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REPORTS  OP  CASES 

HEARD    IN    THE 

HOUSE    OF   LORDS 

UPON  APPEALS   AND  WRITS  OF  ERROR. 

And  decided  during  the  Session  1 82 1 , 

2  Geo.  IV. 


Appellants ; 


ENGLAND. 

(COUllT   OF   CHANCERY  *.) 

Samuel  Whalley,  Charles 
Harrisok  and  Elizabeth  his 
wife,  and  Catherine-  Geor- 
gian a  Whalley      -    -    .    - 

■^XA^t^^l    !"^  ^"""".'^t}  Respondents. 

The  purchase  of  a  reversion^  by  a  Nephew  from  an  Uncle 
of  very  advanced  age,  for  a  pnce  grossly  inadequate,  the 
deed  of  conveyance  in  the  operative  part,  but  not  in 
the  recitals,  expressing  that  the  grant  was  made  partly 
in  consideration  of  love  and  affection,  not  impeached  on 
the  ground  of  fraud  under  the  circimistances. 

A  reversion,  valued  at  6,ooo/.  and  upwards,  in  considera- 
tion of  annuities  secured  to  be  paid  on  the  Uves  of  two 
very  old  persons,  and  valued  at  less  than  400/.,  is  con- 
veyed by  a  deed  executed  by  an  Uncle,  aged  80,  in 
favour  01  a  Nephew,  who  was  so  described  in  the  deed. 
There  was  no  recital  that  blood  formed  a  part  of  the 
consideration;   but  in  the  operative  part  ot  the  deed 


*  See  (he  caie  in  the  Court  below,  1  Meriv.  4.3<>* 
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the  grant  is  expressed  to  be  made  in  consideration  "  of 
love  and  affection,"  as  well  as  the  annuities. 

The  grantor  had  previously  made  a  valid  will,  devising  the 
reversion  to  his  Nephew,  the  grantee;  and  after  the 
execution  of  the  will,  and  before  the  grant,  had  sold  part 
of  the  reversion,  and  received  the  price.  The  attorney 
(a  stranger  to  both  parties)  who  drew  the  will  upon  his 
own  suggestion,  but  by  the  instructions  of  the  Uncle,  and 
the  de^  upon  the  instruction  of  both  parties,  was  dead. 

Hie  deed  was  executed  in  1 773 :  the  grantor  died  in  1 774-, 
leaving  an  heir,  who  dieil  in  1791,  not  having  im- 
peachra  the  deed.  In  1794  the  heir  of  the  heir  filed 
a  hill  to  set  aside  the  deed,  on  the  ground  of  fraud, 
which  bill  was  dismissed  for  want  of  prosecution. 

In  1812  the  devisees  of  that  heir  &led  a  new  bill  for 
the  same  purpose. 

Held, — That  the  description  of  the  par^  as  a  relation  was 
equivalent  to  a  recital ;  that  the  making  the  will  was 
evidence  of  the  truth  of  the  consideiution  of  love  and 
affection  \  that  the  absence  of  recital  did  not  afford  suffi- 
cient ground  to  presnme  fraud,  which  being  denied 
by  the  answer,  and  not  proved  in  the  cause,  no  issue 
ought  to  be  directed,  as  the  court  of  equity  had  before 
it  sufficient  evidence  to  decide  the  case ;  and  on  these 
grounds,  and  under  these  circumstances,  tJiat  the  con- 
veyance was  rightly  held  valid,  and  the  bill  properiy 
dismissed ;  but  no  costs  having  been  given  in  the  Court 
below  upon  the  decree  of  dismissal,  that  no  costs  ought 
to  be  ^ven  on  affirming  the  decree  upon  the  appeal. 

The  cause  of  action  within  the  meaning  of  the  statute  of 
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In  September  1772,  a  notice  to  let  being  affixed 
OD  premises,  part  of  the  estates  in  question,  Daniel 
Whalley,  the  nephew  of  Samuel,  called  on  Mn 
Giarth,  a  respectable  solicitor,  who  had  acted  for 
Mr.  Eyre,  the  former  owner,  and  had  the  manage- 
ment of  the  estates  for  the  widow,  but  with  whom 
Danid.  was  before  unacquainted,  to  treat  with  him, 
as  the  agent  of  the  widow,  for  renting  the  premises. 
Mr.  Grarth,  in  the  course  of  this  treaty,  having  stated 
that  the  premises  could  only  be  let  upon  the  contin- 
gracy  of  the  widow's  life  interest,  as  he  had  been 
unable  to  discover  the  heir  of  J.  Eyre,  Daniel  in- 
formed him  that  his  uncle  Samuel  was  the  heir ;  and 
having  afterwards  brought  his  uncle  to  the  office  of 
Mr.  Garth,  he  was  informed  of  his  right,  and  advised 
to  dispose  of  the  reversion  by  a  will  being  drawn  up 
in  the  office  upon  the  suggestion  of  Mr.  Garth,  and 
Samuel  Whalley  being  asked  to  whom  he  would 
devise  the  reversion,  answered,  to  his  nephew  Daniel, 
whereupon  the  will  was  accordingly  filled  up,  and 
eiecuted  on  the  25th  of  September  1 772. 

Afler  the  date  of  the  will,  part  of  the  lands  were 
sold  by  agreement  between  the  tenant  for  life  and 
Samuel  the  reversioner,  and  Samuel  received  his 
share  of  the  price.  In  1772  an  agreement  took 
place  between  Samuel  and  Daniel  for  the  sale  and 
purchase  of  the  residue  of  the  reversion,  by  which 
it  was  agreed  that  Daniel  should  secure  to  Samuel 
an  annuity  of  80  A  to  be  paid  to  Samuel  during  his 
life,  and  an  annuity  of  20/.  to  be  paid  to  Martha 
Linwood  for  her  life,  commencing  from  the  death 
of  Daniel  Whalley ;  and  that  Daniel  should  convey 
the  reversion  to  Samuel.    The  annuities  were  aflter- 
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^  wards,  upon  the  fiuggestion  of  Daniel  Whalley,  in- 
creased to  100 1,  and  30/.  respectively,  and  there- 
upon deeds  of  lease  and  release  were  prepared  in  the 
office  of  Mr.  Garth.  The  deeds  were  dated  in 
December  1 772,  and  executed  in  January  1 773-  The 
release,  describing  Daniel  as  the  son  of  Samuel's  bro- 
ther, recited  the  contract  for  sale,  the  consideration 
of  the  annuities,  and  the  security  given  for  payrpent 
of  them ;  and  witnessed,  that  in  consideration  of  the 
annuities  so  secured,  and  in  consideration  qf  the 
natural  love  and  affection  which  Samuel  then  bore  to 
Daniel  Whalley,  he  granted,  &c.  the  freehold,  and 
covenanted  to  surrender  the  copyhold  estates,  subject 
to  the  life-interest. 

The  reversion  of  the  copyhold  lands  was  sur- 
rendered to  the  use  of  Daniel  Whalley  according  to 
the  covenant. 

Samuel  Whalley  died  in  1774,  leaving  Feter 
Whalley  his  heir-at-law  and  customary  heir,  who 
died  in  1791,  having  devised  his  freehold  and  copy- 
hold lands  to  the  Appellants,  who  at  that  time 
were  infants,  but  afterwards,  and  as  stated  in  the 
bill,  lately  obtained  administration  of  his  personal 
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Gnmcery  by  the  Appellants  against  Daniel  Whalley,  ]Rc>t. 
impeaching  the  sale  and  conveyance  on  the  grounds 
of  fraud,  and  gross  madequacy  of  price,  stating  the 
facts  before  mentioned,  and  praying  an  account  of 
the  rents  and  profits  of  the  lands,  and  of  waste  done 
or  permitted,  from  the  death  of  Rebecca  Eyre,  the 
tenant  for  life,  to  the  death  of  Peter  Whalley,  and 
a  like  account  from  that  time,  and  a  conveyance  of 
the  lands,  &c. 

This  bill  was  afterwards  amended,  but  not  in  any 
req)ect  material  to  be  noticed.  The  answer  to  the 
(ffiginal  and  amended  bill  denied  fraud ;  relied  upon 
the  considenition  of  love  and  affection,  as  expressed 
in  the  deed ;  and  insisted  upon  the  Statute  of  Limi- 
tations as  a  bar  to  the  claim. 

It  appeared  in  evidence,  by  production  of  the  bill 
of  costs,  upon  the  hearing  in  the  Court  below,  and 
upon  the  appeal,  that  Daniel  Whalley  paid  Garth 
for  preparing  the  deed  of  conveyance,  and  the  bonds 
to  secure  the  annuities.  By  items  of  charge  in  the 
same  bill,  it  appeared  that  Garth  had  managed  the 
lands  in  question  as  steward  or  solicitor.  It  further 
appeared  that  the  freehold  lands,  in  1 773,  according 
to  a  surveyor's  valuation,  were  worth  about  2,025/. 
and  the  copyhold  about  4,200/.  The  defendant, 
by  his  answers,  admitted  that  the  reversion  might 
at  that  time  be  worth  3,000/.  It  further  appeared, 
by  the  valuation  of  an  actuary,  that  the  annuities 
were  worth  389/.  145.  There  was  no  direct  proof 
of  fraud. 

The  cause  was  heard  at  the  Rolls,  before  Grant, 
M.  R.  who  made  a  decree  *»   dismissing  the  bill 

*  See  Meriv.  qud,  svprdj 
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without  costs,    lliis  decree  being  signed  by  the 
Lord  Chancellor,  and  enrolled,  was  now  brought 
by  appeal  before  the  House  of  Lords. 

For  the  Appellants,  Mr.   Wetkerell  and   Mr. 
Wakefield. 

On  the  part  of  the  Appellants  it  was  argued,  that 
under  the  circumstances  of  the  case  the  length  of 
time  since  the  right  accrued  was  no  bar  *  to  the.  suit ; 
that  the  conveyance  ought  to  be  set  aside  on  account 
of  the  inadequacy  of  price,  and  the  suspicious  cir- 
cumstances  of  the  transaction  "t* ;  that  the  considera- 
tion of  love  and  afifection  inserted  in  the  operative 
part  of  the  deed  was  fraudulent,  and  the  absence  of 
recital  on  that  subject  was  proof  of  the  fraud,  and 
ought  to  control  the  operation  of  the  deed  % ;  that 
an  issue  to  try  the  validity  of  the  deed  ought,  at  all 
events,  to  be  directed  §. 

For  the  Respondents,  Mr.  Hart,  and  Mr.  Bm;k. 

If  this  were  a  case  of  mere  bargain,  being  the 
sale  of  a  reversion,  the  transaction,  if  it  had  been 
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blood.  No  Court  can  apportion  what  belongs  to  ^8^^- 
each.  With  what  justice  to  the  Respondent  could 
an  issue  now  be  directed  after  a  lapse  of  forty  years,  _  «• 
when  the  witnesses  are  dead  who  could  hdve  ex- 
plained the  transaction.  There  is  no  evidence  of 
fraud ;  and  the  answer  denies  it.  There  is  there- 
fore no  ground  for  an  issue.  In  FUmer  v.  Gott 
the  issue  was  du-ected  upon  a  clear  presumption  of 
fraud,  and  the  jury  found  that  love  and  affection 
formed  no  part  of  the  consideration.  The  grantor 
in  this  case  died  in  1774,  and  his  heir  must  then 
have  been  apprised  of  the  fact  that  he  was  disin- 
herited by  the  will.   . 

The  Lord  Chancellor:—!^  the  will  of  Peter 
proved? 

For  the  Respondents : — It  was  not  thought  ma- 
terial ;  because  if  the  Appellants  could  not  claim  as 
devisees  of  Peter,  one  of  them  claimed  as  his  heir- 
at-law. 

Lord  Chancellor  : — It  is  material  in  this  view, 
if  the  claim  is  by  the  heir-at-law ;  he,  in  1 794,  filed 
a  bill  to  set  aside  the  conveyance,  and  suffered  that 
bill  to  be  dismissed  for  want  of  prosecution. 

For  the  Respondents: — From  1782^  when  the 
tenant  for  life  died,  to  1791,  when  Peter  WhaDey 
died,  no  claim  was  made  by  him.  Long  delay, 
where  no  legal  disability  exists,  is  fatal  to  the  claims 
of  a  suitor  in  a  court  of  equity.     Mr.  Garth,  the 
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only  person  acquainted  with  the  particulars  of  the 
transaction,  died  in  1792.  How  are  the  Respond- 
ents now  to  produce  evidence  to  show  absence  of 
fraud,  (if  such  evidence  ought  to  he  required,)  but 
by  the  transaction  itself?  Part  of  the  property  was 
sold  by^  the  grantor ;  that  is  a  proof  of  free-agency. 
He  left  abundant  assets,  which  shows  that  he  was 
not  in  a  state  of  necessity :  and  that  he  was  not  in 
a  state  of  imbecility  is  proved  by  the  surrender  of 
the  copyhold. 

This  is  not  a  case  of  direct  trust,  in  which  it  may 
be -admitted,  as  a  general  proposition,  that  length  of 
time  is  no  bar  ;  this  is  a  case  where  a  party  is  to  be 
declared  a  trustee  upon  the  effect  of  evidence  and 
constructive  inference  from  the  acts  of  the  parties. 
In  such  cases  courts  of  equity,  by  their  own  rules, 
give  great  effect  to  length  of  time.  The  statute  has 
given  the  measure,  and  furnished  the  rule  in  equity, 
not  merely  in  difficult  cases,  like  the  present,  but 
even  in  cases  where  fraud  is  manifest  *.  Mrs.  Eyre, 
the  tenant  for  life,  died  in  1782  ;  the  rever^ou 
then  fell  into  possession.  There  is  no  proof  that 
Peter  Whalley  was  then  abroad ;  the  cause  of  action 
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the  parties,  if  it  is  doubtful  in  the  operative  part,       issi. 
but  they  have  no  distinct  operation  *. 

If  fraud  is  to  be  implied  from  the  absence  of  re- ^* 

cital  as  to  love  and  affection  forming  part  of  the 
consideration,  it  would  be  easy  for  persons  intending 
fraud  to  have  provided  against  such  inference,  by 
inserting  a  recital  to  that  effect. 

Lord  Redesdale : — It  is  recited  that  Daniel,  the 

grantee,  is  the  son  of  John,  the  brother  of  the 
grantor. 

Mr.  Wetherellf  in  reply: — The  time  had  not 
elapsed,  according  to  the  rule ;  it  b^an  to  run  only 
when  the  reversion  fell  in. 

Lard  Chancellor: — The  cause  of  action  arose 
when  the  party  had  a  right  to  a^y  to  a  court  of 
equity  to  set  aside  the  deed.  Peter  had  that  right 
immediately  after  the  death  of  Samuel. 

Replif  ."—Where  the  subject  of  fraud  is  a  rever- 
sion, the  time  has  been  reckoned  from  the  falling 
into  possession.  Peter  Whalley  died  abroad ;  and 
from  the  fr'ame  of  the  bill  in  1 794,  it  appears  that 
nothing  was  known  of  the  fraud.  As  to  the  respecta- 
bility of  the  solicitor  employed,  the  same  argument 
might  have  prevailed  in  Purcell  v.  Macnamarai^ 
and  Hudson  v.  Beauchamp :{:.  In  those  cases  the 
deeds  were  prepared  in  resectable  offices. 

*  Bath  and  Montague's  case,  3  Cases  in  Ch«  101.  Oliver 
?.  Daniel  is  mitreported,  1  Meriv.  500.  It  is  corrected  in 
the  addenda^  p.  739. 

t  i4Ves.9i. 

t  Not  reportedi  See  the  note  at  the  end  of  this  case. 
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Lord  Redesdak: — You  foi^  that  Garth  had 
the  means  of  knowledge,  which  might  not  be  the 
case  in  those  offices.  Garth  let  the  estates,  and 
must  have  known  the  value.  The  agreement  for  the 
leases  of  the  house  and  farm  show  his  knowledge. 

Lord  Chancellor : — He  had  the  management  of 
the  farm.  As  to  the  annuities,  the  answer  re- 
presents that  80/.  was  required  by  Samuel  the 
grantor,  and  that  loo^.  was  proposed  by  Daniel 
the  grantee  of  the  reversion. 

Reply : — ^The  neutrality  of  the  solicitor,  in  not 
interfering  to  prevent  an  unfair  transaction  raises 
no  presumption  of  fumess. 

Lord  Redesdale: — You  are  to  make  out  that 
the  words  "  love  and  afiection"  were  fraudulently 
introduced  into  the  deed. 

Lord  Chancellor : — Filmer  v.  Gott  ought  to  have 
been  decided  without  an  issue.  In  that  case  there 
was  not  only  no  evidence  that  love  and  afiection 
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The  Lord  Chancellor :-—  The  question  in  this  case 
is,  whether  a  deed,  executed  in  December  1772,  is 
to  be  considered  fraudulent,  upon  a  suit  instituted    ^^J^; 
in  i8i2. 

There  are  two  points: — i.  On  length  of  time. 
9.  On  the  nature  of  the  transaction.  But  if,  from 
the  nature  of  the  transaction,  the  deed  is  not  to  be 
considered  as  fraudulent,  it  is  unnecessary  to  dis- 
cuss the  question  of  length  of  time. 

It  appears  that  J.  Eyre,  who  was  entitled  to  the 
reversion  in  fee  of  the  estate  in  dispute,  died  in 
1772 ;  Rebecca  Eyre,  who  was*  tenant  for  life, 
died  in  1782. 

It  also  appears  that  in  the  transactions  forming 
the  subject  of  this  suit,  Mr.  Garth,  a  very  respec- 
table man,  was  employed  as  the  attorney;  but 
undoubtedly  his  respectability  cannot  be  used  as 
evidence  of  the  fairness  of  the  transaction.  There 
are  attomies  and  conveyancers  who  do  not  think  it 
their  duty  to  decide  what  parties  ought  to  do,  but 
attend  only  to  their  instructions,  and  carry  them 
into  execution.  That  remark  may  apply  to  the 
cases  of  Purcell  v.  Macnamara^  and  Hudson  v. 
Beauchampf  where  highly  respectable  solicitors 
were  employed  in  the  transactions  which  formed 
the  subjects  of  those  causes ;  yet  the  Court  thought, 
from  the  relation  of  the  parties,  the  nature  of  the 
conveyances,  and  other  suspicious  circumstances, 
furnishing  a  presumption  of  fraud,  that  investigation 
was  necessary.  I  can  recollect  the  time  when  coun- 
sd,  being  consulted,  thought  it  a  part  of  their  duty 
to  point  out  the  propriety  or  impropriety  of  the 
transaction  submitted  to  their  consideration.  Bat  in 
this  case  it  will  be  more  satisfactory  to  consider  the 
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nature  of  the  advice  given  by  Mr.  Garth,  as  bearing 
upon  the  transaction,  than  the  respectability  of  his 
character. 

It  appears  that  Samuel-  Whalley  was  ignorant 
that  the  reversion  had  descended  to  him,  until  he 
was  informed  of  the  fact,  in  consequence  of  the 
api^ication  made  by  Daniel  Whalley  to  Mr.  Garth. 
The  reversion  was  expectant  upon  a  life-estate; 
vested  in  a  person  aged  fiily-four,  and  S.  Whalley 
was  then'  eighty-tliree  years  of  age.  The  estate, 
therefore,  was  not  likely  to  be  productive  to  him, 
unless  it  should  be  immediately  converted  into 
money. 

Samuel  Whalley  died  in  1774,  leaving  Peter 
Whalley  his  heir  at  law,  who  died  abroad  in  1791. 
But  it  does  not  appear  by  the  answer,  or  by  proof, 
whether,  in  the  interval  between  his  ancestor's 
death  and  bis  own,  he  resided  abroad  or  in  Eng- 
land permanently  or  occasionally. 

Peter  Whalley  devised  all  his  real  and  copyhold 
estates  to  the  Appellants. 

In  the  year  1 794  a  bill  was  filed  in  the  Exchequer, 
by  the  Appellant  S.  Whalley.  praying  that  this  deed 
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In  this  case  my  judgment  will  not  proceed  upon 
the  doctrine  cited,   as  to  express  or  constructive 
trusts,  or  the  distinction  between  them ;  nor  shall  I        v- 
rely  upon  the  lapse  of  time. 

Those  doctrines  deserve  serious  consideration 
when  cases  arise  which  require  it.  In  all  cases, 
delay  of  suit,  where  parties  are  cognizant  of  their 
rights,  and  under  no  legal  disability,  must  affect  a 
tardy  claim,  as  importing  a  conscious  acquiescence 
in  what  they  have  supposed  to  be  an  adverse 
right. 

In  the  case  of  i^fVmer  v.  Go//,  the  transaction 
purported  to  be  a  sale  of  the  property,  and  upon 
the  recital  of  the  deed  it  appeared  to  be  simply  a 
sale ;  hut  in  the  operative  part  of  the  deed,  love 
and  affection  was  expressed  as  part  of  the  consider- 
ation, and  in  fact  there  was  blood  enough  to  support 
that  consideration.  But  in  that  case  the  grantor 
filed  the  bill  to  set  aside  the  conveyance.  There 
was  no  question  as  to  length  of  time.  It  was  con- 
tended,' on  the  part  of  the  Defendant,  that  the  deed 
'  imported  a  consideration  of  blood,  as  well  as  money, 
and  .primd  facia  it  was  so;  but  the  House  of 
Lords  (superfluously  pierhaps)  sent  the  cause  to  be 
tried  upon  the  question,  whether  love  and  affection 
formed  any  part .  of  the  consideration.  It  was  con- 
sidered, even  in  that  case,  that  unless  there  was 
presumption,  or  proof,  to  destroy  the  eflfect  of  a  con- 
sideration expressed  in  the  deed,  and  to  prove  that 
there  wasnothing'.but  pecuniary  payment,  though 
Cftherwise  asserted  in  the  deed,  the  Court  was  not 
at  liberty  to  refuse,  to  give  effect  to  that  which  was 
expressed  ;  but  in  fact,  in  Filmer  v.  Gott  the  issue 
was  unnecessary.    It  was  manifest  that  the  Defen* 
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dant  considered  Himself  a  mere  purchaser,  and  until 
the  bill  was  filed  he  never  thought  of  the  considera- 
tion of  love  and  affection.  The  grantor  was  in 
a  state  of  partial  incapacity,  never  intending  to  give 
any  thing  from  love  and  affection;  nor  was  it  so 
considered  by  either  party. 

In  questions  of  this  kind  it  is  necessary  to  look  to 
the  difference  of  facts  and  circumstances. 

In  this  case  it  appears,  that  upon  the  death  of 
John  Eyre,  from  whom  the  revernon  descended,  it 
was  miknown  to  Garth,  who  managed  the  property, 
who  was  entitled  to  the  reversion  as  heir  at  law. 

The  information  is  obtained  accidentaUy  from 
Daniel  Whalley,  that  Jiis  uncle  Samuel  is  the  heir^ 
and  he,  upon  being  introduced  to  Garth  fairly,  as 
Te[nesented  by  the  answer,  devises  the  property  to 
his  nephew.  The  personal  property  is  distributed 
under  the  administration  of  Peter,  the  Appellant's 
&ther,  among  the  next  of  kin,  and  at  that  time  no 
coniplBint  is  made  of  the  deed.  Upon  the  answer, 
unimpeached  by  other  proof,  the  Defendant  is 
entitled  to  credit ;  at  least  the  Plaintiff  must  pre- 
vdl  by  admissioni  in  the  answer,  or  proof  in  the 
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pears^  from  the  statement  of  the  conversation  be-       iBai. 
tween   Garth  and  Samuel  Whalley,  that  the  re- 
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version  was  willingly  devised  to  Daniel.  Garth  ^- 
attested  the  will ;  and  if  the  testator  had  died  the 
day  after  the  execution,  the  validity  of  the  will 
could  not  have  been  affected  by  the  interposition  of 
Garth ;  and  in  that  view  the  will  gives  countenance 
to  the  subsequent  deed. 

In  Fihner  v.  Gott  the  aunt  had  devised  her 
estate  to  near  relations,  and  had  no  intention  to 
sell  or  give  it  to  the  nephew. 

Here,  at  the  date  of  the  will,  the  old  man  had 
the  intention  to  give  tlie  property  to  his  nephew^ 
The  mode  of  selling  for  annuities  was  not  impolitic 
for  a  man  of  eighty-one  expecting  a  reversion  subject' 
to  a  life  of  fifty-four ;  andhe  had  in  fkct  joined  with 
the  tenant  for  life  in  selling  a  part  of  the  property. 
He  could  not,  thereforo,  be  ignorant  of  his  right 
and  power  to  sell,  nor  entirely  so  of  the  value. 

Hie  deed  primd  facia  is  a  grant,  not  only  for  a 
money-consideration,  but  for  love  and  affection. 

It  is  open  to  proof,  that  love  and  affection  formed 
no  part  of  the  consideration ;  upon  such  proof  it 
would  be  considered  as  a  mere  money  bargain.  It 
is  uiged,  that  the  want  of  recital  affords  presump- 
tive proof ;  but  the  deed  in  the  description  of  the 
parties  shows  the  relationship. 

In  Filmer  v.  Gfotf,  if  I  had  heard  the  case  in  the 
Court  belowy  I  should  have  decided  without  di-. 
recting  an  issue^  upon  the  ground  that  the  answer 
did  not  set  up  the  consideration  of  blood* 

In  this  case  the  Defendant,  by  answer,  insists 
that  the  grant  was.  made  upon  the  consideration  of 
love  as  well  as  moneys  and  the  oath  of  the  Defen- 
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^  dant  must  prevail  in  the  absence  of  proof  to  the 
coDtnuy.  The  witnesses  who  could  explain  the 
transaction  are  dead;  and  it  would  be  unjust  to 
the  grantee  to  submit  the  case  now  to  a  jury,  at  the 
risk  of  deciding  against  the  judicial  presumptions 
arising  from  the  expressions  of  the  instrument,  the 
oath  of  the  Defendant  in  his  answer,  and  the  absence 
of  other  evidence  to  affect  the  answer. 

Lord  Redesdale : — It  would  be  attended  with 
infinite  mischief  if  courts  of  equity  were  to  hesitate 
in  deciding  questions,  when  sufficient  evidence  is 
before  them.  In  such  cases  they  are  more  compe- 
tent than  a  jury.  Issues  are  usually,  (or  ought  only 
to  be,)  directed  in  those  cases  where  evidence  is 
wanting;  and  it  is  only  in  those,  because  the  mode 
of  examination  is  more  e£^ual  at  common  law,  that 
issues  are  directed  in  equity.  Here,  according  to 
the  answer,  the  attorney  was  employed  by  both 
parties ;  and  in  such  cases  it  is  at  least  gross  neg- 
ligence  of  duty  in  the  attorney  not  to  see  that  the 
transaction  is  fair. 

To  suppose  that  Garth,  without  instructions,  in- 
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«f  the  statute  to  prevent  the  discussion  of  ques-       ibsi. 
lions  upon  title  when  evidence  has  perished.     In 
this  case  Garth^  if  living,  could  have  decided  the         ^' 
question. 

If  he  had  deposed  that  he  inserted  the  words  to 
give  colour  to  the  deed,  that  would  have  been  a 
ground  to  rescind  it ;  if  he  confirmed  the  represen- 
tations made  in  the  answer  of  the  Defendant,  the 
deed  must  have  been  supported.  Those  represen- 
tations must  now  be  presumed  true,  because  the 
Appellants,  by  their  delay,  have  deprived  the 
Respondents  of  the  evidence  of  Garth. 

Under  such  circumstances  length  of  time,  if  it 
had  been  less,  woul^  have  beei;!  a  sufficient  gi*ound 
for  rejecting  this  application  to  Equity.  Courts  of 
Equity  have  always  followed  the  statute  of  limita- 
tions ;  they  are  bound  to  act.  according  to  the 
spirit  of  that  statute  ;  and  even  in  cases  where  it  is 
not  too  late  to  maintain  an  ejectment,  courts  of  equity 
have  refused  to  interfere,  because  evidence  has  been 
lost. 

Tlie  lapse  of  time  is  fatal  to  the  claim  of  the 
Appellants.  The  parties  having  a  claim  were  bound 
to  proceed  while  the  evidence  of  Garth  was  to  be 
had,  unless  his  death  had  happened  very  soon  after 
the  transaction. 

Samuel  Whalley,  the  grantor,  had  a  right  to  im- 
peach the  deed,  if  fraudulent.  The  cause  of  action 
then  existed;  and  thirty-nine  years  having  since 
elapsed  it  would  be  grossly  unjust  now  to  rescind 
the  deed,  unless  there  were  some  evidence  of  fraud 
Jupon  the  face  of  the  instrument. 

The  only  ground  stated  by  the  Appellant  is  the 
VOL.  in,  c 
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^sence  of  recital  as  to  the  consideration  of  love 
and  affection ;  but  the  grantee  is  described  as  the 
son  of  John,  the  brother  of  the  grantor,  and  that  is 
equivalent  to  such  a  recital.  There  is  no  internal 
evidence  of  fraud,  and  the  will  proves  decisively 
that  such  a  consideration  in  part  existed;  what 
ground  is  there  to  impeach  the  will?  There  is^ 
therefore,  positive  evidence  of  the  existence  of  the 
consideration,  and  nothing  to  rebut  it. 

As  no  costs  were  given  below,  that  is  a  circum- 
stance always  regarded  in  the  decision  of  appeals ; 
and  therefore  no  costs  ought  to  be  given  here  in 
this  case. 

Decree  affirmed  7th  February  1821. 


Reg.  Lib.  1819,  A.  1745. 

HUDSON  V.  BEAUCHAMP. 

The  bill  in  this  case  was  filed  by  Humphrey  Hu4s(m, 

as  sole  next  of  kin  of  Anne  Hudson,  whose  maiden  name 

was   Beauchamp,  stating,  that  he  had  procured  lettere 

of  administration  to  her  effects;  that  she,  when  living. 
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mind ;  had  taken  her  away  from  her  residence  at  Twick^ 
enham,  and  secluded  her  from  intercourse  with  her  rela-  ^ 
tives,  friends  and  acquaintance ;  had  treated  her  as  a  child,  «^dsok 
and  exercised  an  imcontrolled  dominion  oyer  her  imperfect  beauchamp. 
faculties ;  that  shortly  after  her  removal  from  Twickenham, 
the  defendant,  by  undue  means,  upon  his  own  suggestion, 
and  by  direct  instigation,  prevailed  on  Anne  Hudson  to 
transfer  all  her  stock  in  the  pubUc  funds  into  the  joint 
names  of  herself  and  the  defendant,  to  execute  a  deed  of 
gift  to  him  of  all  her  estate  and  effects,  and,  moreover,  to 
make  a  will  bequeathing  all  her  personalty,  except  two 
small  legacies,  to  the  defendant ;  that  the  plaintiff  had 
commenced  proceedings  in  the  Ecclesiastical  Court  against 
the  defendant  to  recall  the  probate  of  the  will ;  upon  these 
allegations  the  bill  prayed,  that  the  deed  might  be  deli- 
vered up  to  be  cancell^,  and  an  injunction  to  restrain  the 
defendant  from  transferring  the  stock  or  receiving  the 
dividends. 

To  this  Bill  a  demurrer  was  in  the  first  instance  put 
in,  upon  the  ground,  that  the  plaintiff  had,  by  his  own 
shewing,  proved  the  title  to  be  in  the  defendant,  who,  as 
he  stated  in  his  bill,  had  obtained  probate  of  the  will* 
This  demurrer  was  afterwards  abandoned. 

On  the  loth  of  July  1820,  upon  a  motion  before  the 
Lord  Chancellor,  supported  by  affidavits,  stating  the  facts 
before  mentioned,  and  various  instances  of  imbecility  on  . 
the  part  of  Anne  Hudson,  and  of  influence  and  coercion 
on  the  part  of  the  defendant,  an  injunction  was  granted 
according  to  the  prayer  of  the  bill,  until  answer  or  ftirther 
order. 

In  delivering  his  opinion  upon  the  motion,  the  Lord 
Chancellor  considered  the  accumulation  of  the  will  upon 
^e  deed  of  gift  as  a  badge  of  fraud.  He  seemed  to  doubt 
"the  validity  of  instruments,  obtained  under  the  circum- 
stances appearing  in  the  affidavits,  and  dwelt  particularly 
on  the  impropriety  of  the  transfer  of  the  stock  ^nto  the 
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i8ai.       joint  names,  wbicfa  deprived  Ann  Hudson  of  the  power  to 

'  '  deal  with  it.* 
uuMOH  j^^  ^^-^^  instituted  in  the  Ecclesiastical  Court  was  pend- 
BEADCHiHP.  ing  till  1833,  when  a  eentence-V  was  pronounced  by  Sir  J. 
Nichol  in  favour  of  the  will.  In  Michaelmaa  Tenn  1823, 
on  the  application  of  the  defendant,  stating  that  the 
answer  had  been  put  in  denying  aU  the  plaintiff's  equity, 
the  injunction  wsa  dissolved. 

One  of  the  points  made  by  the  answer  to  rebat  the 
charge  of  fraud  was,  that  the  instmments  were  prepared 
in  tlie  office  of  respectable  solicitors. 

•  For  the  accouDt  above  givea  of  what  pasted  00  the  beanng  of  the 
nolion,  the  editor  u  indebM  to  Sir  George  Hunpson  ud  Mr.  Wil- 
'Liahain,  who  were  opposed  to  each  other  u  counsel  10  the  cause. 

t  [In  delirarii^  judgment,  Sir  J.  Nichol  made  the  followii^  geoenl 
otiservatioiis.] 

The  case  set  up  in  argument  woi  acaieof  fiaudulent  circumfcntioii, 
lirBctiaed  on  od  impaired  capadtj.  This  is  a  case  which  certainly  maj 
exist.  It  is  a  mixed  case,  coasiiting  of  two  ingredients,  iiiamel;, 
weakened  capacity  and  fraudulent  circumvention;  and  the  qsaotit]' 


-and  dwreeofeach  of  these  ingredients  must  therefore  be  examined 
into.  If  the  degree  of  capacity  ia  important,  if  very  much  reducet^ 
sliehter  evidence  of  fmud  and  deception  would  be  sufficient ;  whereas 


if  flie  cupacity  was  quite  perfect,  or  nearly  perfect,  more  clear  proof  of 
■fraudulent  circumvention  would  be  required.  Faculties  so  impaired 
RS  to  be  liable  to  imposition,  is  a  proposition  extremely  loose  and 
indefinite.  No  peraoo,  much  passed  the  very  prime  of  life,  has  not 
suffered  in  some  degree  a  deterioration  in  respect  of  some  of  the 
lacultiei,  and  no  capadCy,  evea  the  most  perfect,  is  cocnpletely  safe 
" ''  '  '  IB  and  artifice.  Upi     "'         "' 
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%uS.  g^""."". '■■:'"■":  "V'^'""'- 

William  Manson  •    -    -    -    .  Respondent. 

A  tenant,  by  the  terms  of  his  lease,  was  bound  to  uphold' 
and  maintain  the  houses  let  in  sufficient  tenantable 
condition,  during  the  lease/and  to  leave  them  so  at  his  . 
removal,  subject  to  a  special  provision,  that  the  timber 
in  the  sub-tenants  houses  snould  be  valued  at  the 
commencement,  and  at  the  expiration  of  the  tack ;  and 
that  the  out-going  tenant  should  pay,  or  receive  from 
tiie  proprietor  or  in-coming  tenant,  the  difference  in 
value  at  those  respective  times. 

The  lease  contained  a^  further  provision^  that  if  the  tenant 
should  build  an  additional  steading  during  the  lease,  the 
value  thereof,  at  the  expiration  of  the  lease,  to  be 
ascertained  by  arbiters,  at  that  time,  should  be  allowed 
to  him.  Holding  under  this^  lease,  the  tenant  pulled 
down  the  old  buildings,  and  built  a  new  steading. 

It  was  decided  on  appeal,  reversing  in  part  the  judgment 
of  the  Court  below^  that  he  was  not  authorized  to 

.  pull  down  the  old  buildinga  without  rebuilding  or  sub-* 
stituting  others  in  their  place, 'that  the  knowledge  of 
such  unauthorized  acts  without  interference  on  the 
part  of  the  landlord;  did  not  conclude  him  on  the  prin- 
ciple of  acquiescence,  which  is  not  applicable  to  such  a. 
case ;  but  that  the  tenant  is  entitled  to  the  value  of  so 
much  of  the  new  steading  as  ought  to  be  considered  as 
an  additional  steading,  and  not  a  substitution  for  the- 

,  old  building,  subject  to  the  provision  in  the  lease,  as  to> 
thetimber  m  the  sub-tenants  houses.  It  was  held  also, 
that  the  tenant  was  entitled  to  be  allowed  for  so  much 
of  the  new  buildings  as  consistently  with  the  former 
finding  he  was  entit^d  to  have  an  allowance  for,  accord- 
ing to  a  valuation  to  be  fixed  at  the  time  of  removal^ 
tnd  not  according  to  actual  expenditure, 
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-  In  the  year  1785,  the  Respondent's  father,  obtained 
from  the  grandfather  of  the  Appellant,  a  lease 
of  the  farm  of  Borrowstone,  for  the  tenn  of  twenty- 
one  years. 

At  the  cooimencement  of  the  lease,  the  build- 
ings on  the  farm  consisted  of  a  servant's  dwelling, 
a  stable,  a  byre,  two  barns,  a  kiln,  an  oxen-house, 
and  cot-houses,  inhabited  by  sub-tenants. 
The  lease  contained  the  following  clause: — 
"  The  tenants  shall  keep,  uphold,  and  maintain 
"  the  whole  houses  thereby  set  in  sufficient  tenant- 
"  able  condition,  during  this  tack,  and  leave  them 
**  so  at  tfieir  removal,  with  this  provision  and  de- 
'*  claration,  that  the  timber  in  the  several  sub- 
"  tenants  houses  shall  now  be  appraised  and  valued, 
"  at  the  sight  of  two  neutral  men,  one  to  be  chosen 
'*  by  each  party ;  and  the  like  appraisement  and 
"  valuation  shall  be  made  at  the  issue  of  this  tack  ; 
*'  and  that  the  out-going  tenant  shall  pay  to  or 
"  receive  from  the  proprietor,  or  in-coming  tenant, 
"  according  to  the  difference  of  those  valuations  to 
"  be  made  by  neutral  men  as  aforesaid. 
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'^  ^e  to  be  chosen  hj  each  party,  whom  the  parties 
^'  shall  be  obliged  to  name,  and  whose  detennina- 
''  tion  shall  be  final/' 

The  Respondent's  father  died  in  1786,  by  which 
event  this  lease  devolved  upon  the  Respondent. 
ShiNTtly  after  he  came  into  possession,  the  Respon- 
dent pulled  down  the  old  buildings  and  erected  on 
the  land  a  new  farm  house,  with  offices. 

These  buildings  were  completed,  without  ob- 
jection on  the  part  of  the  landlord,  two  years  after 
the  commencement  of  the  lease,  and  were  occ  upied 
by  the  Respondent  during  the  term. 

At  Whitsuntide,  1 806,  the  Respondent  quitted 
die  premises  on  the  expiration  of  his  lease ;  and  th0 
land,  together  with  these  buildings,  was  let  to^ 
another  tenant,  at  a  rent  of  400  /. 

Before  quitting  possession,  the  Respondent  ap- 
plied to  the  agent  of  the  Appellant,  who  had  suc- 
ceeded to  his  grand-father's  estate,  and  was  then  a 
minor,  for  the  appointment  of  a  person  of  skill,  to 
concur  with  one  to  be  named  by  the  Respondent,  to 
survey  diese  buildings,  and  to  make  up  a  report  of 
their  value.  These  applications  having  been  disregard  - 
ed,  the  Respondent,  on  the  23d  June  1806,  made  a 
notorial  requisition  by  a  written  instrument,  to  the 
Appellant's  manager,  protesting,  that  in  the  event 
of  failure  within  a  time  specified,  judicial  measures 
would  be  resorted  to  for  such  an  appointment,  and 
that  the  proprietor  would  be  liable  in  the  penalty 
stipulated  in  the  lease,  for  this  contravention. 

No  attention  having  been  paid  to  this  requisition 
by  thosb  who  had  the  management  of  the  AppcU 
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_,  laiit's  affiiirs,  the  Respondent  presented  a  petition 

'    to  the  Judge  Ordinary,  the  sheriflf  of  Caithness; 

'  craving  him  to  grant  warrant  to  some  fit  person 

'  whom  he  should  appoint,  to  concur  with  George 

*  Bum,  architect,  in  the  valuation  of  the  houses  and 
'  enclosures  erected  by  the  petitioner  on  the  lands 
'  of  Borrowstone  and  Lybster,  during  the  currency 
'  of  the  before-mentioned  lease,  as  the  same  stand 
'  8t  the  present  period,  and  to  ordain  them  to  re- 
'  port  the  same  to  him ;  and  after  the  said  valuaticm 

*  has  been  carried  into  efiect,  to  ordain  the  pro- 
'  prietor's  agent  to  relieve  the  petitioner,  after  pay- 

*  ment  and  satisfaction  has  been  made  to  him  of 
'  the  value  of  the  sud  erections,  in  terms  of  the  tack 

*  of  the  possession  of  the  foresaid  houses,  and  of  all 
'  further  risk  or  concern  in  the  same. 

Upon  this  application  the  sheriff  pronounced  the 
following  deliverance  : — "  The  sheriff-substitute 
'*  having  considered  the  within  petition,  together 
"  with  the  original  lease  therewith  produced,  grants 
"  warrant  for  serving  a  copy  thereof,  and  of  this 
"  interlocutor,  upon  Sir  John  Gordon  Sinchur  of 
"  Murkle,  Bart.,  and  his  tutors  or  curators,  and 
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klly  on  the  defender,  and  his  tutors  and  curators,       1821. 
who  appeared,  and  opposed  the  petition.   After  some 
discussion,  in  which  the  Appellant  contended  that     ^^^^ 
his  obligation  went  no  farther  than  the  original 
cost  of  the  buildings,  valued  at  the  time  of  removal, 
the  sheriff-substitute  granted  warrant  to  a  mason  and 
a  slater  to  mspect  and  value  the  masonry  and  slate- 
work,  and  to  a  wright  and  a  house-carpenter  to  value 
the  timber- work  of  the  houses,  and  report.  In  conse-* 
quence  of  this  warrant  the  inspectors  gave  in  a 
report,  from  which  it  appeared,  that  the  value  of  the 
mason-work  of  the  buildings,  &c.  was  £.355     211 
and  of  the  carpenter- work      -        -    403     2    6^ 

Total    -    £758    5    5i 


and  the  valuators  deponed,  in  presence  of  the  sherifi^ 
that  ^*  the  foresaid  statement  contains  a  just  and 
true  estimate  of  the  several  buildings  therein  men- 
tioned, according  to  the  usual  rates  of  charging 
''for  such  workmanship  and  materials  in  this 
'*  county,  and  according  to  the  best  of  their  skill  and 
''judgment  in  those  matters.'^ 

The  Respondent  made  a  requisition  upon  the 
Appellant's  curators  for  payment  of  this  sum,  witb 
mterest  from  the  term  of  Whitsunday  1 806 ;  and 
payment  having  been  refused,  he  raised  an  actioi^ 
before  the  Court  of  Session,  concluding  for  the 
above  sum,  ^'  together  with  100/.,  being  the  penalty 
^'  stipulated  by  the  lease  for  the  contravention  of  any  * 
^  of  its  provisions,  which  the  Appellant  had  incurred 
'*by  refusing  to  name  a  person  to  inspect  these 
''  buildings^  and  thus  occasioning  delay  in  the  inspec- 


36  CASES  IN  THE  HOUSE  OF  LORDS 

i8ai.      **  tion,  during  which  the  buildings  were  deteriorated^ 
■iHcuu    "  ^^^  ^^  ^^^  *^^  expense  of  the  proceedings  befote 
"■         "  the  sheriff,  in  ascertaining  the  value  of  these 
"  houses,  together  with  the  expenses  of  process." 

Against  this  action  defences  were  lodged  for  the 
Appellant  and  curators,  objecting,  imo,  That  the 
amount  of  alleged  repairs,  &c.  thus  claimed  exceed 
ten  years  rents  of  the  farm :  ado^  That  there  is  an 
action  on  the  same  ground,  at  the  instance  of  the 
pursuer,  depending  before  the  sheriff  of  Caithness : 
3*10,  That  the  pursuer  owes  arrears  of  the  stipulated 
rents,  which  were  left  iu  his  hands  to  compensate 
any  just  claims  for  repairs  of  buildings. 

Tlie  case  came  before  Lord  Succoth,  Ordinaiy, 
who  sustained    the  defence    of  lis  alibi  pendens^ 

by  pronouncing  the    following  interlocutor  : 

'*  Having  heard  parties  procurators  on  the  libel  and 
"  defences,  in  respect  the  sums  now  pursued  for  are 
"  the  subject-matter  of  certain  proceedings  between 
"  the  same  parties,  still  in  dependence  before  the 
'*  Sheriff  of  Caithness,  dismiss  this  action,"  &c. 

Agtunst  this  judgment  the  Respondent  repre- 
sented that  the  proceedings  before  the  Sheriff  were 
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wards  brought  an  advocation,  ob  contingentianiy ,     ^^^' 
of  the  process  before  the  Sheriff^  which  was  con-    fxncLAXR 
joined  with  the  ordinary  action  in  the  Court  of    uAvtoM. 
Session. 

Lord  Succoth  accordingly  recalled  his  interlo- ^^  May  1825. 

cutor  of  the  15th  February  1811,  and  appointed  the 

case  to  be  stated  in  memorials,  upon  considering 

which  he  pronounced  the  follomng  interlocutor: — 

*^  HaviQg  considered  the  mutual  memorials  for  the 

**  parties,  and  whole  process.  Finds,  that  it  appears 

"  from  the  proof  adduced  before  the   sheriff  of 

*^  Caithness,    that    the    steading   upon   the   farm 

"  of  Borrowstone,  belonging  to  the  defender,  was 

'^  both  incomplete  and  in  bad  repair  at  the  com* 

"  mencement  of  the  lease  granted  in  the  year  1785, 

"to  the  pursuer's  father ;  and  that  although  the 

proofs  were  not  satisfactory,  the  stipulations  in  the 

lease,  upon  which  the  present  question  depends, 

'^  afford  real  evidence  that  this  was  the  case :  Finds, 

That,  by  an  express  clause  in  said  lease,  it  was 

**  provided,  that  in  case  the  tenant  should  build  any 

'*  additional  steading  on  the  said  lands,  he  should 

**  have  allowance  of  the  value  of  the  said  steading  at 

**  the  issue  of  this  tack :  Finds,  That  no  restriction 

"  is  put  upon  the  tenant,  by  this  clause,  as  to  the 

**  nature  or  extent  of  the  steading  which  he  might 

build  upon  the  farm ;  and  that  it  did  not  impose 

an  obligation  on  the  tenant  to  communicate  the 

**  plans  of  the  intended  buildings  to  the  landlord,  or 

to  give  him  formal  intimation  before  commencing 

them :  finds.  That  the  pursuer's  father  did  erect 

a  new  steading,  consisting  of  a  slated  dwelling- 
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i89i.      **  house,  and  farm-offices,  which  must  have  taken 

■iBcutK  **  coDsiderable  time  to  erect ;  and  that  no  complaint 
e.  *t  ^^f^  made  at  the  time  by  the  landlord  or  his 
"  factor  that  they  were  too  large  and  not  suitable  to 
**  the  &nn,  nor  any  oltjection  made  untfl  tbe  pur- 
"  suer  came  to  demand  the  value  of  the  same  at  the 
••  expiry  of  the  lease :  Finds,  That  even,  after  the 
*'  cause  came  into  this  Court,  the  otgection  stated  by 
"  way  of  defence  was  not  that  they  were  too  lai^ 
*'  for  the  farm,  but  that  the  expense  exceeded  ten 
**  yean  rents,  (which  does  not  seem  to  be  true  in 
"  point  of  fact)  :  finds.  That  although  by  a  clause 
"  in  the  lease  the  tenant  was  bound  to  keep  the 
"  whole  houses  upon  the  farm  in  sufficient  tenant- 
**  able  condition,  yet  that,  according  to  a  fair  and 
"  rational  construction  of  this  clause,  he  was  not 
*'  bound  to  maintain  old  houses  after  he  had  built 
"  new  ones  sufficient  for  the  farm  ;  and,  therefore, 
**  that  the  argument  in  defence,  founded  upon  a  sup- 
"  posed  breach  of  covenant  in  this  respect,  on  the 
**  part  of  the  pursuer,  is  not  well  founded  :  Finds, 
"  That  as  the  interest  of  the  money  laid  out  in 
'  building  the  new  steading  would  be  at  least  equal 
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'•^  liable  in  the  sum  of  758  /.  55.  5  J  d.  being  the  »82i. 
*^  amount  of  the  valuations  of  the  houses,  with  gmcLAiK 
"interest  from  the  expiry  of  the  lease,  viz.  Whit-  •• 
*'  Sunday  1 800 ;  and  finds  the  defender  liable  in  the 
**  expense  of  the  litigation  since  the  interlocutor  of 
^*  3d  January  1813,  conjoining  the  advocation  with 
*^  the  process  previously  depending  in  this  Court. 
*^  Lastly,  as  the  claim  for  penalty  and  damages 
'^  arising  from  the  delay  which  took  place  in  valuing 
'*  the  new  steading,  and  which  is  said  to  have  been 
^'  owing  to  the  opposition  given  by  the  defender, 
*'  and  also  the  amount  of  the  ameliorations  upon 
**  the  houses  occupied  by  the  subtenants,  are  not 
<*  sufficiently  stated  in  the  memorials,  ordains  parties 
^'  to  be  heard  at  the  bar  upon  these  points ;  and  also 
**  upon  the  expenses  incurred  in  the  Sheriff  Court.*' 
To  this  interlocutor  the  Lord  Ordinary  adhered, 
by  refusing  two  representations;  upon  which  the 
Appellant  presented  a  petition  to  the  First  Division 
of  the  Court  of  Session,  praying  their  Lordships  **  to 
''  alter  the  interlocutor  complained  of,  and  to  assoilzie 
^*  the  petitioner  from  the  present  action,  and  find 
'^  him  entitled  to  expenses."  In  this  petition,  the 
Appellant  rested  his  case,  1^/,  Upon  the  interpreta- 
tion of  the  clause  in  the  lease  regarding  the  expense 
of  these  buildings.  2(%,  Upon  the  proof  adduced  in 
the  proceedings  before  the  Sheriff,  by  which  he  al^ 
^  leged  it  was  made  out,  that  the  Respondent  had 
failed  to  implement  the  obligations  incumbent  upon 
him  with  regard  to  the  old  houses  on  the  farm, 
ivhich  he  was  bound  to  keep  in  a  sufficient  tenantable 
condition.  3e//^,  Upon  the  allegation  that  the 
buildings  which  the  Respondent  had  erected  wei*e 
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upon  an  extravagant  scale,  and  altogether  unsuitable 
to  such  a  farm. 

This  petition  was  appointed  to  be  answered; 
'"''  and,  thereafter,  the  Fu^  Division  of  the  Court  of 
'8i6-Se8uon,  "  having  resumed  consideration  of  this 
"  petition,  and  advised  the  same,  with  the  answers 
**  thereto,  refuse  the  desire  of  the  petition,  and 
"adhere  to  the  interlocutor  reclaimed  against: 
"  And,  in  the  mean  time,  decern  against  the  peti- 
"  tioner  for  the  sam  of  700  L  Sterling,  which  sum 
"  the;  ordain  to  be  paid  to  the  Respondent,  on  or 
**  before  tbetenn  of  Candlemas  next ;  and,  if  not 
"  then  paid,  decern  also  for  the  expense  of  extract, 
*'  and  allow  the  interim-decree  to  be  then  ex* 
„  tracted." 

The  Respondent  having  also  brought  under  the 
review  of  the  First  Division,  that  part  of  the  in- 
.terlocutor  of  Lord  Succoth,  which  found  him  liable 
in  the  expenses  of  process,  prior  to  the  3d  January 
1813,  their  Lordships  "  so  far  alter  the  interlocu- 
"  tor  reclaimed  against,  as  to  find  neither  party 
"  entitled  to  any  expenses  which  were  incurred 
prior"  to  that  date. 
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For  the  Appellants,  The  Attorney-General^  and  ,_i^ 
Mr.  W.  Adam. 


The  determinations  of  the  Lord  Ordinary  and 
the  Court  against  the  Appellant  proceeded  upon 
a  misinterpretation  or  misconception  of  the  real 
nature  of  the  agreement  between  the  predecessers 
of  the  parties,  contained  in  the  lease,  founded  on 
by  the  tenant  in  support  of  his  claim.  The  Court 
of  Session  held  that  the  bargain  was,  that  the 
tenant  should  have  it  in  his  power  to  build  a  separate 
and  entirely  new  suit  of  farm-o£Sces,  under  the  name 
of  an  additional  steading,  on  the  lands  let,  without 
reference  to  the  accommodation  which  was  previously 
on  the  farm ;  whereas  the  tenant  was  expressly  bound 
to  maintain  and  uphold  the  old  existing  steading,  and 
even  to  leave  it  at  his  removal  in  sufficient  tenant- 
able  condition,  and  therefore  any  new  buildings 
which  the  tenant  was  to  be  entitled  to  demand  com- 
pensation for  from  the  landlord,  were  merely  such 
as  were  necessary  or  proper  additional  buildings,  over 
and  above  the  other  houses,  which  were  to  be  at  all 
events  upheld.  The  case  of  Ducat  *  cited  for  the 
Respondent,  is  not  applicable  in  its  circumstances, 
and  the  authority  of  that  case  may  be  doubted. 

The  judgments  under  review  are  erroneous,  in  so 
far  as  they  gave  effect  to  a  plea  of  the  Respondent, 
founded  on  the  alleged  state  of  the  houses  in  1785, 
as  appearing  from  a  proof  taken  in  the  Sheriff's  Court 
at  an  early  stage  of  the  present  litigation.  This 
evidence,  it  was  said,  showed  the  old  houses  to  be 

*  Post,  p.  33. 
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_^  80  ruinous  and  worthless  as  to  lead  to  a  presumpdon 
that  the  parties  had  it  in  contemplation  to  allow  the 
erection  of  an  entire  new  suite  of  buildings.  But 
parol  proof  is  inadmissible  to  explain  the  lease  ;  and 
the  reasoning  is  not  only  irrelevant,  and  contrary  to 
the  express  provisions  of  the  lease,  but  proceeds  on 
a  view  of  the  proof  altogether  inaccurate. 

According  to  the 'judgments  of  the  Court  of 
Session  the  Appellant's  clum  to  the  value  of  the 
steading  (or  similar  buildings),  which  the  tenant 
was  bound  to  uphold,  was  disallowed ;  but  as  the 
new  buildings  were  erected  partly  with  the  materials 
of  the  old,  the  Appellant,  by  the  decision  against 
him  for  the  full  value  of  the  whole  new  steading, 
has  been  obliged  to  pay  a  price  for  his  own  pro- 
perty. 

The  decree  against  the  Appellant  is  untenable,  as 
the  additional  buildings  were  unsuitable  to  the  farm, 
as  possessed  by  the  Respondent  and  bis  predecessor. 

The  Respondent  plotded,  that  the  Appellant  was 
bound  to  pay  the  estimated  value  of  the  buildings  in 
this  case,,  because  he  or  his  predecessors  and  their 
factors  acquiesced  in  the  erection.     This  is  also  one 
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Upon  these  grounds,  if  the  tenant  was  found  ibu. 
entitled  to  the  value  of  any  buildings  at  all,  it 
ought  to  have  been  limited  to  such  as  had  been  fair  v, 
and  bona  fide  ^^  additions"  to  the  former  steading 
on  the  farm ;  and  even  these  ought  to  have  been 
valued,  not  at  the  price  of  labour  and  materials  in 
1 807,  but  at  the  actual  rate  of  outlay  when  the 
buildings  were  erected. 

For  Ithe  Respondents,   Mr»  J.  P.  Grants  and 
Mr.  H.  Stephen. 

The  lease,  in  terms  of  which  the  Respondent 
possessed  his  farm,  expressly  bears.  That  in  case 
the  tenant  should  build  ^^any  additional  steading 
^'  on  the  said  lands,"  he  should  have  **  allowance  of 
**  the  value  of  such  steading,  at  the  issue  of  this 
^^tack,  from  the  said  Sir  John  Sinclair,  and  his 
**  foresaids,  according  to  a  valuation  to  be  put  there- 
**  on,  at  the  term  of  removing,  by  two  neutral  men 
*'  as  arbiters,  one  to  be  chosen  by  each  party,  whom 
**  the  parties  shall  be  obliged  to  name,  and  whose 
**  determination  shall  be  final." 

In  the  case  of  Ducat  against  the  Countess  of 
Abot/ne  *,  the  plea  of  the  landlord  was  much  stronger 
than  in  the  present  case.  For  in  that  case,  the 
claim  of  the  tenant  for  the  expense  of  erecting 
a  new  dwelling-house  was  sustained,  although  the 
lease  did  not  contain  any  express  clause  audiorizing 
a  new  house  to  be  built ;  and  although  the  proprie- 
tor, before  the  house  was  begun,  distinctly  signified 

^  Bac.  Coll.  14  May  1803. 
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to  the  tenant  that  he  was  determined  not  to  make 
any  allowance  for  such  an  expenditure.  The  lea?e 
contuned  a  clause  binding  the  tenant  to  leave  the 
houses  on  the  farm,  which  he  was  tti  take  under 
inventory,  in  a  sufficient  and  hahitable  condition  at 
bis  removal,  and  "  if  the  said  houses  shall  be  then 
"  found  to  have  been  ameliorated,  the  said  Charles 
"  Ducat  shall  have  allowance  therefor  from,  the 
"  said  Countess  of  Aboyne."  After  the  lease  had 
subsisted  some  years,  Ducat,  instead  of  ameliorating 
the  old  house,  pulled  it  down,  and  built  an  entire 
new  one;  and  before  commencing  this  building, 
a  protest  was  taken,  that  the  proprietor  should  not 
be  liable  in  the  expense.  Ducat,  notmthstanding, 
went  on  with  the  work,  and  at  the  expiry  of  the 
lease  brought  an  action  for  the  difference  hebweea 
the  estimated  value  of  the  new  house  which  had 
been  erected,  and  the  old  houses  upon  the  iann, 
and  in  this  action  he  prevailed,  although  the  pro- 
prietor pleaded  that  the  clause  in  the  lease  ^pUed 
only  to  meliorations  on  the  houses  existing  on  the 
farm  at  the  commencement  of  the  lease;  and  al- 
though  the   tenant  had  been  distinctly,  informed 
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been  erected  by  the  Respondent,  were  worth  the 
sum  for  which  decree  has  been  given. 

There  being  no  limitation  in  the  lease  as  to  the  ^^ 
mount  of  the  sum  to  be  expended  in  these  farm* 
bouses,  and  the  Appellant's  predecessor  having 
made  no  objection  at  the  time  to  the  nature  or 
extent  of  the  accommodation,  the  Appellant  is.  not 
entitled,  at  the  end  of  the  lease,  to  -derive  the  whole 
benefit  of  buildings  erected  at  the  Respondent's  ex- 
pense, without  making  a  fair  allowance  for  their  value* 

After  erecting  a  complete  and  substantial  farm- 
steading  sufficient  for  all  the  purposes  of  the  farm, 
the  Respondent  could  not  reasonably  be  considered 
as  being  any  longer  under  the  obligation  of  keeping 
up  the  old  houses,  which  were  thus  rendered  unne- 
cessary. 

Even  if  the  Respondent  had  been  stiU  under  the 
obligation  of  keeping  up  the  old  houses,  after  he 
built  a  new  farm-steading,  the  Appellant  has  not 
shown  either  that  the  Respondent  allowed  those  old 
houses  to  fall  into  any  other  disrepair  than  what  was 
necessarily  occasioned  by  lapse  of  time,  or  that  he 
ever  required  the  Respondent  to  keep  up  those 
houses. 

Any  supposed  deficiency  in  the  implement  of  such 
an  obligation  can  never  afford  a  legal  defence  against 
a  dear  and  liquid  claim  upon  the  Appellant  for  the 
estimated  value  of  these  houses. 

The  buildings  erected  by  the  Respondent,  the 
value  of  wliich  was  not  equal  to  two  years  rent 
obtained  for  this  farm  at  the  expiry  of  the  lease,  did 
not  contain  any  superfluous  accommodation,  or  any. 

J}  2 
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18S1.      thing  more  in  this  respect  than  is  usually  allowed  to 
swcL*  K    ^  tenant  paying  a  rent  of  400/.  per  annuni. 
V.  The  Appellant,  as  proprietor  of  the  estate,  de- 

rived an  advantage  from  these  buildings  equivalent 
to  the  sum  he  has  been  decerned  to  pay,  and  he  is 
not  entitled  to  this  benefit  at  the  expense  of  the 
Respondent. 

[In  the  course  of  the  argument  the  following  ob- 
servations were  made.] 

9th  Feb.  The  Lord  Chancellor  .—The  principle  of  acqui- 
escence is  undoubted.  But  if  I  covenanted  with 
my  tenant,  and  he  with  me,  that  he  should  keep 
the  buildings  in  repair,  and  he  pleases.  Instead  of 
repairing,  to  rebuild,  can  it  be  said,  (unless  there  are 
special  circumstances  in  the  contract,)  that  because 
I  stand  by  and  permit  him  to  rebuild  I  must  pay 
for  the  alteration  ?  Is  there  any  case  to  such  effect? 

Lord  Redesdale  .-—The  decision  in  Ducat's  case 
did  not  go  so  far  as  this.  For  there  the  judgment 
was  only  for  the  difference  between  the  value  of  the 
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according  to  the  contract.  But  has  he  done  so? 
If  he  has  acted,  not  under  the  contract,  but  accord- 
ing to  his  own  discretion,  he  must  bear  the  legal  v* 
consequences.  If  it  is  a  mere  substitution,  he  is 
entitled  to  no  allowance.  To  the  value  of  additions 
he  is  entitled  under  the  contract,  but  not  for  mere 
fmbstitution,  according  to  the  judgment  of  the  inter- 
locutor. What  is  substitution,  and  what  addition 
may  be  the  subject  of  inquiry. 

» 

The  Lord  Chancellor,  after  stating  the  lease  and  ai  February, 
obligations,  proceeded  to  make  the  following  obser-  ^^^*- 
vations : — Among  the  provisions  of  this  lease,  it  is 
material  to  observe  the  respective  times  when  the 
valuations  are  to  be  made,  with  respect  to  the  timbers 
of  the  sub-tenants  houses,  and  the  additional  stead- 
ing. The  timber  is  to  be  valued  at  the  commence- 
ment and  the  issue  of  the  tack,  and  if  the  tenant 
builds  an  additional  steading,  he  is  to  have  the 
value  of  such  steading  at  the  issue  of  the  tack, 
according  to  a  valuation  then  to  be  made. 

It  might  be  difficult  to  collect  the  meaning,  or  to 
put  a  satisfactory  construction  upon  these  clauses  of 
obligation,  taken  singly  ;  but  looking  at  them 
altogether  they  tend  to  explain  each  other.  What 
precisely  was  intended  by  the  parties,  in  the  provi- 
sion for  building  an  additional  steading,  is  not,  per- 
haps, with  certainty  to  be  ascertained.  But  ipstead 
of  the  addition  contemplated  or  expressed,  new 
edifices  have  been  erected.  Upon  this  state  of  things 
the  question  arises  how  the  valuation  is  to  be  made 
between  landlord  and  tenant  in  a  case  apparently  not 
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anticipated  *.  The  interlocutor  of  the  L4>rd  Odi- 
narj,  affirmed  by  the  Court  of  Session,  finds  the 
Appellant  liable  in  tbe  nhole  amount  of  the  valua- 
tion of  the  new  buildings ;  but  tbe  obligations  of 
the  lease  require  that  the  old  buildings  should  be 
kept  and  left  in  repair,  subject  to  certain  valuadtms 
of  timber,  and  the  tenant  is  at  liberty  to  build  an 
additional  steading,  not  to  pull  down  the  old  one 
and  replace  it  by  nevr  buildingfi.  Under  these  cir* 
cumstances  it  is  impossible  at  the  end  of  the  tack  to 
allow  the  tenant  the  whole  value  of  the  new  steading. 
He  cannot  claim  more  than  he  would  have  been 
entitled  to  demand  if  the  obligations  had  been 
observed  as  to  keeping  the  old  buildings  in  repur 
and  making  the  addition  of  the  new  steading.  The 
allowance  by  the  Court  of  Session  of  the  whole  value 
of  the  new  steading  is  too  much. 

Under  the  circumstances  of  this  case  it  will  be 
proper  for  the  House  to  embody  some  special  find- 
ings in  their  order  t,  and  remit  the  case  to  the 
Court  below  for  re-consideration. 


Lord  Redesdale : — According  to  the  covenants 
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tlie  covenatits  applicable  totiie  old  became  obligatory 
as  to  the  new  buildings.    That  part  of  the  clauses  ^ 
of  obligation,  which  relates  to  the  valuation  of  the 
timber  of  the  sub-tenants  houses,  seems  to  explain    •'^kson. 
what  is  otherwise  difficult  of  construction. 

The  timbers  before  the  commencement  of  the 
lease  were  probably  in  a  state  of  decay,  and  it  was 
foreseen  that  it  would  be  necessary  to  substitute 
new  timbers :  it  was  therefore  provided,  that  in 
case  of  such  substitution  the  value  of  the  timber  at 
the  entry  should  be  estimated  and  compared  with 
the  value  at  the  expiration  of  the  lease,  and  that 
landlord  or  tenant  should  pay  or  receive  the  differ- 
ence,  according  to  the  result  of  such  valuation. 
This  provision  shows  that  the  tenant  was  to  have 
allowance  only  for  ameliorations.  The  landlord  is 
not  to  be  deprived  of  the  old  buildings,  and  to  pay 
the  full  value  of  the  new  ones  without  compensation 
for  the  repairs  which  the  tenant  was  bound  to  make. 

Die  Mercurii,  3 1st  February  1821. 

The  Lords,  &c.  find.  That  according  to  the  terms  of 
the  lease  the  tenant  was  bound  to  keep,  uphold  and  main- 
tain the  whole  houses  set  in  sufficient  tenantable  condi- 
tion during  the  tack,  and  to  leave  them  so  at  his  removal, 
subject  to  the  particular  provision  respecting  the  timber 
on  the  sub-tenants  houses ;  and  that  the  tenant  was  not 
authorized  by  any  provision  in  the  lease  to  pull  down  the 
old  buildings  without  rebuilding  the  same,  or  substituting 
other  buildings  instead  thereof;  but  inasmuch  as  the 
tenant  was  authorized  by  the  terms  of  the  lease  to  build 
an  additional  steading,  and  has  built  an  entire  new  stead- 
ing, and  pulled  down  the  old  buildings,  he  is  entitled  to 
the  value  of  so  much  of  such  new  steading  as  ought  to  be 
considered  as  an  additional  steading,  and  not  a  substitu- 
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tion  for  the  old  buildings;  subject  nevertheless  to  the 
particular  provision  in  the  lease  touching  the  timber  in 
the  sub-tenants  houses :  Further  find,  that  according  to 
the  terms  of  the  lease  the  Respondent  is  entitled  to  be 
allowed  for  so  much  of  such  new  buildings  as,  consist- 
ently with  the  former  finding,  he  is  entitled  to  have  an 
a^owance  for,  according  to  a  valuation  to  be  put  thereon 
at  the  time  of  removal,  and  not  according  to  the  actual 
expenditure  in  making  such  new  buildings  :  And  it  is 
ordered,  that,  with  these  findings,  the  cause  be  remitted 
back  to  the  Court  of  Session  in  Scotland,  to  do  therein 
as  is  just  and  consistent  with  such  findings. 
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SCOTLAND. 

FROM  THE  COURT  OF  TEINDS. 

SiK  Henrt  Hay  Makdougall,!  i8ai. 

of  Makerston,  in  the  County  of  >  Appellant ;      '       "^       ' 
Roxburgh,  h^onet     .    .    i    .}  mabdovo.ll 

The  Reverend  David  Hogarth,! 

Minister  of  the  Parish  of  Ma-  \  Respondent 
kerston  -------.] 

A  DECREE  having  been  made  under  the  Authority  of  the 
High  Commission  Court  in  1635,  valuing  the  teinds 
of  various  lands  therein  described,  and  now  belonmng 
to  the  Appellant,  an  extract  of  that  decree  had  been 
produced  by  the  ancestor  of  the  Appellant,  in  a  pro- 
cess of  augmentation  of  the  minister's  stipend  in  the 
year  1720;  when  it  appeared,  or  was  assumed,  with- 
out objection  on  the  part  of  the  Heritor,  that  the  word 
ascertaining  the  number  of  chalders  at  which  the  teinds 
of  his  lan&  were  valued,  had  been  obliterated  by  a 
fold  in  the  paper,  (or  possibly  left  in  blank ;)  and  in 
that  process  consequently  the  lands  were  held  as  un- 
valued. Upon  a  similar  process,  in  I7gg>  it  was  found 
by  the  Court  that  the  valuation  of  the  lands  in  question, 
in  the  decree  of  1635,  is  not  legible,  and  that,  silthough 
the  decree  appears  to  have  been  intended  as  a  valua- 
tion of  the  whole  parish,  and  the  lands  belonging  to  the 
JVppellant  are  set  forth  in  the  decree,  the  vsduation 
sinnexed  to  them  is  totally  obliterated.  The  same 
course  was  pursued,  and  with  a  similar  result,  in 
^  process  for  augmentation  in  1805.  In  1814,  upon 
^  new  process  for  augmentation,  the  Appellant  as  heri- 
tor having  by  his  first  defence  admitted  that  the  word 
-  appeared  to  be  obUterated,  afterwards  produced  evi- 
dence to  show  that  the  word  supposed  to  be  effaced 
-was  either  ten  or  twa,  and  that  no  other  word  could 
have  occupied  the  vacant  space ;  and  reports  to  that 
effect  were  made  by  men  of  skill  and  experience,  in 
decyphering  ancient  and  decayed  instruments,  to  whom 
the  inquiry  was  referred. 

^lie  ori^nal  decree  had  perished  among  the  records  of  the 
Teina  Court,  consumed  by  fire  in  me  reign  of  Queen 
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i8ai.  Anne.    Tlie  extract  had  remained  in  the  posBesdion 

'        • '      of  the  AppsUant  and  his  ancestors. 

HiKDouoALL  Held,  that  the  extract  not  being  an  original  instrument 
'*  in  the  possession  of  the  law,  but  of  the  party  claiming 

a  right  under  it,  whose  duty  it  was  to  have  supplied 
the  defect  under  the  provisions  of  the  statute  of  Anne 
(1707),  as  to  the  records  of  the  Teind  Court  destroyed 
by  fire,  conjectural  evidence  could  not  be  admitted 
to  supply  the  word  supposed  to  be  efiaced. 
Whether  under  the  provision  of  the  Scotch  statute  1 707, 
for  "  making  up  the  tenor  of  decreets,  whereof  the 
"  extracts  are  amissing  and  the  registers  lost  in  the  fire," 
the  Lords  of  Session  were  empowered  to  receive  evidence 
and  supply  the  defects  of  an  extract  not  missing,  but 
imperfect  and  unavailable,  on  account  of  the  oblitCTation  • 
of  material  words. — Qjuere. 
Whether  a  defect  by  loss,  erasure,  or  obliteration,  in  an 
instrument  of  gift  or  contract.  If  the  proceeding  to  snp- 
ply  the  loss,  Sui.  were  instituted  recently  after  the 
accident,  or  the  discovery  of  the  defective  state  of  the 
instrument,  and  where  the  party  is  not  estopped  by 
his  own  admission,  and  by  former  adjudications. — 
Qaare,  semh,  affirm. 
Where  the  substance  of  a  question  has  been  adjudged  by 
former  decisions,  upon  the  admission  or  acquiescence 
of  the  party,  costs  are  given  upon  the  afGrmance  of  a 
subsequent  judgment  on  appeal. 


J.  HE  question  ia  this  Appeal  arose  out  of  a  pro- 
cess nused  by  the  Respondeat  for  an  augmentation  of 
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to  the  Appellant  In  this  extract  the  nmneral,  n^eer-       ^^''   . 
taming  the  number  of  chalders  at  which  the  Imds  makdouoau. 
w&^e  valued,  had  been  effaced  by  the  folding  of  the    aoo^^i^ja, 
paper,  or  (possibly)  had  been  from  some  cause  ori- 
gtnally  left  in  blank.    The  extract,  as  produced  in 
the  process  in  the  Court  below,  which  is  the  wbject 
of  the  present  App^,  appeared  as  follows  :— 

They  and  and  dechire  the  just  worth  and  yeirlie 
a¥aiU  of  the  lands  underwritten,  pertening  to  the 
persones  above  and  efter  nominat,  heritablie»  lyand 
within  the  said  parochin  of  M^KerataUt  to  be  in 
personage  teind»  the  quantities  of  viotuell  under- 
^*  written  of  the  qualities  efier  spect.,  ilk  ane  of  the 
<<  saidis  heritors  as  follows :  To  witt,  the  landis,  town, 
and  maynis  of  M'Kairstoune,  &c.  with  their 
pendicles  and  pertinentis  perteining  herit^blie  to 
^'  Sir  W.  M'DougeU,  to  be  worth  in  personage 
<<  teind  chalderis  victual,  tua  part .  cheritet 

beir,  and  thrid  pairt  heiper  ait-meill,  all  of  the 
**  oldmettand  measour  of  Jedburgh.  The  lands  of 
Stodrig,  and  four  husband  landis  in  M'Kerstoun, 
&c.  to  be  worth  in  personage  teind  tua  chid- 
deris  half  chalder  victual»  tua  pairt  cheHtet 
'^  beir,  and  third  pairt  heipet  ait-meUl  of  the  said  • 

auld  mett  and  measour  of  Jedburgh.  The 
<<  dirie  husband  landis  of  M'Kerstoun,  pertemng 
heritablie  to  W.  M^Dougell  to  be  wcnrth  in 
personage  teind  nyne  boUis  victuell,  tua  part 
^  cheritet  beir,  and  third  pairt  hfiipit  ait  meill  of 
^*  the  said  auld  mett  and  measour  of  Jedburgh ;, 
"  and  the  saidis  Lordis  decamis  and  ocdainis 
^<  the  quantities  of  victuel,  above  written^  of  the 
^  qualities  above  spect,  to  stand,  continuey  and 
*f  indure^    and  to  be  repute  and  haldin,   in  all 
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'ft"-  *'  tyme  coming,  the  just  worth  and  yeirlie  availl  of 
M4IIM1U04LI.  **  *^^  hrndis  above  mentionat,  in  personage  teind, 
**■  *' communibus  annis;  becaus  the  said  persewar 
"  compierand  be  the  said  John  Dunlop,  advocat, 
"  hia  pror.  producit  the  said  rental  of  the  personage 
"  teindis  of  the  landis  above  written ;  and  the 
"  saides  Robert,  Krle  of  Roxburgh,  titular.  Sir  W. 
**  M'Dougell,  &c.  compeirand  personallie,  and  be 
"  thair  pror.  as  said  is,  consentit  and  agreit  to  the  said 
*'  rental  producit,  and  wer  content  to  be  halden  as 
^*  confest  thurupon :  Thdrfore,  the  saidis  Lordia 
**  &nd,  and  declarit,  decemit,  and  ordainlt,  in  man- 
"  ner  foresaid ;  and,  also,  the  saidis  commissioneris 
N  findis  anddeclairis,  that  the  landis  of  Charterboose 
"  pertening  to,  &c.  extending  three  husband  landis 
*'  lyand,  &c.  ar  worth,  and  may  pay  yeirlie  of 
"  constant  rent  in  personage  teind,  the  number  of 
**  aucht  bollis  victuell,  tua  pairt  cheritet  bier,  and 
"  thrid  pairt  heipit  ait  meilt  of  the  said  auld  me^ 
"  and  measour  of  Jedbui^h ;  and  the  saidis  Lord 
"  decemis  and  ordainis  the  samyne  to  stand  and  con- 
"  tinew,  and  to  be  repute  and  halden  the  just  worth 
"  and  yetrly  avail  of  the  saidis  landis  in  personage 
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respective  lands.    Upon  this  occasion,  as  appears       »89i^ 

from  the  records  of  the  Teind  Court,  Henry  Mac-  makdouoall 

Dougal,  of  Makerston,  the  ancestor  of  the  Appel-    ^^^^^'^g 

lant,  produced,  in  presence  of  the  said  Lords,  ane 

**  decreet  of  valuation,    obtained  before  the  said 

*V  lords  and  others  of  the  commission,  for  surrenders 

'^  and  teinds,  upon  the   15th  day  of  July,   1635 

"  years;  whereby  they  found  the  just  worth  and 

**  constantly  yearly  avail  of  the  lands  under-written, 

'Vpertaining  to  the  persons  after  mentioned,  lying 

*V  within  the  said  parish  of  Makerston,  to  be  in 

**  parsonage  tiend  the  quantities  of  victuals  under- 

**  written,  of  the  qualities  after  specified,  viz.  the 

^^  lands f  towny  and  mains  of  Makerston,  Luntonlarv, 

"  Mturdean,  Nethennains,  ManorhiUj  with  their 

**  pendicles  and  pertinents  pertaining,  to  Sir  William 

**  MacDougal,  of  Makerston,  knight,  to  be  worth 

**  qf  parsonage  tiends,  — —  chalders  victual,  two 

•*  part  cheritet  bear,  ane  third  part  heapit  oatmeal, 

**  all  of  the  old  mett  and  measour  of  Jedburgh,"  &c. 

The  decree  then  proceeds  to  specify  the  lands  of 

Stodrig,   and  four  husband  lands  in   Makerston^ 

which  are  valued  at  two  chalders,  eight  bolls ;  the 

three  husband  lands  of  Makerston,  which  are  valued 

at  nine  bolls,  and  the  lands  of  Charterhouse,  which 

are  valued  at  eight  bolls. 

In  making  up  a  scheme  of  the  teinds  of  the  parish 
on  this  process,  the  lands  of  Stodrig  and  others, 
where  the  decree  of  valuation  was  legible,  were 
valued  at  the  quantities  of  grain  there  specified ; 
but  in  regard  to  the  first  parcel  of  lands  mentioned 
in  the  decree,  viz.  the  lands  of  mains  of  Maker-  ^ 
ston,  &c.  where  the  number  of  chalders  of  grain 


^  CA8£S  IN  THE  HOUSE  OF  LORDS 

.     '^"'     .  CMtesponding  to  the  temds,  had  either  ori^nally 

HABD0V04U.  bun  left  blank,  or  had  been  accidentally  obliterated, 

■ooiRTB.    tfce  teinds  were  held  to  be  unv^ued,  and  the  stipend 

modified  to  the  minister  of  the  parish  was  allocated 

aooordiogly. 

Tlie  stipend  continued  to  be  paid  in  tenns  of 
fhe  decree  of  modiBc^on  and  locality  of  1790* 
Atrnn  to  the  year  1799)  when  die  predecessor  of  the 
Bc^pcmdant  raised  a  new  process  of  augmentation* 
Sttd  locality.  Upon  this  occasion  a  rental  was 
Made  up  in  the  usual  way,  which  was  approved  f^ 

*  According  to  tbe  present  foniu,  a  prooen  i^  augmentation 
ii  conducted  thus;— The  proceis  is  brought  by  the  minister, 
w  pursuar,  against  the  proprietors  of  land^  the  titular  or  1^ 
impri^Hiator  of  the  teinds,  and  all  others  having  right  to  teinds 
within  the  parish.  The  minister  produces  a  rental  of  the  parish, 
wllich  is  made  up  generally  of  the  rents  actually  paid  at  the 
time.  ThA6nt sleptotheprocesBbtoadjusttbatinntalagree- 
ahly  to  the  rights  of  parties.  Those  proprietors  who  bavd 
decrees  of  valuation  of  their  teinds  produce  those  decrees,  or 
refer  to  them,  If  upon  record ;  and  they  are  rentalled  agreeably 
to  silcb  vduatidna.  Hiose  having  no  decrees  of  valuation  are 
rentalled  agreeably  to  the  rentt  adualb/  paid  at  the  commntce. 
rnent  o€  the  prt»ceas,  one  fifth  part  of  whidi  is  taken  as  the 
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by  the  Court ;  and  in  enumerating  the  lands  belong-       ^^^*    , 
ing  to  the  Appellant,  it  is  stated  that  by  decreet  m akoougall 
of  valuation,  dated  July  16,  1635,  the  lands  after    ^^^^'^^^ 
specified   '^  were  valued  as  under."      The  rental 
then  specifies  the  lands  of  Stodrig,  and  four  husband 
lands  of  M akerston,  which  are  valued  at  two  chalden^ 
eight  bolls  ;  the  three  husband  lands  of  Makerston,' 
which  are  valued  at  nine  bolls;  and  the  lands  of  Char- 
teiiiouse,  which  are  valued  at  eight  bolls.  It  then  pro- 
ceeds: thus,  ^^  These  are  all  the  lands  qf  which  the 
^*  tmluation  in  the  decreet  above  mentioned  is  legi^ 
'*  Ue.     The  decreet^  however;  seems  to  have  beenr 
•<  intended  as  a  valuation  of  the  whole  parish,  and 
'*  it  specifies,  besides  the  above  three  articles,  the 
'*  lands,   town,   and    mains   of  Makerston,   Lun- 
*^  tonltw^  Muirdean,  Netbermains,^  and  Manorhill^ 
'*  pertaining  to  Sir  William  MacDougal,  of  Maker^ 
^'  ston,  knight ;  but  the  valudUon  annexed  to  these 
"  lands  in  the  decreet  is  totaUjf  obliterated.''    The 
rental  then  enumerates  the  different  farms  belonging 
to  the  Appellant,  including  as  well  those  of  which  the 
valuations  are  especially  mentioned  in  the  decree,  as 
those  of  which  the  valuation  was  illegible  or  omitted; 
and  after  the  enum^tUdon  concludes  thus, — ^*  Of 
'^  all  the  lands,  the  decree  of  valuation  is  effectual 
only  quoad  Stodrig,  seven  husband  knds  of  Maker- 
ston,  and  Charterhouse.*'     Upon  this  rental  the 
heritors  were  held  as  confessed.     It  was  ^proved  of 
fay  the  Lord  Eskgrove,  ordinary,  and  afterwards  by 
the  Court  \  and  upon  the  proven  rental  the  decree 
of  augmentation  was  pronounced  upon  the  5th  of 
June  1799. 

The  Respondent's  predecessor  instituted  a  second 
process  of  augmentation  in  1805,  which  was  uhi- 
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.    '^"-     .  mately  dismissed,,  upon  the  ground  of  there  not 

MAKDouGitt  ^^'°S  been  any   such  change  of  circumstance* 
*'■         within  so  short  an  interval  as  to  authorize  a  second 

wo*"™-  •  .         .  t  ,>      t     • 

augmentation ;  but  toe  cause  was  prepared  tor  deci- 
sion in  the  usual  way.  A  scheme  of  the  rental  was 
made  up  in  common  form ;  and  in  this  scheme, 
(upon  which  the  heritors,  and  among  others  the  Ap- 
pellant, Sir  Henry  Hay  Macdougal,  were  held  as 
confessed,  aud  which  was  afterwards  approved  of  by. 
the  Court,)  the  same  statement  is  given  as  to  the 
inability  of  the  decree  of  valuation  1635,  except 
in  so  far  as  regards  the  lands  specially  enumerated. 
The  rental  was  accordingly  made  up  in  the  same 
terms  as  the  previous  rental  of  1799. 

In  the  year  1814  the  Respondent  rmsed  a  pro- 
cess  of  augmentation  and  locality,  in  which  the 
Court  held  the  heritors  as  confessed  upon  the  rental 
produced  by  the  Respondent,  and  remitted  to  Lord 
Reston,  Oi'dinary,  to  prepare  the  cause. 

The  Appellant,  who  is  proprietor  of  the  whole 
parish,  with  the  exception  of  a  small  farm  belonging 
to  the  Duke  of  Roxburgh,  gave  in  objections  to 
the  rental  exhibited  by  the  Respondent,  in  which^ 
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The  Respondent  lodged  answers  to  these  objec«> 
tions,  which  it  is  not  necessary  to  state^  as  the 
Appellant,  in  his  replies,  abandoned  the  grounds  of  ^_^; 
objection  to  the  rental  which  he  originally  brought 
forward,  and  insisted  that  this  decree  (extract)  must  be 
held  as  a  good  and  effectual  decree  of  valuation  of  the 
teinds  of  the  lands  called  Mains  of  Makerston,  &c. 
aaat  ten  chalders,  two  thirds  bear,  and  one  third 
part  oatmeal. 

The  Respondent  maintained  that  this  part  of  the 
decree  was  altogether  illegible  ;  that  the  amount  of 
valued  teind  might  be  taken  just  as  well  at  any  other 
supposed  quantity  as  at  ten  chalders ;  and  that  it 
yfss  impossible  to  supply  this  omission  or  obliteration 
in  the  decree. 

The  decree  (extract)  was  produced  to  the  Lord 
Ordinary  at  the  bar.  It  appeared  that  there 
had  been  a  fold  in  the  document,  which  was  writ-^ 
ten  upon  a  single  sheet ;  and  a  hole  had  been 
worn  through  the  paper  at  the  place  where  the 
word  expressing  the  number  should  have  occurred. 
The  Lord  Ordinary  made  a  remit  to  Mr.  John 
Dillon,  writer  in  Edinburgh;  and  to  Mr  James 
Miller,  one  of  the  teind  clerks,  who  were  accustomed 
to  examine  old  writings,  **  to  examine  the  decree, 
**  and  to  depone  as  to  their  opinion  of  the  disputed 
•*  word  therein/' 

In  consequence  of  this  remit,  Messrs.  Dillon  and 
Miller  made  a  report  on  oath  upon  the  ist  of 
June  1815,  in  the  following  terms,  as  expressed  by 
Mr.  Dillon,  and  concurred  in  by  Mr.  Miller:  ^*  That 
**  he  has,  along  with  the  said  Mr.  James  Miller,  read 
^/  over  and  examined  the  decreet  of  valuation  of 
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"  teinds,  shown  to  him,  and  marked  as  relative 
"  hereto  ;  and  particularly  that  part  thereof  which 
"  specifies  the  valuation  of  the  town  and  mainB  of 
"  Makerston,  Luntonlaw,  Muirdean,  Nether  Mains, 
"  Manorhill,  with  their  pendicles  and  pertinents : 
**  that  the  word  which  expresses  the  number  of 
^'chalders  payable  out  of  these  lands  has  become 
**  illegible,  owing  to  a  small  part  of  the  paper  on 
*'  which  it  was  written  being  wasted  away,  occa- 
"  »oned,  as  appears  to  the  Deponent,  by  the  fold : 
"  That  part  of  the  first  letter  of  the  said  number  of 
"  chalders  is  visible  ;  and,  from  comparison  with  the 
*'  other  parts  of  the  decreet,  the  deponent  conceivei 
"  that  letter  has  been  a  capital  T,  as  what  remains 
"  of  it,  being  the  top  stroke,  agrees  with  the  like 
*'  stroke  of  other  capital  T's  occurring  on  tlie  same 
"  decreet :  That  the  space  which  the  remainder  of 
*'the  word  has  occupied  could  not  well  coiitun 
'*  more  than  two  letters,  and  it  is  most  probable  the 
"  word  was  either  twa  or  ten ;  but  in  the  present 
state  of  the  paper  the  deponent  cannot  take  upon 
himself  to  say,  from  any  thing  that  now  appears 
on  the  face  of  the  paper,  which  of  these  two 
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**  is  gone  where  the  most  part  of  the  word  was  writ-  1821. 

ten,  and  all  that  can  possiUy  be  made  appear  is  ^       ' 

only  a  small  part  of  the  lej^tera,  which  may  have  v. 
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**  reached  that  part  of  the  paper  which  remains,  and 
of  which  the  deponent  thinks  some  trace  remains. 
but  at  present  cannot  be  certain.  And  further 
^^  depones,  that  having,  in  presence  of  the  commis- 
sioner, applied  infusion  of  galls  to  the  word  in 
question,  nothing  appears  that  enables  him  to  say, 
''  with  greater  certainty  than  he  has  above  deponed 
to,  what  that  word  originally  was.  And  being 
interrogated,  depones,  that  he  doe3  not  think  the 
word  in  question  was  either  three  or  threttie,  be- 
cause he  can  observe  no  trace  of  the  appearance  of 
the  down  stroke  of  the  letter  A,  which  letter, 
throughout  the  whole  Decreet,  at  least  when  it  is 
'*  medial,  is  almost  constantly  written  with  a  down 
*•  stroke  coming  below  the  line:  That  the  only 
^^  instance  in  said  paper  where  an  h  appears  without 
*•  the  down  stroke,  is  when  the  word  begins  with  ///, 
**  in  which  case,  the  letters  th  are  made  in  a  sort  of 
capitals,  taking  up  a  considerable  space,  and,  by 
measurement  with  compasses,  the  space  30  taken 
up  for  thes^  two  letters  alone  would  be  more  than 
^*  the  room  left  for  it  in  the  writii^g  in  question. 
^'  Interrogated  if  it  be  his  opinion  that  said  word 
^<  conld  be  a  contraction  for  twenty^  depones,  that  he 
*'  does  not  think  it  probable ;  for  this  reason,  that  it 
^  is  not  common  in  decreets  of  valuation  of  teinds  to 
contract  the  numbers  ;  and  more  especially,  that, 
in  the  writing  in  question,  which  is  written  in 
^'  a  fair  and  uniform  hand,  there  are  throughout  not 
^  9  sin^e  contraction  of  a  number,  and  therefore 
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'*  it  13  not  likely  tiiat  the  doubtful  word  wolild  be 
"  the  ODly  exception.  And  on  ag^n  examining  the 
"  Decreet,  the  deponent  does  not  find  in  it  any  nord 
"  Contracted  besides  M"^  in  Mackairston." 
JuDe9,i8ij.  The  Lord  Ordinary  afterwards  took  the  case 
to  Report,  and  appointed  the  parties  to  state  their 
respective  pleas  in  memorials.  These  memorials 
were  accordingly  submitted  to  the  judge,  who,  upon 
the  motion  of  the  Appellant,  allowed  an  additional 
report  to  be  made  by  Messrs.  Miller  and  Dillon; 
and  also  a  report  by  Thomas  Thomson,  Esq.  advo- 
cate, as  to  the  state  of  this  writing.  The  additional 
report  by  Messrs.  Miller  and  DOlon  was  made  on 
the  13th  of  February  1816,  in  the  following  terms: 
"  We  have  ^ain  carefully  examined  the  decree  of 
"  valuation  in  question ;  and  it  appears  that  the 
"  solution  of  galls  has  had  a  further  operation,  more 
"  than  it  had  when  we  formerly  examined  it,  in  so 
•  "  far  as  the  colour  of  the  ink,  where  it  was  applied,  is 
"  now  deeper ;  and,  particularly,  we  can  now  discern 
"  what  appears  to  be  the  remains  of  a  stroke,  which 
"probablyconstitutedpart  of  the  last  letter  of  the  word 
'  which  occupied  the  place  where  the  paper  is  worn 
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^*  of  a  decree  of  valuation  of  the  teinds  of  that  parish,  isar^ 
*^  dated  July  15,  1635,  produced  in  that  process,  '  '  ' 
'^  and  more  particularly  that  part  of  the  writing  v- 
^*  which  is  partly  worn  away,  and  which  has  been  the 
'^  subject  of  dispute  between  the  parties ;  and  I  ant 
^'  of  opinion  that  the  word  in  question  could  not 
'*  have  consisted  of  more  than  three  letters ;  that 
^*  the  first  of  these  letters  evidently  enough  has  been 
"  a  capital  T ;  that  the  next  letter  is  entirely  obli- 
"  terated,  or  rather,  the  paper  on  which  it  has  been 
written  is  entirely  worn  away ;  that  the  last  letter 
is  very  nearly  in  the  same  state,  but  that  there 
does  appear  a  small  portion  of  it,  which  I  am 
'*  inclined  to  think  from  its  form  is  more  likely  to 
<<  have  been  the  last  limb  of  the  letter  n  than  of  the 
letter  m  or  any  other  letter  that  can  be  supposed 
to  have  ended  any  numerical  word  that  could  have 
'^  stood  in  this  place ;  and,  without  presuming  to 
state  it  as  any  thing  more  than  a  probability,  I 
am  of  opinion  that  the  word  is  more  likely  to  have 
*•  been  ten  than  twa  or  tiuiy  the  only  two  numerical 
**  words  which  I  can  conceive  it  possible  to  have 
**  stood  in  this  part  of  the  writing/* 

Upon  these  reports  the  Lord  Ordinary  made 
avizandum  with  the  cause  to  the  court 

The  memorials  were  afterwards  considered  by  the 
Court,  with  the  aid  of  these  additional  reports,  when 
the  following  interlocutor  was  pronounced :  ''  The 
'.'  Lords  having  advised  the  memorials  for  the  parties, 
^'  and  the  minute  for  the  pursuer,  they  sustain  the 
"  objections  made  for  the  pursuer  to  the  decreet  of 
^^  valuation  produced.and  founded  on  by  the  defender,. 
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"  Sir  H.  H.  MacDougal  of  Makerston,  and  remit 
■'  to  the  Lord  Ordinary  to  prepare  a  scheme  of  the 
"  rental  accordingly,  and  to  report.'* 

Against  this  interiocutor  the  Appellant  presented 
8  reclaimiDg  petition,  in  which  he  insisted,  that  the 
teports  which  had  been  obt^ned  from  the  persons 
who  had  been  appointed  to  examine  this  old  writing 
afforded  sufficient  evidence  that  the  obliterated  word 
was  either  two  or  ten ;  that  he  was  wilFing  to  take 
the  numeral  which  was  more  favourable  for  the 
Respondent,  and  to  hold  the  teinds  of  the  lands  in 
question  as  having  been  valued  at  ten  chalders ;  and 
he  therefore  maintained  that  the  decree  should  be 
so  interpreted. 

The  Respondent  having  put  in  an  answer,  the 
Court,  upon  advising  the  petition  and  answer,  ad- 
hered to  their  former  interlocutor. 

Against  these  judgments  the  appeal  was  p 


For  the  AppeiUnt,  77tc  Attorney-General,  and 
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permitted  such  a  defect  to  be  supplied  by  any  means 
whereby  the  will  of  the  testator  mifi:ht  be  ascer- 
tamed   •     in  sucn  cases,  where  mstruments  were         «• 
lost  or  destroyed,  recourse  might  be  had  to  parol 
testimony  f- 

The  law  of  Scotland  is  the  same  as  to  instruments^ 
of  gift  or  contract  which  have  been  lost,  destroyed 
or  effaced.  In  all  which  cases  the  Court  allows  the 
tenor  to  be  proved  :{;. 

Here  the  proof  is  supplied  by  probable  conjec- 
ture. According  to  the  report  of  the  inspectors  no 
word  could  have  occupied  the  obliterated  space  but 
ten  or  twa,  and  the  Appellant  is  willing  to  concede 
to  the  Respondent  the  insertion  of  the  word  most 
for  his  advantage.  By  inspecting  the  valuation  or 
the  lands  in  the  parish,  as  it  appears  in  the  cess- 
books,  it  is  ascertained  that  the  proportion  of  value 
assignable  to  the  lands  of  Makerston,  as  compared 
with  the  other  lands  in  the  parish,  and  their  pro- 
portion of  teinds  remaining  legible  in  the  decree, 
gives  exactly  ten  chalders  as  the  teind  of  Makerston^ 
So  that  the  conjecture  of  the  reporters  is  fortified, 
if  not  rendered  certain,  by  this  calculation* 

In  former  proceedings  on  this  same  question  it  has 
been  taken  for  granted,  that  the  word  is  illegible ; 
but  there  has  been  no  decision  to  that  effect,  nor 
any  admission  sufficient  to  exclude  the  Appellant 

*  Voet  Lib.  a8,  tit.  4,  s.  2. 

f  MathcuB  de  Probationibus,  c.  3,  8.  I3i- 

i  Earl  of  March  v.  Montgomery,  19  July  17481  a  personaT 

bond;   Nimmo  v.  Sinclair y  36  July  1771,  a  heritable  bond;; 

Inglis  V.  Hay,  26  June  171a,  Cunninghamv.  Greenlee*,  g 2un9 

1674,  in&fnsgo  contracts. 

E4 
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i8ai.      ^'^™  ^°^  showing  that  the  word  is  l^Ue.     The 

■ ' '  presumption  arising  from  the  experiments  and  «• 

''  amiuation,  detailed  in  the  reporta,  is  sufficient  ttf 
infer  that  certainty  or  strong  probability,  to  nbid 
the  text-writers  refer  •. 

For  the  Respondent,  Mr.  Brougkem,  and  Mr. 
IV.  Adam. 

The  burthen  of  proof  lies  upon  the  Appellant 
It  is  for  him  to  produce  a  perfect  document  to 
ascertain  the  value  of  his  teinds.  The  defect  of  this 
indispensable  word  caimot  be  supplied  by  conjectural 
evidence. 

The  referees  commence  their  report  by  admitting 
that  the  word  is  illegible.  The  question  is  thereby 
concluded.  They  cannot  make  it  legible  by  any 
hypothesis,  or  any  chain  of  hypotheses.  The  ground 
of  their  conjecture  from  fragments  of  lines  and 
measuring  of  spaces  is  fanciful.  The  instrument 
has  been  in  the  possession  of  the  heritors,  and  who 
knows  how  and  when  the  marks  now  foiming  the 
basis  of  this  conjecture  came,  or  were  put  upon  the 
paper.   As  to  spaces,  the  writers  of  manuscript  vary 
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As  to  the  argument  drawn  from  the  comparison       1821. 
of  the  teinds  with  the  cess,  and  the  real  rent,  it  is  ' 
oitirely  against  the  Appellant.     In  the  comparison         «. 
of  the  cess  he  selects  the  lands  of  Charter  House, 
which  happen  to  answer  his  purpose.     If  he  had 
tried  a  comparison  with  jthe  other  lands  comprised 
in  the  decree,  he  would  have,  found,  that  the  result 
was  adverse  to  his  conjecture.     So  it  appears  also 
upon  a  comparison  of  the  real  rents  with  the  teinds, 
which  gives  twenty  or  thirty  chalders  as  the  probable 
valuation  of  the  teinds. 

There  is  no  precedent  for  supplying  such  a  defect 
in  a  record  or  instrument  by  conjectural  evidence. 
It  is  an  accidental  loss  which  must  fall  on  the  party 
who  claims  under  it  *  ;  Bay  ley  v.  Garford. 

The  Lord  Chancellor : — The  question  upon  this 
ippeal  is,  whether  the  blank  in  the  decree  ought  to 
ha?e  been  considered  as  filled  up  with  the  word 
**fen:'*  Whether,  upon  inspection,  or  upon  the 
result  of  the  evidence  produced  in  the  cause,  the 
Court  of  Teinds  should  have  found  that  the  instru- 
ment was  perfect,  and  acted  upon  it  as  demonstrat- 
ing the  number  of  chalders  of  victual,  which  originally 
stood  in  the  decree. 

The  instrument  now  produced  is  not  the  original 
record.     It  is  an  extract  which  comes  out  of  the 

*  March,  135,  2  Show.  29.  S.  C  Three  were  bound  in  a 
bond,  jointly  and  severally;  the  seals  of  two  were  eaten  by  rats. 
As  March  reports  the  case,  the  Court  were  inclined  that  the 
bond  was  void  against  all.  Shower  cites  it  as  adjudged  that 
the  bond  was  void. 
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iBai.  posaesuoQ  of  the  party,  who  now  insists  that  it  ought 
'  '  '  to  have  the  effect  of  a  complete  record.  He  there- 
«.  fore,  or  those  under  whom  be  claims,  were  bound 
**°***''  to  preserve  the  document  in  such  a  state  as  to 
manifest  the  right  with  reasonable  certainty.  The 
net  which  was  passed  in  Scotland  in  1 707,  for  the 
valuation  of  teinds,  reciting  the  loss  of  the  roisters 
of  the  Court  of  Teinds  by  fire,  provides,  "  that 
"  authentic  extracts  from  these  records  may  be 
"  brought  in,"  (the  authenticity  of  this  extract  is 
not  disputed,  the  question  turns  upon  the  contents,) 
'*  aad  being  presented  to  the  Lords,  be  recorded  in 
"  s  particular  register,  and  that  the  said  extracts  so 
"  brought  in  be  kept  by  the  Lord  Gerk  Register.  &c. 
"  and  be  held  as  valid  and  authentic,  as  the  principal 
"  warrants  themselves,  if  the  same  were  yet  extant } 
"  and  the  Lord  Register,  and  his  deputes,  are  or- 
**  dained  to  give  a  new  extract,  gratis,  to  every 
**  person  that  shall  ^ve  in  an  old  extract,  &€. ;  and 
*'  ^tracts  from  these  new  records  shall  make  the  like 
*'  &ith  in  judgment,  and  out-with  the  same  as  the 
"extracts  from  the  old  registers  of  the  commission 
*  were  wont  to  do  before  they  were  buint." 
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*'  mi^e  up  the  tenor  of  such  Decreets  in  manner 
*^  above  mentionedt  whereof  extracts  are  amissing-,  kaxdov«ax.l 
**  and  the  registers  lost  in  the  said  fire/'  If  this 
clause  is  to  be  considered,  as  providing  only  for  the 
case  of  extracts  fnnn  the  burnt  registers,  which  had 
been  lost,  it  would  be  inapplicable  to  the  case  in 
discussion.  But  if  such  a  construction  may  be  put 
upon  the  words  of  the  clause,  as  t<>  authorise  the 
Court  to  make  up  the  tenor  of  the  decree,  where  a 
word  is  missing  or  obliterated,  then  an  application 
might  have  been  made  to  the  Court  of  Teinds,  under 
this  act  of  Parliament.  It  appears  that  in  the  pro- 
cess in  1730,  this  extract  was  produced,  and  con* 
sidered  to  be  unintelligible  as  to  the  lands  in  question.^ 

The  same  thing  has  haj^ned  in  two  subsequent 
proceedings ;  and  it  is  now  to  be  considered,  whether 
the  pro^s,  in  support  of  the  instrument  produced, 
furnish  such  a  degree  of  certainty  as  to  authorise  n 
revemlofthejud^ent. 

You  cannot  apply  to  the  case  of  a  document  in  thcr 
custody  of  a  party  the  same  principle  of  decinon,  aa 
if  the  question  related  to  a  reccH'd  in  the  keeping  of 
the  law.  Considering,  moreover,  what  has  taken 
place  with  respect  to  this  extract  since  the  year 
1720,  it  would  be  too  hazardous  to  decide,  upon  the 
evidence  now  produced,  that  the  obliterated  word  in 
the  extract  was  ^*  Ten ;''  and  as  the  Court  of  Teinds 
has  repeatedly  held  this  extract  to  be  unintelligible, 
the  judgment  ought  to  be  affirmed  with  costs. 

Lord  Redesdale  .-—The  evidence  produced  in  the 
eause  is  evidence  to  prove  that  some  teinds  of  the 
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.  '8ai.  _  parish  were  valued,  but  is  no  proof  as  to  the  teipd^ 
L  in  queistion.  The  Taluation  of  those  teinds  might 
hare  been  left  in  blank  in  the  original  decree ;  there 
is  nothing  to  prove  the  contrary.  In  that  case  the 
decree  had  no  operation  aa  to  these  teinds.  The  act 
1707  provided  a, remedy  for  the  loss  of  the  records 
of  valuation  ;  and  it  was  the  duty  of  all  persons,  who 
had  an  interest  in  preserving  the  records,  to  proceed 
without  delay  to  establish  their  rights. 

Tlie  persons,  who  in  1 707  were  entitled  to  the 
lands  of  the  Appellant,  ought  to  have  brought 
their  extract  into  the  Court  of  Teinds,  to  have  it 
recorded  as  evidence  of  their  rights,  if  it  was  then 
perfect ;  or  if  any  part  of  the  extract  was  efi&ce4  by 
accident,  to  have  supplied  the  defect  by  evidence. 
Such  evidence  then  probably  might  have  been  ad- 
duced. Now  it  is  difficult,  if  not  impossible,  to 
produce,  uid  dangerous  to  admit,  such  evidence. 
If  the  right  ever  existed,  it  has  been  lost  by  the 
negligence  of  those  who  failed  to  claim  it.  A  cen- 
tury has  elapsed  since  the  claim  ought  to  have  been 
presented;  and  this  neglect  furnishes  a  strong 
und  to   presume,    that  they  were  incapable 


ON  APPEALS  AND  WRITS  OF  ERROR.  fit 

could  not  be  supplied,  which,  in  effect,  they  have       J8ai. 
admitted  then,  and  in  subsequent  proceedings. 


Die  Veneris,  23  Feb.  1821. 

Ordered,  and  adjudged.  That  the  said  petition  and 
appeal  be  and  the  same  is  hereby  dismissed  this  House ; 
and  that  the  interlocutor  therein  complained  of  be  affirmed, 
with  200/.  costs. 
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IRELAND. 

FROM  THE  COUBT  OF  EXCHEQUER. 

Sir  Robert  Lynch  Blosse,  bart.-i 
and  Francis  Lynch    Blosse, 
hifi  eldest  Son,  an  Infant,  by  the  I  ^      ... 
said  Sir  Robert  Lynch  Blosse,  f  ^^P""""- 
fais  Father,    next   Friend,    and 
Guardian    -     -     -    .    -    -    -J 

The    Right    Hon.    John    Lord] 

Clan  MORRIS      and      George  I  Respondents, 
Richards,  Esq.    .     .     -     .     .J 

Landi  being  settled  by  H.  upon  the  sons  of  R.  Bucces- 
eively  in  tail  male,  with  divere  remainderB  over,  and 
the  ultimate  reversion  to  H,  and  his  heirs.  H,  is  at* 
tainted  of  high  treason,  and  afterwards  B.  the  issue  in 
tail,  being  in  possession  under  the  limitations  of  the 
settlement,  suSers  a  recovery.  Whether  it  is  effectual 
to  bar  the  reversion  vested  ia  the  Crown  by  the 
attainder. — Qiuere. 

A  Title,  depending  upon  a  recovery  suffered  by  a  Tenant 


BLOSai 

«. 

CLAWMOBBISs 


ON  APPEALS  AND  WRITS  OF  ERROR.  63 

use  of  the  first  and  other  sons  of  Robert  Lynch,       >^^' 
severally  and  successively  in  tail  male,  with  divers 

remainders  over,  with  the  ultimate  limitation  to  the j;: 

right  heirs  of  Sir  Henry  Lynch. 

After  the  date  of  this  deed  Sir  Henry  Lynch 
was  attainted  of  high  treason. 

In  the  year  1779  Sir  Henry  Lynch  Blosse  be- 
came seised  of  the  lands  under  the  limitations  of  the 
deed,  as  tenant  in  tail  male ;  and  in  Michaelmas 
Term  1779  suflfered  a  common  recovery  of  the 
lands  to  the  use  of  himself  in  fee. 

By  his  will,  bearing  date  the  1 8th  day  of  Febru- 
ary 1788,  Sir  Henry  Lynch  Blosse  gave  certain 
legacies  and  annuities,  to  be  raised  by  sale  or  mort- 
gage of  his  lands  in  Ireland  ;  and,  subject  thereto, 
he  gave  all  his  real  estates  in  Ireland  to  the  use  of 
his  nephew,  the  Appellant  Sir  Robert  Lynch  Blosse, 
for  life,  with  divers  remainders  over. 

Sir  Henry  Lynch  Blosse  died  in  February  1788, 
leaving  the  Appellant,  Sir  Robert  Lynch  Blosse, 
a  minor. 

During  the  minority  of  Sir  Robert  Lynch  Blosse 
several  of  the  incumbrances  affecting  the  lands  were 
paid  off  by  his  guardian,  out  of  the  savings  of  the 
estates ;  and  Sir  Robert  Lynch  Blosse  himself,  after  he 
came  of  age,  paid  off  more  of  the  incumbrances  with 
his  own  money.  The  securities  were  assigned  to  the 
Respondent  George  Richards,  in  trust  for  the  Ap^ 
pellant  Sir  Robert  Lynch  Blosse. 

In  1811  the  Appellant,  Sir  Robert  Lynch 
Blosse  filed  a  bill  in  the  Court  of  Chancery  in 
Ireland,  in  the  name  of  George  Richards,  against 
himself,  and  the  Appellant,  Francis  Lynch  Blosse^ 
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,  his  eldest  son  and  others,  praying  an  account  of  tbe 
debts  and  legacies  of  Sir  Henry  Lynch  Blosse,  and 
that  the  same  might  be  paid,  or  in  default  thereof, 
that  a  sale  might  be  had  of  a  competent  part  of  the 
estates,  for  payment  of  the  debts  and  legacies,  pur- 
suant to  the  trusts  of  the  will. 

In  consequence  of  proceedings  under  the  decree 
made  in  the  cause,  Br^zon  Browne,  in  trust  for  the 
Respondent,  John  Lord  Clanmorrie,  became  the  pur- 
chaser of  several  denominations  of  the  lands.  On  tbe 
17th  of  November  1815,  by  an  order  made  in  the 
cause,  it  was  referred  to  the  Master  to  inquire  and 
report,  whether  a  good  title  could  be  made  out  to 
tbe  purchaser,  and  whether  any  and  what  act  was 
necessary  for  that  purpose. 

On  the  7th  of  December  1815  the  Master  re- 
ported that  a  good  title  in  fee-simple  could  be  made 
to  the  lands ;  and  that  the  only  acts  necessary  were 
to  procure  a  certain  judgment  affecting  the  lands 
for  60,000/.  to  be  assigned  to  a  trustee  to  pro- 
tect Lord  Clanmorris,  and  the  other  pur4:basers. 
Jin  objection  was  taken  to  this  report  on  the  part 
of  the  Respondent,   Lord   Clanmorris,   upon  the 
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Blosse,  and  that  therefore  the  said  title  was  de- 
fective. 

On  the  3d  of  February  1816  an  application  was 
made  to  the  Master  of  the  Rolls,  to  set  aside  the 
report* 9  which  was  ordered,  on  the  grounds  of 
objection  before  stated. 

The  Appellants  acquiesced  in  the  last-mentioned 
order,  and  on  the  1  oth  of  February,  1816,  by  an 
order  made,  on  the  application  of  the  Appellants,  it 
was  referred  to  the  Master  in  the  cause,  to  inquire 
and  report  whether  any  and  what  acts  were  necessary 
to  be  done  to  make  out  a  good  and  sufficient  title ; 
the  Appellant,  Sir  Robert  Lynch  Blosse,  under- 
taking to  procure  such  report  within  a  week ;  and  if 
any  acts  were  necessary  to  be  done,  it  was  further 
ordered  that  the  said  Master  should  report  within 
what  period  of  time  the  same  ought  to  be  completed, 
if  reasonable  diligence  should  be  used,  the  solicitor 
for  the  Respondent  undertaking  to  attend  before 
the  Master  on  the  first  summons. 

In  pursuance  of  this  order  the  Master  made  his 
report  on  the  1  gth  day  of  February,  1816,  that  a 
good  and  sufficient  title  could  be  made  out  to  the 
Respondent,  in  case  the  commissioners  for  executing 
the  office  of  Lord  High  Treasurer  of  Ireland,  by 
and  with  the  consent  of  the  chief  governor  of  Ire- 
land, should  conceive  themselves  warranted  to  grant 
the  reversion  in  fee  of  the  said  lands  under  and  by 
virtue  of  the  powers  vested  in  them  by  the  Act  of 
the  forty-sixth  of  George  the  Third,  chap.  123!; 

*  See  the  observation  of  Lord  Redesdale,  p«  71. 
f  An  Act  to  amend  several  Acts  for  the  Sale  of  (CrowH 
Rents,  &€.,  and)  cettain  Lands  forfeited  and  undisposed  of  in 
Ireland. 
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'8ai.     and  if  that  could  not  be  obtained,  that  a  good  title 
■UHC      to  the  said  lands  could  be  made  out  to  the  Respon- 
ci.»ii^o«mi.  ^^nt,  by  means  of  a  private  Act  of  Parliament,  to  be 
obtained  by  the  Appellants ;  and  the  Master  further 
^     reported,   that  such  grant  or  private  Act  of  Par- 
liament might  be  procured  with  reasonable  dili- 
gence in  the  course  of  the  then  session  of  Parliament ; 
and  he  further  reported,  that  the  Appellants,  pro- 
curing a  certain  judgment  for  6o,oOO  /.  to  be  assigned 
to  a  trustee  to  protect  the  said  purchase,  would 
secure  the  purchaser  against  any  outstanding  judg- 
ments that  might  remain  unsatisfied. 

This  report  was  confirmed,  and  afterwards  the 

*  Appellants  appealed  from  the  order  of  the  3d  day  of 

February,  1816,  to  the  Lord  Chancellor,  who,  by  an 

order  dated  the  12th  day  of  March  1816,  refiosed 

the  Appellants  application,  and  affirmed  the  order. 

The  Appeal  to  the  House  of  Lords  was  i^nst  the 
coders  of  the  3d  of  February,  and  the  1 2th  of  Maivh 
1816. 

Against  the  order  confirming  the  report  of  the 
19th  of  February,  1816,  there  was  no  appeal. 
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The  reversion,  while  it  belonged  to  the  original      *Q^>- 
reversioner  before  the  attainder,  was  subject  to  the 
right  of  the  tenant  in  tail,  to  be  destroyed  by  a 
recovery. 

Lord  Redesdale: — Is  there  any  Irish  statute 
similar  to  the  English  statute  34  Hen.  8,  saving  the 
rights  of  the  Crown  ? 

For  the  Appellants : — There  is  not  *.  That  statute 
has  been  held  by  construction  to  apply  only  to  estates- 
tail  created  by  the  Crown  f.  The  principle  of  that 
construction  applies  equally  to  remainders  aud  rever-* 
sions  not  flowing  out  of  the  Crown.  A  reversion 
vesting  in  the  Crown  by  grant,  subject  to  a  condition, 
may  be  barred  by  the  recovery  of  the  tenant  of 
a  particular  estate  1:.  Where  the  estate  vests  in  the 
Crown  by  forfeiture,  the  same  principle  applies  ||. 

*  See  Mr.  Butler's  note  (333)  to  Co.  Litt.  372,  b. 

t  Co.  Litt  372,  b. 

X  Chomley's  case,  Rep.  3.  53,  &  Moor,  343.  In  Coke's 
Rep.  the  case  is  put  thus  in  one  of  the  points  resolved. 

**  A  man  makes  a  gift  in  tail,  the  remainder  in  fee ;  he  in 
^  remainder  grants  liis  remainder  to  another  for  life ;  the  re- 
^*  mainder  to  tlie  queen  in  fee,  upon  condition,  ut  supra,  tenant 
'^  in  tail  suffers  a  common  recovery ;  if  this  recovery  shall  bar 
**  the  estate  of  tenant  for  life  in  remainder,  and  the  condition 
**  also,  is  the  question.  And  it  was  resolved,  that  the  re- 
**  covery  doth  bar,    not  only  the  estate-tail,   but  also  the 

estate  for  life,  although  the  remainder  of  the  fee  was  in  the 

queen ;  for  U  is  out  of  the  stai,  of  ^  H.By  c.  36,  because  the 
^  estate-tail  was  not  of  the  queen's  gift,"  he.  fo.  53.  <'  And 
**  by  operation  of  law,  the  estate  for  life  being  defeated,  the 
"  remainder  to  the  Queen,  which  depends  upon  it,  shall  be  de- 
«•  feated  also,"  fo,  53. 

H  See  NickoOes  v.  NiehoUes,  Plowden,  481.  486;  and  Wal- 
singham's  Case,  Id.  553,  3. 
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Lord  Redesda/e : — Have  you  considered  the 
effect  of  the  statute  de  donis*,  as  to  reversions 
in  the  Crovm;  how  far  the  principles  on  vfhich 
the  Courts  have  permitted  parties  to  suffer  recoveriet 
of  estates-tui,  and  reversions  upon  them,  affect  the 
Crown }  It  must  be  argued,  on  authority ;  there  is 
no  intelligible  principle  t. 

For  the  Appeliant.— The  effect  of  the  statute  de 
donis  ought  to  be  the  same  as  to  the  King  and  private 
persons.  Can  it  be  contended  that  a  reversion 
vesting  in  the  King  by  the  felony  of  the  reversioner* 
or  upon  a  conveyance  by  the  most  remote  remain- 
der-man, would  deprive  the  tenant  in  tail  of  his  right 
to  bar  the  reversion  by  a  recovery  ? 

How  does  a  recovery  operate  r  By  enlarging  tbe 
estate-tail  into  a  fee.  If  therefore  the  recovery 
bar  the  estate-tail,  it  ought  to  bar  the  remainders 
over,  and  reversions  also,  of  which  the  fee-simple  is 
composed.  A  recovery  puts  the  estate-tail  under 
the  statute,  in  the  same  situation  as  the  alienation 
by  the  donee  in  tail  after  issue  bom  put  the  gift  in 

13  t'-d.  1.     In  MagJalen  College,  Case,  11  Rep.  7«,  ttc. 
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tail  before  the  statute  de  donis.     The  decision  in       i8ai- 
the  great  case  upon  the  validity  and  e£Pect  of  recover- 
ies, rests  expressly  upon  this  principle,  that  "  he 
*•  who  claims  by  another  cannot  be  in  a  better  estate 
"  of  right  than  he  through  whom  he  claims*.*' 

For  the   Respondents,  the  Attorney  General 
and  Mr.  Home. 

It  is  fully  established,  that  a  remainder  or  rever- 
sion vested  in  the  Crown,  and  expectant  on  an 
estate-tail,  cannot  be  barred  by  a  common  recovery 
suffered  by  the  tenant  in  tailf*  If  that  point 
were  doubtful,  yet,  according  to  the  rules  of  a  Court 
of  Equity,  a  purchaser  is  not  compelled  to  accept 
a  title  subject  to  a  serious  doubt  as  to  its  validity. 

The  Lord  Chancellor^  after  stating  the  facts  and 

*  Hunt  y.  Gately,  Moor,  154.  See  also  Piggott,  85,  where 
he  says,  it  is  vexata  questio  how  far  at  common  laxo  a  remainder 
vested  in  the  King  was  devested  by  recovery  and  discon- 
tinuance. 

In  Wiseman's  Case,  3  Rep.  1 5,  which  was  a  conveyance  in  re- 
mainder to  the  Crown,  expressed  to  be  for  the  purpose  of  cre- 
ating a  perpetuity,  the  fourth  of  the  resolutions  upon  which  the 
judgment  in  favour  of  the  recovery  is  founded,  is  that  ^*  by  such 
**  secret  limitations  of  the  remainder  to  the  Queen,  purchasers 

are  deceived,  and  the  tenant  in  tail  in  possession  deprived  of 

the  power  which  the  law  giveth  him  to  cut  off  the  remainder, 
**  dec*     See  the  fifth  resolution. 

See  also  Nevil's  Case,  7  Rep.  121 ;  Mary  Portington's  Case, 

10  Rep.  35 ;  Lord  Chesterfield's  Case,  H^res,  409,  Piggott, 
88 ;  Martin  v.  Strakan  1  Wilson,  73. 

f  Shepherd's  Touchstone,  43,  (Preston's  edition) ;  Lord  Not- 
tingham s  MSS.,  Hargrave  and  Butler,  Co.  Litt  note  (333) 
to  Co.  Litt.  373,  b ;  Brooke's  Abr.  Assxir.  pi.  6 ;  Taile,  pi.  41; 
s  Rolle's  Ab.Com.Rec.(A);  Lutwych,  848,  9  ;  Vin.  Abr.  Com. 
Rec.(z);  Com.  Dig.  Estates,  B.31 ;  see  also  Uie  stat.  26  Hen.  8, 
c.  53 ;  13  Hen.  8,  c.  20;  34&  35  Hen.  8,  c.  20  ;  27  Eliz.  c  i ; 

1 1  Wm.  3,  c.  2 ;  1  Anne,  stat.  2,  c.  3i ;  46  Geo.  3,  c.  123. 

^3 
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■8a'-  proceedings  in  the  case,  observed,  that  there  was 

BLossE  ^^  appeal  against  the  order  confinning  the  last  report ; 

"■  which  might  create  a  difficulty  as  to  further  proceed- 

CLjtNUOBBll.    .  .-T-,  1  .  .1.1 

ings,  if  the  judgment  upon  the  other  orders  should 
be  reversed. 

The  question  was,  whether  a  reversion  vested  in 
the  Crown  by  forfeiture,  and  not  by  origiDal  grant, 
could  be  barred  by  a  recovery :  whether  the  doctrine 
of  law  upon  that  point  could  be  stated  to  be  so 
clearly  against  the  Crown  that  a  purchaser  ought  to 
_  be  compelled  to  take  an  estate  with  such  a  title. 
That  the  law  as  to  estates*tul,  under  the  stat.  34th 
Men.  VIII,  was  clear  and  settled  j  but  not  so  with 
respect  to  such  a  reversion  as  now  was  in  question. 
That  he  could  not  advise  the  House,  sitting  as  a 
court  of  equity  in  appeal,  to  hold  a  purchaser  to  the 
contract  in  a  case,  where  it  could  not  be  stated  as 
a  matter  free  from  doubt,  whether  the  reveruon  had 
been  barred  by  the  recovery ;  and  as  the  purchaser 
had  been  brought  into  Court  upon  a  doubtful  title, 
he  ought  to  be  discharged  with  costs. 

Lord  Redesdale : — That  a  reversion  vested  in  thfe 
Crown,  but  not  reseiTed  upon  a  gift  by  the  Cro 
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every  other  case.  The  casein  Rollers  Abridgment  *  is  I821. 
decisive  on  the  point.  Pigottt,  in  one  passage,  treats 
it  as  a  disputable  point  at  common  law.  Cruise  J  seems  ^^  ^• 
to  understand  the  law  on  this  subject,  as  it  is  laid  down 
in  RoUe,  and  refers  to  the  practice  of  devesting  the 
reversion  of  the  Crown  by  act  of  parliament,  to  enable 
the  tenant  in  tail  to  make  an  eflPectual  recovery. 
The  practice  is  important  as  evidence  of  the  state  of 
the  law.  General  opinion  is  certainly  against  the 
title.  In  this  case  it  is  not  necessary  to  come  to  any 
precise  decision  on  the  point.  It  is  sufficient,  on  the 
question  now  before  the  House^  if  the  law  be  doubt- 
ful. A  purchaser  has  a  right  to  require  a  market- 
able title ;  and  this  title,  it  must  be  admitted,  rests  on 
a  point  of  law  which  at  least  is  doubtful.  This 
being  «so,  the  purchaser  who  has  been  obliged  ta 
keep  his  money  in  readiness,  and  deprived  of  the 
opportunity  of  vesting  it  in  another  purchase,  has 
been  hardly  used,  and  is  entitled  to  his  costs.  The 
proceeding  in  the  Court  below,  of  setting  aside  the 
report,  is  extraordinary  practice*. 

26  Feb.  1821. 

It  appearing  to  the  Lords  that  the  title  offered  to  the 
Respondent^  Lord  Clanmorris,  at  the  date  of  the  Report 
of  the  7th  December  1815,  was  not  such  a  title  as  a  pur- 
chaser was  bound  to  accept  under  the  circumstances 
stated,  8cc. ;  It  is  therefore  ordered  and  adjudged;  that 
the  said  petition  and  appeal  be  dismissed,  and  that  the 
said  orders  therein  complained  of,  be  aflirmed  with  25a/. 
costs. 

•  Rol.  304, 1. 2. 
f  RecoT.  85,  sec  ihe passage  aiite,  p.  69,  note.      J  Recov. 
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SCOTLAND. 

COURT  OF  SESSION,   SECOND  DIVISION. 

John  Dingwall Jppellanti 

The  Reverend  Georgs  Gardiner,  Respondent 

The  Scotch  statute  of  the  1st  Pari,  of  Charles  II.  seBB.3. 
c.  21,  providea  that  where  competent  manses  are  not 
already  built,  the  heritors,  &,c.  shall  build  competent 
manses  to  their  ministerB,  the  expenses  thereof  not 
exceeding  one  thousand  pounds  (83 1.  6  j.  8  d.  sterling), 
and  not  being  beneath  five  hundred  marks ;  and  where 
c(»npetent  manses  are  already  built,  ordains  that  the 
heritors  ahall  relieve  the  minister  of  all  chaises  for  re- 
pairs, declaring  that  the  manses,  being  once  built  and 
repaired,  8cc.  oy  the  heritors,  they  shall  be  upholden 
by  the  incumbent  ministers  during  their  possession,  or 
by  the  heritors  out  of  the  stipend  in  time  of  vacancy. 

Up  to  the  year  1 760  the  sum  allowed  for  building  manses, 
upon  litigation  in  the  Courts  Ecclesiastical  and  of 
Session,  had  not  exceeded  the  amount  specified  in  the 
statutes,  except  in  cases  where  the  heritors  consented. 
ButJrom  the  year  1760,  it  had  been  the  practice  in 
both  courts,  without  the  consent  of  the  heritors,  to 
grant  much  larger  sums. 

In  1814,  the  Respondent  applied  to  the  Presbytery  to 
ordain  the  heritors  to  build  a  new  manse,  which  was 
decreed  accordingly,    upon   an  estimate  of  the  Re- 
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the  clause  as  to  the  building  of  manses ;  and  with  this  ^     ^Q^** 
finding  the  judgment  below  was  affirmed. 

Whether  a  custom,  beginning  in  1760,  can  abrogate  or 
control  a  Scotch  Act  of  Paniament,  qutgre? 

The  defender,  by  his  pleadings  in  the  fiist  instance,  having 
taken  issue  upon  the  sum  necessary  to  build  a  compe- 
tent manse,  and  not  having  then  insisted  upon  the  limi- 
tation of  the  statute  {semb.)  had  waved  tne  objection 
arising  out  of  the  statute;  but  having  finally,  in  a  re- 
claiming petition,  insisted  upon  that  objection,  which 
the  Court  referred  to  the  Lord  Ordinary  as  a  point  not 
before  argued,  and  the  pursuer  not  having  omected  or 
appealed  against  the  interlocutor,  by  whicn  this  refer- 
ence was  made,  the  right  to  insist  upon  tlie  objection 
was  restored. 


SY  the  Scotch  act  of  the  first  parliament  of  Car.  II. 
3d  sess.  c.  2 1 ,  it  is  recited  and  provided  as  follows : 
And  because,  notwithstanding  of  divers  acts  of 
parliament  made  before,  diverse  ministers  are  not 
yet  sufficiently  provided  with  manses  and  glebes, 
**  and  others  do  not  get  their  manses  free  at  their 
**  entry,  therefore  our  Sovereign  Lord,  with  advice 
•*  foresaid,  statutes  and  ordains,  That  wfiere  compe- 
tent manses  are  not  already  builty  the  heritors  of 
the  parish,  at  the  sight  of  the  bishop  of  the  dio- 
cese, or  such  ministers  as  he  shall  appoint,  with 
two  or  three  of  the  most  knowing  and  discreet 
men  of  the  parish,  build  competent  manses  to  their 
ministers,  the  expenses  thereof  not  exceeding  one 
thousand  pounds,  and  not  being  beneath  five  hun- 
^*  dred  merks :  and  where  competent  manses  are 
**  already  huilt^  ordains  the  heritors  of  the  parish 
'*  to  relieve  the  minister  and  his  executors  of  all 
costs,  charges  and  expenses  for  impairing  the^re- 
said  manses :   Declaring  hereby,  that  the  manses 
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.     '^■"-    .  "  being  once  built  and  repaired,  and  the  buildkig 

DiKowAtL   "  ^^  reputing  satisfied  and  paid  by  the  heritors  in 

«■        "  manner  foresaid,  the  said  manses  shall  thereafter 

"be  upholden  by  the  incumbent  ministers  during 

"  their  possession,  and  by  the  heritors  in  time  of 

« vacancy,  out  qf  the  readiest  qf  the  vacatU  <&'• 

"  pend." 

.  In  the  year  1814  the  Respondent,  who  is  minister 
of  the  parish  of  Aberdour  in  Aberdeenshire,  made 
an  application  to  the  lYesbytery  of  Deer,  within 
which  the  parish  lies, .  setting  fortV  that  his  manse 
was  in  a  ruinous  condition,  and  praying  that  it 
might  be  inspected,  and  that  the  heritors  of  the 
parish  might  be  ordained  to  build  a  new  one ;  and 
at  the  same  time  he  produced  a  plan  of  the  proposed 
house  and  offices,  with  an  estimate  of  the  expense, 
■mounting  to  1,200/, 

The  Appellant,  who  is  proprietor  of  the  greater 
part  of  the  parish,  objected  to  the  plan  as  extrava- 
gant,  stating,  that  although  the  presbytery  could 
not  legally  subject  the  heritors  to  the. payment  qf 
any  sum  beyond  what  was  mentioned  in  the  act  qf 
parliament,  yet,  considering  how  inadequate  tb^ 
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to  whom  the  matter  had  been  referred,  the  Presby-       'Q^^- 
tery  gave  their  decree    against  the    heritors  for   dinowall 
1,214/.  14s.  10  d.  sterling. 

The  Appellant  complained  of  the  decree  to  the 
Court  of  Session  by  bill  of  suspension,  which  was 
passed ;  and  the  matter  came  to  be  discussed  before 
the  Lord  Ktmilly  as  Ordinary. 

On  the  1 6th  of  February  the  Lord  Ordinary 
made  avizandum  to  himself,  &c. ;  and  on  the  24th 
lodged  a  note  in  process,  by  which  he  states,  that 
having  considered  the  plans  in  process,  there  is  no 
question  about  repairing  or  adding  to  a  manse 
already  built.  It  seems  admitted  that  a  new; 
manse  and  offices  must  be  erected,  and  the  point 
to  be  determined  is,  whether  the  plan  produced 
by  the  minister  should  be  adopted,  &c.'' 
On  the  1st  March  1815,  the  Lord  Ordinary  pro- 
nounced this  interlocutor :  '^  Having  heard  parties 
**  procurators,  before  answer,  remits  to  Mr.  Laing, 
'*  architect,  to  inspect  the  plans,  specifications,  and 
^  esthnates  produced,  to  consider  the  objections,  to 
'^  each  which  have  been  stated  in  the  extracted 
•*  decree  of  the  Presbytery,  and  to  report. 

Mr.  Laing  accordingly  made  a  report  on  the  merits 
of  the  several  plans,  in  which  he  stated,  that  the 
sums  allowed  by  the  Presbytery  exceeded  any  he  had 
ever  heard  of  being  allowed  for  building  a  manse 
and  offices. 

The  Lord  Ordinary  mode  avizandum  to  himself 
vnth  the  report,  and  thereafter  pronounced  the  fol- 
lowing interlocutor : 

^^  The  I/)rd  Ordinary  haying  considered  the  report 
^*  of  Mr.  Laing,  and  heard  Mr.  Laing  along  with 
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i8ai.      "  the  counsel  of  the  parties  thereon,  of  new  remiti 
"       '       '  "  to  Mr.  Laine  with  instructions  to  adopt  either  d  i 

V.         "  the  plans  m  process,  or  to  make  such  alteratirat 
***"""*■   "  as  he  shall  think  proper ;  or,  if  preferable,  to  make  1 
**  a  new  plan  ;  the  expense  qf  whichever  plan  to  be 
**  adopted  not  to  exceed  i  ooo  /.  sterSng,  exclusive  (^ 
"  the  old  materials," 

Against  this  interlocutor  the  Appellant  having 
offered  a  representation,  it  was  refiised  by  the  Lord 
Ordinary. 

In  all  the  discussions  before  the  presbytery  and 
the  Lord  Ordinary,,  the  question  turned  upon  the 
amount  of  the  sum  to  be  expended  in  the  erection 
of  the  manse,  &c.,  the  Appellant  admitting  that  it 
was  reasonable,  and  had  been  the  practice,  with  the 
consent  of  the  hentors,  to  exceed  the  sum  specified 
in  the  statute  as  the  maximum  to  be  expended  in 
erecting  a  manse,  and  consenting  to  allow  8oo  L  for 
the  purpose ;  but  at  the  same  time  referring  generally 
to  the  objection  arising  under  the  words  of  the 
statute. 

Against  the  final  interlocutor  of  the  Lord  Ordi- 
nary the  Appellant  presented  his  petition  to  the  whole 
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respect  that  the  plea  stated  in  the  prayer  thereof,      igai. 
that  the  expense  of  the  manse  and  offices  leviable '       "^     " 
from  the  heritors  should  not  exceed  1,000/.  Scots, 
Iiad  not  been  discussed  before  the  Lord  Ordinary. 

The  Respondent  having  given  in  to  the  Lord 
Ordinary  an  answer,  the  following  interlocutor  was 
pronounced : 

**  The  Lord  Ordinary  having  considered  this 
petition,  with  the  answers  thereto,  and  whole  pro- 
cess, finds,  that  by  the  act  1663,  c.  21,  the 
**  heritors  of  parishes  are  ordered  to  build  competent 
manses  for  their  ministers,  and  that  this  express 
provision  of  the  statute,  under  the  authority  of 
*^  which  alone  new  manses  can  be  built,  could  not 
'^  in  the  present  day  be  complied  with  if  the  expense 
**  of  the  building  were  to  be  limited  to  the  sums  of 
*^  money  mentioned  in  the  act  of  parliament,  which, 
'*  with  a  view  to  the  expense  of  building  at  the  date 
**  of  the  act,  was  fixed  at  1,000/.  Scots,  as  the  maxi- 
'^  mum,  and  five  hundred  merks  as  the  minimum : 
^<  Hnds,  that  the  clause  in  the  statute  which  pro- 
'<  vides  that  where  manses  are  already  built,  the 
*'  heritors  shall  relieve  the  minister  of  the  expense 
of  repairing  them,  does  not  limit  the  amount,  and 
that  these  repairs  therefore  must  frequently  in  the 
present  day  exceed  the  expense  of  building  a  new 
manse  as  fixed  in  the  act,  although  it  must 
evidently  have  been  the  intention  and  understand- 
**  ing  of  the  act  that  the  expense  of  repairing  an  old 
**  manse  should  be  much  less  than  the  expense  of 
'^  building  a  new  one,  and  that  it  should  be  for  the 
"  interest  of  the  heritors  to  repair  rather  than  to 
**  build,  while  the  reverse  would  be  the  case  if  the 
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i8ai.       "  coDstniction  put  upon  tbe  statute  by  the  petition- 

'       '— '  «  gfg  ^gpg  adopted :  Finds,  that  the  usage  to  tha 

0.         "  effect  is  not  only  uniform  and  long  establi^ed,  htA 

eitniBEB-   ((  „ag  sanctioned  by  the  Coort  in  t^  case  r^md  1b 

"  by  the  Respondent  of  the  minister  of  InTerary  •, 

*'  after  the  point  was  litigated  by  oneof  theheiiton: 

"  Refuses  the  desire  of  the  petition,  and  adheres  to 

*'  the  interlocutor  reclaimed  against." 

Against  this  interlocutor  the  Appellant  presented 
ft  reclaiming  petition  to  the  whole  Court,  which  wu 
refused.  And  a  second  petition  against  the  fonner 
interlocutor,  praying  an  alteration,  and  that  the 
Court  would  suspend  the  letters  dmpUciter,  and  find 
that  the  sum  mentioned  in  the  statute  could  not  be 
l^ally  exceeded,  was  also  refused. 

For  the  Appellants,  Mr.  C.  Warretit  and  Mr. 
J.  P.  Grant 

On  the  part  of  the  Appellant,  it  was  contended, 
that  the  act  1663  was  a  temporary  measure;  that 
the  act  was  not  applicable  to  the  case  of  rebuilding 
when  the  manse  once  built  has  become  ruinous,  or 
to  a  second  repair  at  the  expense  of  the  heritors 
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the  statute  (looo/.   Scots)   as  the  maximum  for       isai^ 
building  ^. 


DINGWALL 


That  the  inadequacy  of  the  sum  which  the  statute         ^• 
allows  might  afford  a  ground  for  application  to  the 
legislature  for  enlarging  it,   but  could  afford  no 
reason  for  the  church  courts  usurping  a  power  of 
assessing  the  subject  at  their  discretion. 
.  When  a  sum  was  limited,  beyond  which  the  heri« 
tors  could  not  be  assessed,  for  building  a  new  mattsey 
and  at  the  same  timethey  were  subjected  to  theeatpense 
of  repairs  without  an  express  limitation,  the  reason- 
able interpretation  of  the  statute  is,  that  the  cost  of 
repairs  could  not  go  beyond  the  cost  of  building. 
If,  immediately .  after  the  passing  of  the  act,  the 
Presbytery  or  the  Bishop  had  decreed  the  heritors 
to  pay  a  sum  beyond  the  1,000 /•  for  repairing  an 
old  manse,  while  necessarily  confessing  that  they  were 
limited  to  that  sum  for  building  one  entirely  new, 
it  seems  impossible  that  the  courts  of  law  could  have 
given  their  sanction  to  such  a  decree;  and  Lord 
Stair  accordingly  considers  the  limitation  to  apply 
equally  to  repairs  and  building. 

The  Appellant  is  not  called  upon  to  show  that 
the  statute  is  consistent.  He  admits  that  there 
ought  to  be  a  new  law  on  the  subject,  to  correspond 
with  the  present  state  of  society. 

^rhe  l^islature,  when  limiting  the  expense  of  the 
original  building,  could  not  mean  that  the  expmse 
of  repairing  or  rebuilding  should  be  unlimited. 
The  Appellant  denies  that  any  practice  can  justify 

^  See  Stmr's  Institute,  b.  3,  tit.  6,  sec.  19.  Mackenzie,  b.  1, 
tit.  5,  sec.  li.  Bankton,  b.  9,  tit.  8,  sec.  isi.  Enkine,  b.  a, 
tit.  10,  tec;  sSt  5^- 
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1811.      the  disr^srding  a  clear  act  of  parliament  in  sndi 

MNowALL  a  case  as  the  present.  If  the  heritors  were  under  an 
"•  (^ligation  to  provide  competent  or  suitable  manaes 
by  the  common  law,  or  independent  of  the  act  1663, 
it  might  be  argued  that  that  act  had  become  obso- 
lete, or  had  been  departed  from,  and  that  therefore 
the  commonJaw  obligation  might  be  resorted  to. 
But  the  common  law  is  here  out  of  the  question, 
there  being  no  such  obligation  but  by  force  of  the 
statute.  If  that  statute  is  obsolete,  there  is  no 
authority  to  assess  the  heritors  in  any  sum  whaterer. 
It  is  true  that  Presbyteries  have  taken  upon  them 
to  exceed  the  sum  limited  by  the  act  of  parliament, 
and  that  the  Court  of  Session  has  lent  ita  sanctitm 
to  their  doing  so,  it  being  felt  that  the  sum  moi- 
tioned  in  the  statute  had  been  extremely  inadequate; 
but  those  interested  were  considered  as  tacitly  con- 
sentmg,  till  very  lately,  that  it  has  been  done 
avowedly  and  agunst  their  will.  The  industry  of 
the  Respondent  or  his  counsel  has  discovered  one 
solitary  case,  occurring  in  the  year  1760,  which  the 
interlocutor  alludes  to,  where  one  of  the  heritors  did 
plead  the  act  of  parliament  unreasonably,  the  sum 
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The  judgment  in  the  present  case  seems  incon-  ^  JR^t^ 
distent  in  principle  with  that  given  by  the  Court  in  uj^gwall 
the  case  of  the  minister  of  Dunbar*.  The  statute  on  f  • 
which  the  present  question  arises  also  enacts,  that  the 
jninister  besides  his  glebe  shall  have  pasture  land  for 
a  horse  and  two  cows ;  and  if  there  be  no  pasture 
land  in  the  parish  as  distinguished  from  arable,  there 
^hall  be  paid  to  the  minister  in  lieu  of  it  the  sum  of 
20 /•  Scots.  In  the  parish  of  Dunbar  there  was 
found  to  be  no  pasture  land  in  the  sense  of  the  sta- 
tute ;  and  the  minister  arguing,  as  in  the  present 
case,  that  the  sum  specified  in  the  act  was  totally 
inadequate,  and  instancing  that  the  Court  had  in 
practice  disregarded  the  limitation  with  regard  to 
tnanseSy  prayed  that  they  would  do  the  same,  by 
awarding  compensation  in  money  in  lieu  of  pasture, 
computing  what  would  be  sufficient,  according  to 
the  modem  rate,  to  maintain  the  cattle  specified  in 
the  act :  but  the  Court,  holding  themselves  bound 
to  follow  the  direction  of  the  statute,  declared  that 
they  had  no  power  to  go  beyond  its  strict  letter. 

For  the  Respondents,  The  A4tomey  General  and 
Mr.  H.  Stephen. 

On  behalf  of  the  Respondents  the  argument  was 
to  the  following  effect : — 

At  the  Reformation  the  clergy  were  deprived  of 
a  part  only  of  their  revenues ;  and,  therefore,  at  first 
a  certain  part  only  of  the  burden  of  building  churches 
^vas  imposed  upon  laymen.  By  the  act  of  Privy 
Council  1563,  it  was  provided  that  tv:o  parts  of  the 

*  15  May  1814. 
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expense  thereof  be  made  by  the  parishioners,  and 
8  third  part  by  the  parson^  who  then  was  not  k 
stipendiary  minister,  such  as  all  the  clergy  of  Scot- 
land now  are,  but  a  parson  in  the  proper  sense  of 
word,  viz.  a  beneficiary  having  a  right  to  the  tithes 
of  his  parish. 

With  regard  to  manses,  by  an  act  of  Parliament 
(1563,  c.  72,)  it  was  provided  that  ministers  serving 
at  kirks  should  have  *'  the  principal  manse  of  the 
parson  or  vicar ;"  or,  if  the  manse  and  glebe  was 
set  in  feu  or  in  tack,  it  was  enacted  that  "one 
"  reasonable  and  si^cient  house  be  bigged  to  them, 
*'  beside  the  kirk" 

After  episcopacy  was  restored  in  the  reign  of 
Jtimes  VI,  it  was  thought  just  that  the  old  law  should 
be  revived,  throwing  the  burden  of  repairing  and 
upholding  manses  upon  the  beneficed  clergy ;  and 
accordingly  the  act  1612,  c.  8,  was  passed,  which 
speaks  of  "  archbishops,  bishops,  and  others,  ecck- 
"  siastical persons'"  but  itispldn  from  the  purposes 
of  the  act,  as  well  as  from  the  period  when  it  .wiA 
framed,  that  beneficed  persons  only  were  meant; 
and  hence  it  is  denominated  in  the  rubrick,  "  Ah 
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Scotland  became  stipendiaries ;  and  having  become  1831. 
stipendiaries,  it  was  thought  just  that  the  burden  of 
building  and  repairing  manses  should  be  thrown  v- 
entirely  upon  heritors.  This  was  specially  provided 
by  the  rescinded  acts  1644,  c.  31,  and  1649,  c*  45 ; 
^nd  the  enactment  in  the  latter  statute  was,  after 
the  Restoration,  revived  almost  verbatim  by  the  act 
^6^3,  c.  21. 

Tie  Appellant  has  argued  that'  the  question  at 
issue  is  not  whether  the  burden  of  manses  should  be 
again  transferred  to  the  clergy,  but  to  what  extent 
it  shall  be  imposed  upon  a  particular  class  of  the 
laity ;  and  has  maintained  that  it  was  by  the  titulars 
or  lords  of  erection,  and  not  by  the  heritors  at  large, 
that  the  spoils  of  the  church  were  acquired.  That 
the  heritors  at  large  did  not  obtain  the  whole  spoils 
of  the  church  is  very  true ;  but  in  acquiring  the  pri« 
vilege  of  valuing  and  purchasing  their  teinds,  heritors 
certainly  shared  in  a  very  important  part  of  those 
ispoils.  But  the  point  at  issue  must  be  regulated  by 
the  statutes,  according  to  the  interpretation  which 
has  been  put  upon  them  by  long  usage,  and  by 
express  decisions. 

The  limitation  of  the  statute  1 663  was  only  meant 
to  apply  to  those  parishes  which  had  no  manses  built 
-at  the  date  of  the  statute,  and  which  were  to  be 
immediately  built.  The  sum  was  fixed  upon  as  the 
maximum  in  those  cases,  because  at  that  period 
a  good  manse  might  then  have  built  for  the  sum  of 
],ooo/.  Scots. 

In  that  part  of  the  enactment  which  devolves  upon 
heritors  the  burden  of  repairing  manses  there  is  no 
Jimitation  of  any  sum.      Heritors  are  require<l  to 
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^  relieve  ministers  "  ofaU  cost,  charges  and  expenxs 
"'for  repairing  af  the  foresaids  manses :"  Under 
the  authority  of  this  part  of  the  statute,  the  couitc 
in  Scotland  havn  a  power  of  oi'dering  a  manse  to  be 
repaired  to  an  indefinite  extent ;  and  can  it  be  sup- 
posed that  the  legislature  could  mean  that  more  than 
1 ,000  /.  Scots  might  be  given  for  repairing  a  manae, 
and  yet  that  no  more  than  this  sum  should  be  allowed 
where  it  was  necessary  wholly  to  rebuild  it  ?  Even 
faking  of  manses  which  were  to  be  rebuilt,  the 
legislature  says  that  they  shall  be  "  competent 
manses,"  that  is,  they  should  be  suitable  to  the 
respective  benefices ;  whereby  it  virtually  enacted 
that  the  sum  to  be  allowed  must  vary  with  the 
expense  of  the  building  ;  and  it  follows  that  as  saoa 
as  the  supposed  sum  became  inadequate,  from  a  rise 
in  the  materials  for  building,  or  a  fall  in  the  value 
of  money,  the  courts  who  had  jurisdiction  in  this 
matter  were  entitled  to  increase  the  estimated  value 
according  to  such  a  change  of  circumstances. 

In  interpreting  acts  «f  Parliament,  all  writers  on 
the  law  of  Scotland  agree  that  a  certain  latitude  is 
1  to  .judgt 
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be  Adopted  which  accords  best  with  the  real  object       i8ai. 
of  the  legislature.  b.kowall 

.  But  this  strict  construction  of  the  act  is  contrary         <*• 
to  the  practice  both  of  the  church  judicatories  and 
of  the  courts  of  law,  and  the  express  judgments  of 
the  Court  of  Session. 

So  long  as  a  competent  manse  could  be  built  for 
1,000/.  Scots,  this  sum  was  not  exceeded.  For 
nearly  a  century  after  the  date  of  the  act  1663, 
there  was  little  diminution  in  the  value  of  money, 
or  rise  in  the  price  of  materials  employed  in  building 
manses.  This  appears  from  the  price  of  grain  re^ 
maining  stationary  till  about  the  middle  of  the  last 
century,  100/.  Scots  the  chalder  being  the  conver- 
sion price  of  grain  at  the  date  of  the  act  1 663  ;  and 
this  was  not  merely  the  Court  conversion,  but  seems 
to  have  been  much  about  the  real  price  during  the 
first  half  of  last  century. 

From  the  date  of  the  act  1663,  downward,  to 
about  1750,  it  appears  that  1,000/.  Scots  continued 
to  be  the  sum  usually  allowed  by  the  Court  for  build- 
ing a  manse ;  and,  until  that  period,  competent 
manses  could  generally  be  built  for  that  sum,  partly 
in  comsequence  of  the  low  price  of  labour  and  mate- 
rials, and  partly  from  the  very  humble  buildings 
which  were  then  allowed  to  the  clergy ;  for  not  only 
were  these  very  small,  both  in  the  number  and  in 
the  dimensions  of  the  rooms,  but  the  walls  were 
frequently  built  with  clay  instead  of  lime.  About 
the  year  1750,  the  expense  of  building  appears  to 
have  risen  ;  and  as  other  ranks  of  people  began  to 
live  in  better  houses^  it  was  natural  that  the  clet^ 
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■821.      should  fooli  also  for  some  melioration  in  their  habita- 

KiNcwAii  *''*'°^'  ^^  ^^^'  however,  it  appears  the  Court  did 
v-  not  venture  to  exceed  the  1,000/.  Scots,  unless 
there  was  a  consent  of  the  heritors ;  but  in  the  year 
1760,  the  power  of  the  Court  to  exceed  that  sum 
ivas  fully  discussed,  and  terminated  in  a  judgment 
in  favour  of  the  minister. 

The  question  occurred  in  the  case  of  the  minister 
of  Inverury*.  This  decision  was  probably  the 
origin  of  the  practice  which  has  prevailed  so  long 
both  in  the  ecclesiastical  Judicatories,  and  in  the 
Court  of  Session  in  Scotland,  of  awarding  to  clet^< 
men  such  sum  as  would  give  them  competent  manaes, 
without  regard  to  the  pecuniary  maximum  men- 
tioned in  the  act  1 663. 

It  ia  a  maxim  of  law  universally  acknowledged, 
that  "  as  one  statute  may  be  explained  by  another, 
**  it  may  also  be  explained  by  the  uniform  practice 
"  of  the  community,  for  which  reason  custom  is  said 
*'  to  be  the  surest  interpreter  qf  law  t." 
.  It  is  an  express  rule  of  Scotch  law,  that  a  statute 
may  be  entirely  deviated  from  and  lose  its  power  by 
custom.     This  is  lai 
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**  f(f  vohatever  antiquity,  remain  ever  in  force  till      •8ai. 
•*  they  be  repealedy  which  occasions  to  them  many    dikowall 
**  ^id  debates    ^public  and   private) .  upon   old        ^' 

•  •  .  GARDINER. 

^'jorgotten  statutes. 

The  same  doctrine  is  laid  down  by  Lord  Bankton*. 
He  says,  our  municipal  law  ^^  further  consists  of  our 
^'  statutes  or  acts  of  Parliament ;  to  those,  no  doubt, 
^^  former  laws  or  ancient  customs  must  yield,  but 
•*  with  this  limitation,  that  laws  here,  before  the 
^^  Uuion,  relating  to  private  rights,  are  not  to  be 
**  altered  by  the  British  Parliament,  but  for  the 
*'  evident  utility  of  the  subjects  within  Scotland. 
^*  Many  of  our  old  statutes  have  run  in  disuetude^ 
^  a  contrary  usage  for  a  long  course  of  time 
**  acquiesced  to  by  the  law-givers^  being  a  tacit 
^*  abrogation  of  them ;  and  this  is  expressly  declared 
**  to  be  the  law  with  us  by  our  old  statute. '' 

In  like  manner  Erskine  t  states,  that  '^  as  a  pos- 
^^  tenor  statute  may  repeal  or  derogate  from  a  prior, 
"  so  a  posterior  custom  may  repeal  or  derogate 
^from  a  prior  statute^  even  though  that  prior 
*'  statute  should  contain  a  clause  forbidding  all 
<<  usages  that  might  tend  to  wea]^en  it,  for  the  con- 
•*  trary  immemorial  custom  sufficiently  presumes  the 
^'  will  of  the  community  to  alter  the  law  in  all  its 
'*  clauses,  and  particularly  in  that  which  was  in^ 
'*  tended  to  secure  it  against  alteration ;  and  this 
^'  presumed  will  of  the  people  operates  as  strongly 
^  as  their  express  declaration/' 

Although,  therefore,  the  Appellant  could  make, 

•  B.  1,  tit.  1,  s.  60.  t  B.  1,  tit.  1,  8.  45. 
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JBai.  out  that  the  act  of  Parliament  was  once  imperative! 
with  respect  to  the  sum  to  be  allowed  for  building 
manses,  yet  the  Respondent,  in  virtue  (rf*  these 
authoiities,  would  be  enti'ied  to  argue  that  this  part 
of  the  act  has  lost  its  force  by  contrary  usage. 

Supposing  the  words  of  the  statute  to  be  doubt- 
ful,  they  have  received  an  interpretation  by  express 
decisions  and  long-continued  practice.  The  liuhe 
*lf  Hamilton  y.  Scott'. 

As  to  the  acts  respecting  bail  in  criminal  matters^ 
to  which  the  act  in  question  has  been  assimilated, 

■  The  quettion  there  was,  vbether  ir  miniRter,  whose  msBW 
had  been  once  repaired,  was  entitled  to  demand  farther  repair* 
from  the  heritors  i  The  heritors  founded  upon  a  clsiue  in  the 
tame  act  of  Parliament,  1663,  c.3i,  insupportof  their  argu- 
ment, that  after  a  manse  had  been  once  repaired,  the  burden  o^ 
upliolding  it  should  fnll  upon  the  incombent.  The  minista: 
(Mr.  Scott)  pleaded,  that  although  this  argument  received  some 
countenance  from  the  words  of  the  act  of  Parliament,  yet  it  wav 
quite  contrary  to  the  spirit  of  the  enactment,  and  that  a  dif- 
ferent construction  had  been  put  upon  the  statute  for  a  long 
period.  It  wa*  said  by  the  Lord  Chancellor,  in  moving  Uie 
judgment,  that  he  "  agreed  that  the  legislature  meant,  by  the 
1'  act  of  i6C^,  that  when  the  manses  should  have  been  once 
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there  is  a  wide  difference  between  the  cases.  The 
act  of  1701  gave  no  power  to  magistrates  to  exact 
"  competent^*  bail :  but  fixes  precise  sums,  which  *• 
no  authority  short  of  that  of  the  legislature  could 
exceed.  Criminal  statutes  must  in  all  cases  be 
strictly  interpreted.  The  act  1701,  with  respect  to 
bail,  has  not  been  deviated  from  in  relation  to  the 
sum  specified,  either  by  the  decisions  of  the  Court 
or  by  a  contrary  practice. 

In  the  cases  before  the  House  of  Lords,  respect- 
injg  second  augmentations  of  ministers  stipends,  the 
argument  of  the  heritors  was  founded  upon  the  spe* 
cial  words  of  the  decreets  arbitral  of  Charles  r,  and 
of  the  relative  acts  of  Parliament ;  and  the  answer 
made  on  the  part  of  the  clergy  was,  that  supposing 
the  argument  to  be  well-founded,  it  was  overturned 
by  the  invariable  practice  of  the  Court  in  granting 
6rst  augmentations  after  the  Union  ;  and  that  if  the 
Court  had  power  to  augment  a  stipend  once  which 
had  been  modified  during  the  time  of  Charles  I,  it 
had  power  to  augment  more  than  once.  It  was 
upon  this  ground  principally  that  the  judgments  by 
the  House  of  Lords  were  founded*.  The  rule  of 
the  Court  of  Session  in  refusing  to  grant  second 
augmentations  was  objected  to  as  a  recent  practice, 
ivhich  could  not  be  put  in  competition  with  the  prior 
inveterate  usage.  The  issue  of  these  cases,  therefore, 
80  far  from  being  favourable  to  the  argument  of  the 
Appellant,  is  directly  the  reverse;  for  the  judg- 
ments were  founded  entirely  upon  the  force  of  usage 
io  explain  express  laws  of  a  doubtful  nature,  or 

*  See  the  catcs  of  Kirkden^  Tingwall,  and  Prestonkirk,  D.  P. 
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rather  to  explain  laws  which  were  generally  thoogbt 
'  to  be  unfaTOurable  in  the  very  words. 

In  the  case  of  Dunbar  the  question  was,  whether 
a  minister  was  entitled  to  ask  more  than  20  L  Seals, 
(the  sum  fixed  by  the  act  1663,)  in  lieu  of  a  grasS' 
glebe  where  land  could  not  be  given.  The  ciaim  t£ 
the  minister  rested  upon  very  different  grounds  from 
those  on  which  the  present  claim  stands  :  ist»  The 
act  of  Parliament  docs  not  provide,  as  it  does  with 
lespect  to  manses,  that  ministers  shall  in  all  cases 
have  "competent"  grass  glebes;  2d.  The  practice 
of  the  Court  with  respect  to  grass^lebes  was  pre- 
cisely the  opposite  way  from  what  it  had  been  in 
relation  to  manses,  for  from  the  date  in  1 663  down 
to  1814,  the  date  of  the  Dunbar  case,  the  Court 
had  not  in  any  one  case  given  more  than  20/.  Scots 
in  lieu  of  a  grass-glebe. 

The  objection  now  pleaded  by  the  Appellant  was 
discussed  in  the  House  of  Lords,  and  repelled  in 
a  case  decided  in  the  year  1786*. 

>  This  was  a  case  respecting  tbe  manse  of  the  pariafa  rf 
Lethindy.    The  old  inaiise  had  been  ruinous,  and  a  new  one 


ON  APPEALS  AND  WRITS  OF  ERROR. 

The  Lord  Chancellor: — This  is  a  question  of 
great  importance  to  the  heritors  and  clei^  of  Scot-    ,>,„owall 

m 

found  that  it  might  be  executed  for  195/L  io«.  sterling,  whidi     «^»»*"'»»- 
was  about  15^.  less  than  the  sum  allowed  by  the  Presbytery. 

Mr.  Mercer  then  carried  the  cause  by  appeal  to  the  House 
of  Lords,  and  he  maintained  four  <<  reasons "  of  appeal,  the 
first  of  which  is  stated  thus  in  his  appeal  case :  ^  Because  by 
<<  the  act  of  Parliament  above  recited,  passed  in  1663,  it  is 
**  enacted,  that  the  heritors  shall  provide  and  build  manses  for 
^  the  ministers,  and  that  the  expense  thereof  shall  not  exceed 
^'  1,000/.  Scots,  and  not  beneath  500  marks ;  and  that  this  is 
<<  a  positive  statute  which  must  be  binding  in  all  cases,  and 
*'  over  which  the  Court  of  Session  neither  have  nor  ought  to 
^  have  any  discretionary  power  whatsoever,  either  to  exceed 
**  the  maximumy  or  to  go  belpw  the  minimum ;  but  in  the  pre- 
^  sent  case,  the  Court  of  Session  have  decreed  a  sum  for  re- 
^<  building  this  manse,  greatly  more  than  double  the  maximum 
**  allowed  by  law,  three  fourths  of  which  falls  upon  the  Appel- 
*^  lant  in  respect  of  his  property  within  the  parish ;  and  there- 
''  fore  he  has  a  right  to  object,  and  does  contend,  that  the  sum 
^  to  be  aUoftoed  for  the  purpose  ought  not  to  exceed  one  thoU' 
**  sand  pounds  Scots^  the  maximum  allo^voed  by  the  statute  above 
**  mentumedm" 

To  this  reason  of  appeal  the  following  answer  is  made  in  the 
appeal  case  for  the  minister ; — *^  This  plea  made  its  appearance 
**  for  the  first  time  in  the  appeal ;  it  was  not  stated  in  the 
**  Presbytery,  or  in  the  Court  of  Session,  and  consequently 
^  18  inadmissible  here.  It  will  not  be  believed  that  such  a 
bar  to  the  proceedings  would  have  been  omitted,  had  not 
the  Appellant  and  his  counsel  been  satisfied  of  its  being 
groundless.  It  is  well  and  long  established,  that  the  act 
'*  1663,  in  circumscribmg  the  expense  to  83^.  6s.  Sd.  sterling, 
**  respected  only  manses  then  immediately  to  be  built  in  parishes 
**  cohere  there  had  been  none  before:  so  it  says.  The  sum 
**  mentioned  must  have  been  reckoned  sufficient  in  those  days ; 
.**  but  the  legislature  could  not  be  so  absurd  as  to  suppose  that  it 
^  W)uld  be  sufficient  in  all  future  times.  And  accordingly,  in 
**  the  next  clause  in  the  statute  respecting  reparation^  manses 
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isgi-      land ;  and  it  will  be  unfortunate  if  the  maitt  que»- 
tion  in  the  cause  cannot  be  decided  upon  this  appeiL 
V.  The  principle  upon  which  the  act  of  parliament 

""""'"•  is  to  be  construed  is  the  first  question  of  difficultj. 
Looking  at  the  admissions  in  the  bill  of  BUBpen&(ni, 
it  might  have  been  difficult  to  contend  that  this  point 
made  upon  the  construction  of  the  act  had  not  beoi 
wuved.  But  the  Respondent  seems  to  have  restored 
the  right  to  make  that  defence,  by  not  otrjecting  to 
the  interlocutor  of  the  Court  of  the  I2th  June  1 815, 
which  remitted  the  cause  to  the  Lord  Ordinary  on 
that  point.  So  it  seems  that  question  is  still  opoi. 
Whether  all  the  findings  of  the  Lord  Ordinary  can 
be  adopted  in  case  of  affirmance,  it  is  difficult  to  uf. 
It  will  be  necessary  to  look  with  care  at  the  statute 
to  determine  what  ought  to  be  the  constnietirai  a* 
affiled  to  circumstances. 

i  February     The  Lord  ChanceUor  .—As  we  find  it  to  be  ne- 
*  ^^'      Cessary  to  alter  some  of  the  declarations  of  the  inter- 
locutor of  the  Court  of  Session,  the  proposal  of  the 
minutes  of  judgment  in  this  case  must  be  post- 
poned.    The    interlocutor   states    several   proposi- 
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case.     Experience  confirms  the  truth  of  that  which       i^au 
is  apparent  in  theory,  that  it  is  inconvenient  and 
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dangerous  to  incorporate  in  judgment  doctrines  v* 
of  law  which  are  not  called  for  by  the  circum- 
stances of  the  case.  It  will  be  proposed,  on  moving 
the  judgment,  to  narrow  the  finding  of  the  inter- 
locutor ;  but  to  sustain  the  judgment  in  effect,  with 
some  observations  on  the  question  of  costs  *. 

March  2,  18*21. 

Hie  Lords,  8cc.  find.  That  this  case  ought  to  be  consi- 
deied  as  falling  within  the  meaning  of  that  clause  in  the 
statute  1663,  c.  21,  which  relates  to  the  repairing  of 
manses,  and  not  within  the  clause  which  relates  to  the 
building  of  manses,  where  manses  had  not  been  then  al- 
ready built :  And  it  is  ordered  and  adjudged,  that  with 
this  finding,  the  said  interlocutors  of  the  iith  March 
1815,  and  the  1  ith  May  1815,  and  so  much  of  the  inter- 
locutor of  the  loth  January  1816,  as  refuses  the  desire  of 
the  petition  of  the  Appdlant,  and  adheres  to  the  interlo- 
cutor reclaimed  against,  be  affirmed :  And  it  is  further  or- 
dered and  adjudged.  That  the  said  several  other  inter* 
locutors  be  affirmed,  with  100/.  costs. 

*  On  the  subject  of  the  effect  of  desuetude  and  practice,  as 
applied  to  acts  of  parliament  in  Scotland,  see  the  observations 
of  Eldon,  Ch.,  in  the  JD.  of  Hamilton  v.  Scott,  13  July  1813, 
MS8.  and  1  Dow,  403. 
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Gate  of 

lavmry.  Tlie  following  account  of  the  case  of  InTeniry,  man- 
tioned  in  the  text,  p.  86,  is  taken  fVom  the  records  of  tLe 
Kirk  aeasion  of  that  pariah,  where  the  proceedings  are 
preserved: — 


-  The  Presbyteiy  of  the  bounds  having  given  a  decree  to 
the  minister  ich*  a  new  manse  in  the  usual  form,  lettcn  of 
homing  were  raised  upon  this  decree,  and  a  charge  was 
.eivea  to  the  heritors.  Of  this  chai^,  one  of  the  heritiHS, 
Mr.  Leith,  of  Black'hal),  presented  a  bill  of  suspensiou. 
His  reasons  of  suspension  were,  ist.  That  the  manse  wa* 
oppointed  to  be  built  upon  some  grounds  belonging  to  the 
£arl  of  Kintore,  which  was  possessed  under  a  strict  entail: 
3d,  That  the  manse,  accordmgto  the  plan  approved  afbf 
the  Presbytery,  was  too  laige  in  point  of  dimensions,  and 
would  exceed  the  sum  of  1,000  7.  Scots,  which  was  the 
maximum  allowed  by  the  act  1663.  The  reasons  for  sus- 
pension came  to  be  discussed  before  Lord  Coalaton,  Oidi- 
nary,  and  the  heritor  then  "judicially  offered  at  the  bar  to 
pay  his  proportion  of  1,000  T  Scots,  which  is  the  maximam 
"  directedby  the  law  for  building  a  manse ;  and  agreed  that 
"  the  chaigers  might  dispose  of  that  in  such  a  manner  ss 
"  they  thought  proper,  and  this  besides  the  materiala  of 
"  the  old  manse;  but  further  he  apprehended,  under  the 
"  'drcumstartces  in  which  the  case  stood,  he  could  not  in  equHy, 
"  nor  iu  law,  be  desired  to  go." 

This  ofl'er, judicially  made,  "was  refused  by  Mr.  Simp- 
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'**  he  said,  was  necessary  for  building  the  new  manse,  which        1 82  i . 
"  had  been  approved  of  by  the  Presbyfcery,  amounting  to 
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123/.  65.  2  a.  sterling,  besides  the  materials  of  the  old      Case  of 
manse,  and  the  benefit  of  all  carriages  from  the  parish,    Inverury. 
except  the  drawing  of  stones.''    Tne  cause  was  then 
taken  to  report  by  Lord  Coalston^  and  the  appointment  to 
raport  was  renewed  at  a  subsec^uent  calling,  in  consequence 
ofa  viva  voce  debate  of  the  mmutes. 

On  the  part  of  the  minister  it  was  stated,  that  one  of  the 
points  of  debate  was,  *'  whether  or  not  a  manse  should  be 
^'  built  according  to  one  or  other  of  the  plans  produced, 
**  whether  the  expense  exceed  1,000/.  Scots  or  not.*^    In 
aniswer  to  a  proposal  on  the  part  of  Mr.  Leith,  that  a  con- 
sent should  be  obtained  from  the  whole  heritors  to  exceed 
the  sum  mentioned  in  the  statute,  it  was  stated  on  the 
part  of  the  minister,  that  *^  the  charger  does  not  think  that 
[  (vi».  <he  heritor's  consent)  ab^lutefy  necessary,  and  must 
rest  it  upon  what  is  already  in  process."    *'  Montgomery 
(for  the  heritor)  answered,  that  he  always  was,  and  still 
is,  willing  to  pay  his  proportion  of  1,000/.  Scots ;  but  he 
contends,  that,  at  no  rate,  can  he  be  subjected  to  any  more'[ 
The  cause  having  been  reported,  the  foUowing  interlocutor 
was  pronounced :  **  The  Lord  Ordinaiy  having  considered 
**  the  memorials  for  the  parties,  and  plans,  and  other  writs 
produced,  and  having  advised  with  the  Lords  thereanent, 
nnds  that  the  suspender,  and  the  other  heritors  of  the 
parish  of  Inverury,  are  obliged  to  build  a  competent  manse  \ 
**  and  in  respect  the  suspender  objects  to  the  plan  of  the 
manse  approved  of  by  the  Presbytery  as  improper,  or- 
dains him  betwixt  and  the  11th  mstant,  to  give  in  an- 
other idan  of  a  manse,  such  as  he  judges  proper  and  com-- 
petent  for  the  minister  of  this  parish." 
In  consequence  of  this  interlocutor,  the  heritor  procured 
a  new  plan  and  estimate  of  a  manse,  according  to  which 
the  bnuding  would  only  cost  8g8  /.  14s.  Scots.   According 
to  this  plan  the  front  of  this  house  was  only  to  be  fourteen 
feet;  the  side  walls  to  be  only  sixteen  feet  high,  and  two. 
feet  four  inches  thick  in  the  first  story,  and  two  feet  in  the 
second  story ;  the  chimney-heads  to  be  carried  three  feet 
above  the  roof;  the  walls  were  to  be  built  with  clay  instead 
of  lime,  and  the  floor  of  the  dining-room  was  to  be  of 
earth  instead  of  wood.    To  thisf  plan  the  minister  gave  in 
objections,  complaining  of  the  small  dimensions  of  the 
house ;  of  the  outer  wfdls  not  being  to  be  built  with  lime; 
of  the  want  of  a  wooden  floor  for  the  dining-room,  8cc. 
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i8ai.       Thereafter  the  court  pronounced  this  interlocutor:  ''  Oki 

^ '  '*  report  of  Lord  Coalston,  the  Lords  find,  that  the  heritors 

Case  of      «'  of  Inverury  must  build  a  manse  and  offices  for  the  charger, 
nverury.     ,<  according  to  the  plan  given  in  for  the  suspender,  with 
""  the  following  variations  and  additions :  imo.  That  the 
^  manse  is  to  be  thirty-six  feet  long,  and  eighteen  £eet 
wide  within  the  walls :  2do,  That  the  side-waUs  arf  to  be 
twenty  feet  hi^h  above  ^ound,  and  the  eavels  of  a  pro- 
portional height :  3lio,  That  the  walls  of  the  first  story 
above  the  ground  are  to  be  two  feet  seven  inches  thick, 
*'  and  the  walls  of  the  second  story  two  feet  four  inches 
*'  thick :  4to,  That  the  chimney-heads  are  to  be  four  feet 
*'  above  the  roof:  5to,  That  the  floor  of  the  dining-room 
is  to  be  laid  with  deals .  6to,  That  the  partitions  are  to 
be  made  with  brick,  and  standards,  &c.  of  wood,  all 

E roper  distances ;  and  that  the  whole  of  the  walls  are  to 
e  built  with  stone  and  lime ;  and  the  walls  on  the  inside 
*'  as  well  as  the  partitions  and  roofs  of  the  first  and  second 
"  stories,  are  to  be  sufficiently  plastered:  ymo.  That  the 
''  bam,  stable  and  byre  are  to  be  eleven  feet  wide  within 
**  walls,  and  the  walls  to  be  eight  feet  high,  and  wholly 
*'  built  with  stone  and  lime.    And  in  respect  of  the  offar 
made  by  the  charger  of  transporting  tne  stones  of  the 
old  manse  at  his  own  expense,  find,  mat  the  manse  and 
''  office-houses  are  to  be  built  upon  that  part  of  the  glebe 
**  which  is  described  in  the  charger's  memorial ;  allow  and 
"  authorize  the  chai^er  to  call  a  meeting  of  the  heritors 
^*  and  magistrates  of  Inverury,  to  meet  at  the  church  of 
*'  Inverury  upon  the  first  Tuesday  in  September  next,  and 
"  ordain  the  magistrates  and  heritors  then  and  there  to 
stent  themselves  and  the  burgh  of  Inverury  tvith  such 
sum  of  money  as  may  be  necessary  for  executing  the  plan 
**  as  above  mentioned ;   and    find  expenses  due  to   the 
"  charger,  which  they  modify  to  4  /.  sterling,  and  decern 
*'  therefore,  and  for  the  expense  of  the  decree  to  follow 
*'  thereon,  as  the  same  shall  be  ascertained  at  extracting/' 
The  heritor  immediately  gave  in  a  reclaiming  petition, 
in  which  he  stated,  in  explicit  terms,  that  *'  the  alterations 
*'  made  upon  the  plan  by  the  interlocutor  will  make  the 
"  expense  (if  the  work  is  to  be  sufficiently  done)  amount 
**  to  more  than  double  the  sum  in  the  act  of  parliament.**^ 
In  this  petition  the  cause  was  again  argued  \fy  the  heritor^ 
on  the  general  ground  that  the  court  had  no  power  to  ex* 
ceed  the  sum  of  1,000 1.  Scots,  allowed  by  the  act  of  par- 
ment.    In  one  part  of  the  petition  the  clause  in  the  act  of 
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parliament  is  quoted ;  and  it  is  stated  that  the  **  words  are 

"  so  express  tnat  they  leave  no  room  for  comment ;  and,  ^ 

*'  under  the  authority  of  them,  the  petitioner  maintains     Case  of 

**  that  he,  as  an  heritor  of  this  parish  of  Inverury,  cannot     I«*verury. 

**  be  decerned  to  build  a  manse  at  a  greater  expense/'    In 

former  cases,  it  is  stated,  where  a  large  sum  was  allowed, 

"  a  consent  of  the  majority  of  the  heritors  "  was  always 

obtained ;  and  that  in  the  present  case  there  was  not  only 

no  evidence  that  such  consent  was  obtained,  ''but  it 

**  evidently  appears  that  such  consent  has  been  refused^ 

Besides  this  general  argument,  which  is  enlarged  upon 
in  other  parts  of  the  petition,  it  was  stated  that,  according 
to  the  plan,  as  approved  of  by  the  Court,  the  manse  would 
be  made  better  than  any  of  the  other  manses  in  the 
neighbourhood;  and  the  heritor  particularly  objected  to 
building  the  offices  with  stone  and  lime.  The  petition 
concludes  with  a  prayer,  applicable  to  the  various  pleas 
maintained  in  the  petition ;  and,  so  far  as  respected  the 
general  point,  the  heritor  craved  that  it  shouldT  be  found, 
**  that  the  petitioner,  as  a  heritor  of  the  parish,  cannot  be 
'*  decerned  to  build  a  manse  at  an  expense  above  1,000  /. 
"  Scots,  being  the  maximum  allowed  in  the  statute  1663/' 

Upon  advising  the  petition,  the  Court  pronounced  the 
following  interlocutor:  **  The  Lords  having  heard  this  pe- 
tition, and  parties  procurators  thereon,  they  find  the 
offices  are  to  be  built  with  stone  and  clay,  and  harled 
(plastered)  with  lime;  and,  trtVA  that  variation,  adhere 
to  their  former  interlocutor  as  to  the  other  points,  and  re- 
''  fuse  the  desire  of  the  petition.'' 

The  effect  of  this  judgment  was,  to  allow  a  sum  of  about 
€,000/.  Scots  for  building  the  manse,  &c. 
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court  of  session. 
Robert  Angus,  JamesTod,  Wil-^ 

I.IAM  CUBRIE,  JaHES  BaRCLAY,  | 

sen.,    James    Bakclat.    i^^-A  jf^ellan/s 
John  Allan,  John  Flehiho,  /    "^ 

Henry  Arnott,  Robert  Wal-I 
KER,  and  William  Stewart.  J 

Duncan  Montgomerie>  DavidI 
WisharTiJohnMontgomerie,  [  Re^ondents. 
and  John  Gulland.  J 

In  a  summary  complaint  under  the  act  of  l6  Geo.  II, 
c.  ti,  8.  34,  respecting  a  wrong  alleged  to  have  beoi 
done  upon  the  election  of  magistrates  and  councdlon 
of  a  Scotch  burgh,  by  the  express  provifiions  of  the 
act  it  is  necessary  that  all  the  magistrates  and  council- 
lors, should  be  parties  in  the  proceeding  below,  and,  as 
Appellants  or  as  Beapondents,  upon  azipeal  to  the  House 
of  Lords ;  as,  upon  a  similar  proceeding  before  the  act, 
by  action  of  declaratur,  all  persons  interested  most  be 
parties.  Where  the  whole  body  are  not  before  tbe 
House  no  judgment  can  be  given.  Cases  which  hare 
been  decided  contrary  to  this  doctrine  Isemb.)  aie  of 


ON  APPEALS  AND  WRITS  OF  ERROR  . 

In  the  case  of  a  party,  not  a  magistrate  or  councillor,  but 
having  a  vote,  where  the  election  is  for  life,  and  the 
party  nas  demitted  his  office,  being  struck  of  the  Roll, 
{semb.)  there  is  no  authority  under  the  act  to  summon, 
and  a  fortiori  no  authority  to  hear  and  decide  the  case 
on  summary  application. 

Whether  this  provision  of  the  act  is  not  confined  to  sum- 
mary complaints  under  the  act,  and  whether  there  is 
authority  to  extend  the  provisions  to  actions  of  declara* 
tur  not  under  the  act. — Quare. 

Upon  a  summary  complaint  under  the  16  Geo.  II,  c.  11, 
s.  24,  the  Court  of  Session  have  no  power  to  award 
costs  in  part,  the  act  directing  that  they  shall  allow  tp 
the  party  who  prevails yii//  costs  of  suit. 
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According  to  the  set  or  constitution  of  the       1821. 
burgh  of  Inverkeithing  the  council  consists  of  fifteen 


AKOUS 


persons  at  least,  viz.  the  provost,  two  bailies,  the         *• 

J  /•  -n  1      .  1  MONTGOMERY, 

dean   01  guild,   and  treasurer,    and   ten  or  more 
inhabitant  burgesses. 

The  number  of  the  ordinary  councillors  is  indefi- 
nite, they  must  be  at  least  ten.  There  is  no  annual 
election  of  councillors,  as  in  most  burghs ;  when  those 
of  the  old  council,  who  are  desirous  to  resign  have  de- 
mitted their  offices,  the  magistrates  and  old  council 
choose  new  councillors  in  the  room  of  those  who  have 
resigned. 

The  set  further  provides,  with  regard  to  the  elec- 
tion of  magistrates  and  office-bearers  on  the  29th 
September  yearly,  in  the  following  terms  :  "  First, 
**  they  elect  the  provost,  then  leets  five  of  the  coun- 
**  cil,  and  chooses  two  out  of  them  for  the  ensuing 
**  year ;  next  leets  three,  and  chooses  the  dean  of 
*^  guild  J  and  last  two,  and  chooses  the  treasurer/' 

H  2 
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i8a'-  It  has  been  the  practice  of  the  burg^  to  follow  the 

order  here  prescribed. 
»■  According  to  ciutom  of  the  bui|[h,  although  there 

iMMToowEir.  jj^  \ieeji  no  re-election  of  councillors,  those  who 
are  duly  qualified  continue  in  office  during  life. 

At  a  meeting  of  the  council  on  the  2gth  Sept.  l  Sll, 
the  minutes  bear,  that  the  following  persons  were  pre- 
sent, viz.  General  A.  Campbell,  provost ;  W.  Turn- 
bull  and  Alex.  Montgomery,  bailies ;  J.  Todd,  detn 
of  guild;  Malcolm  Brown,  treasurer;  Duncan  Mont- 
gomery, W.  Currie,  J.  Henderson,  J.  Adamson,  Hagh 
Dawson,  Will.  Fulton,  W.  Lillie,  D.  Wishart,  W. 
Ridley,  Andrew  Kirk,  J.  Barclaysen.,  J.  Barclay  jun., 
R.  AnguB,  W.  Bouthrou,  J.  Gulland;  and  jdeacons 
J.  Dove,  D.  Wishart,  G.  Grindlay,  and  R.  Gowie. 

At  this  meeting,  after  the  ordinary  forms  of 
procedure  were  gone  through,  the  council  i««- 
ceeded  to  the  election  of  magistrates  for  the  enniing 
year ;  and,  by  a  majority  of  twenty  to  four,  re-elected 
Mr.  Alexander  Montgomery  second  bailie. 

The  following  persons  were  also  allowed  to  remain 
upon  the  roll  of  councillors :— Duncan  Montgomery, 
John  Gulland,    William  Fulton,    David  Wishart, 
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^  upon  the  roll  of  councillors  of  that  burgh  upon  the.  i8ai^ 
'*  29th  of  September  last,  or  to  sit,  act,  or  vote  in  ^jjous 
^*  that  capacity,  and  ought  to  be  struck  out  of  the        ^* 

•*  list    of   councillors. Secundo^    That   Duncan 

Montgomery  was  also  disqualified  from  acting  as 
a  councillor  of  the  burgh,  or  continuing  on  the 
*'  roll  of  councillors,  and  that  he  ought  to  be  struck 
"  off  the  same.— Terfto,  That  John  GuUand,  Wil- 
**  Ham  Fulton,  and  David  Wishart,  were  disqualified 
from  being  councillors  of  the  burgh,  and  that  they 
had  no  right  to  sit,  act,  or  vote  upon  the  29th  of 
September  last,  and  ought  to  be  struck  off  the  roll 
**  of  councillors. — Quarto^  To  find  that   Captain 
John  Montgomery,  a  pretended  councillor,  is  not 
qualified  to  sit,  act,  or  vote  in  that  capacity,  and 
that  he  ought  to  be  struck  off  the  roll  of  councillors 
of  the  burgh. — QuintOy  That  John  Muckersiev 
a  pretended  councillor,  is  not  qualified  to  sit,  act, 
or  vote  in  that  capacity,  and  that  he  ought  to 
be  struck  off  the  roll  of  councillors  of  the  burgh.. 
— And  lastly^  To  find  the  complainers  entitled  to 
full  costs  of  suit  i  and  find,  decern,  and  declare 
**  accordingly/* 

This  petition  was  founded  on  the  16  Geo.  2,  c.  11^. 
8.  24,  which  provides,  "That  it  shall  and  may  be 
^*  lawful  to  and  for  any  constituent  member,  at  any 
meeting  for  election  of  magistrates  or  councillors^ 
or  of  any  meetings  previous  to  that  for  the  election 
of  magistrates  and  councillors  respectively,  who^ 
shall  apprehend  any  wrong  to- have  been  done  by 
the  majority  of  such  meeting,  to  apply  to  the  Court 
of  Session  by  a  summary  complaint,  for  rectifying 
such  abuse ;  or  for  making  void  the  whole  ekctioii 
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"  made  by  the  majotity ;  or  for  declaring  and 
"  ascertaining  the  election  made  by  the  minority, 
"  so  as  such  complaint  be  present^  to  the  Court 
'  **  of  Session  within  two  calendar  months  after 
"  the  annual  election  of  the  magistrates  and  conn- 
"  cillors ;  and  the  Court  shall  thereupon  grant 
"  a  warrant  for  summoning  the  ma^trates  and  coun- 
"  cillors  elected  by  the  majority,  upon  thirty  dayi 
"  notice,  and  shall  hear  and  determine  the  com- 
"  plaint  summarily,  without  abiding  the  course  of 
"  any  roll ;  and  shall  allow  to  the  party  who  shall 
"  prevail  their  full  costs  of  suit." 

Answers  were  given  in  to  this  petition  and  com- 
plaint on  the  part  of  Gen.  A.  Campbell,  provost; 
W.  Tumbull,  and  A.  Montgomery,  bailies ;  And. 
Kirk,  dean  of  guild ;  and  Malcolm  Brown,  treasurer; 
D.  Montogmery,  W.  Bouthron,  W.  Fulton,  J.  Hen- 
derson, J. Adamson,  D.Wishart,  W.Lillie,  J.  Mont- 
gomery, J.  Muckersie,  H.  Dawson,  J.  Gulland,  and 
Major-Generai  D.  Ballingall,  councillors ;  and  J. 
Dove,  deacon  of  the  incorporation  of  bakers ;  and  G. 
Grindlay,  deacon  of  the  incorporation  of  weavers ; 
all  of  the  said  burgh,  at  Michaelmas  1S12; — and* 


V. 
MONTGOMERY* 
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To  this  condescendence  answers  were  given  in  for  .     '^^'' 
tbe  respondents,  and  the  other  parties  then  defenders.      angus 

A  proof  was  allowed  to  the  parties ;  and  after  some 
further  procedure,  pending  which  A.  Montgomery, 
one  of  the  original  defenders,  died ;  and  General 
Campbell  petitioned  the  Court  to  allow  his  name  to 
be  withdrawn  from  the  list  of  Respondents  to  the 
complaint,  on  the  ground  of  his  having,  on  the  1 7th 
December  i8i4f  addressed  a  letter  to  the  provost, 
magistrates  and  council  of  the  burgh  of  Inverkeithing, 
in  which  he  resigned  then,  and  for  ever,  any  right 
he  might  have  to  the  office  of  councillor  in  the  said 
burgh :  the  proof  was  repoited. 

Having  heard  counsel  on  the  import  of  the  evi^ 
dence,  the  Court  ordered  memorials ;  on  considering^ 
'which,  they  pronounced  the  following  interlocutor : 
The  Lords  having  advised  the  petition  and  com^ 
plaint  of  R.  Angus,  J.  Todd,  and  others,  with  the- 
'*  answers  thereto,  replies  and  duplies,  depositions  of 
**  witnesses  adduced,  and  writs  produced,  and  memo-^ 
**  rials  for  both  parties ;  they  find  that  the  said  com- 
'^  plaint  is  competent  against  such  of  the  Respondents 
•*  as  were  continued  on  the  roll  of  councillors  of  the 
burgh  of  Inverkeithing  at  Michaelmas  1 8t  2,  in  so 
far  as  they,  or  any  of  them,  were  by  law  disqua- 
lified  from  being  so  continued  :  Find,  that  by  the 
set  and  constitution  of  the  said  burgh,  the  coun- 
cillors thereof  must  be  inhabitant  burgesses,  and, 
therefore,  sustain  the  objections  of  non-inhabitancy 
**  made  by  the  complainers  againSt  the  continuance 
**  of  the  following  persons  on  the  said  roll  at  Mar- 
•'  tinmas  1812,  viz.  J.  Muckersie^  J.  Gulland,  D. 
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"«'■    .  *'  Wisbart,  W.  Fulton,  and  Capt  J.  Montgomery: 
AHGui      *'  Find,  that  the  said  persons,  and  each  of  them, 

*  were  disqualified  from  being  so  conUnued,  or  from 

*  acting  as  councillors  of  the  said  buigh,  and  grant 

*  warrant  to,  and  ordain  the  clerk  of  the  said  bui^h 
"  to  expunge  their  names  from  the  said  roll,  and 
*'  decern  accordingly.  Repel  the  whole  ol»|ection> 
"  to  the  continnance  of  D.  Montgomery  and  Atex. 
"  Mon^mery  on  the  swd  roll  of  councillors  at 
"  Michaelmas  1812;  and  also  repel  the  whole  ol^ec- 
*'  tions  to  the  election  of  Alexander  Montgomery 
"  as  a  bulie'of  the  burgh  at  Michaelmas  1812; 
"  and  assoilzie  them,  and  each  of  them,  from  the 
"  conclusions  of  the  said  complaint,  and  decern ; 
"  but  find  none  of  the  parties  on  either  side  entitled 
"  to  expenses  of  process." 

Against  this  interlocutor  the  Appellants  presented 
8  petition,  praying  the  Court  "  to  alter  the  interior 
*'  cutor  complained  of,  so  ^  as  regards  Duncan 
"  and  Alex.  Montgomery  ;  and  to  decern  in  terms 
"  of  the  petitioners  complaint,  and  to  find  than 
"  entitled  to  expenses." 

This  petition  was  refused. 


ON  APPEALS  AND  WRITS  OF  ERROR.  105 

**  The  Lords  having  resumed  consideration  of  this  isai^ 
**  petition,  with  the  additional  petition^  answers  ^^^^^^ 
**  thereto,  and  whole  cause,  they  alter  the  interlo-         *• 

....  T    /»      ,       1  1    •        MONTGOMERY. 

*'  cutor  reclaimed  against,  and  find  the  complaint 
^*  incompetent,  in  as  far  as  the  same  concludes 
"  against  Capt.  J.  Montgomery,  D.  Wishart,  and  J. 
'^  Gulland,  in  respect  there  was  no  special  objection 
'^  stated  against  them  at  the  Michaelmas  election 
**  1812,  no  vote  put  upon  such  special  objection,  and 
**  consequently  no  wrong  done  by  the  magistrates  at 
**  that  election :  therefore  dismiss  the  said  complaint, 
'^  assoilzie  the  said  Capt.  J.  Montgomery,  D.  Wishart, 
**  and  J.  Gulland,  from  the  conclusions  of  the  said 
**  complaint,  and  decern :  Find  the  complainers  liable 
in  expenses,  in  as  far  as  respecfas  those  incurred 
in  discussing  the  point  of  competency ;  allow  an 
accompt  to  be  given  in,  and  remit  to  the  auditor 
to  tax  the  same  upon  the  principle  above  expressed, 
and  to  report.*' 
A  petition  against  this  interlocutor  on  the  part  of 
the  Appellants  was  refused ;  and  the  appeal  was 
presented  from  these  interlocutors. 

For  the  Appellants : — 
The  Respondents  having  in  th6  pleadings  below  5  Feb.  i8«i. 
joined  issue  on  the  question  of  residence,  have  thereby 
waived  the  objection  to  the  competency.     It  is  not 
an  objection  which  nullifies  the  proceedings,  or  which 
the  Court  is  bound  to  notice.   The  defenders  having 
proceeded  on  the  question  of  residence,  it  must  be' 
taken  for  granted  that  the  special  objection,  if  neces- 
sary,  was  taken  at  the  election.    As  to  the  argument 
upon  which  the  judgment  below  proceeds,   it  is 
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'831.  a  fallacy.  It  has  been  decided  •  that  persona  not 
AKoui  present  at  the  election  may  complain  of  wrongs  done 
^*  by  those  who  were  present.  If  soi  a  specific  objection 
to  be  made  at  the  election  cannot  be  necessary.  Id 
many  coses  t  persons  present,  and  not  objecting,  aad 
even  concurring  in  the  proceedings  at  an  election, 
have  afterwards  raised  a  complaint  under  the  statute 
without  objection.  As  to  the  argument  that  no 
wrong  was  done  at  that  election,  because  the  parties 
had  been  elected  for  life  at  former  elections,  the 
re-election  or  continuance  of  those  persons  as  coun- 
cillors is  a  wrong  within  the  statutes,  and  the  conti- 
nuance is  equivaieut  to  a  new  election.  If  obj^ctiM 
were  necessary,  the  general  protest  made  against  illegal 
votes  was  sufficient.  There  was  in  fact  an  election 
of  magistrates,  and  Wishart  and  Gulland,  two  of  the 
persons  against  whom  the  complaint  is  made,  did 
vote.  The  fallacy  seems  to  have  grown  out  of  the 
misapplication  of  the  statutory  enactments  in  the 
case  of  freeholders  of  a  county:|;.  But  as  to  them, 
the  statute  has  not  said  generally  if  any  zorong 
be  done  it  shall  be  competent  to  complain.  The 
statute    refers  to  the  four  cases  of   a  clium   re- 
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in  each  of  these  cases.  But  there  is  no  such  provi-  i8ai. 
sion  in  the  case  of  burgh  elections*.  In  one  t  case 
as  to  a  freeholder,  where  he  had  altered  his  status  ^- 
by  parting  with  his  freehold  qualification,  the 
complaint  against  the  continuance  of  a  person  on 
the  roll  was  found  competent,  although  no  special 
objection  had  been  made  at  the  meeting  t. 

For  the  Respondents. — The  conclusion  of  the 
petition  and  complaint,  so  far  as  it  complains  of.  the 
continuance  of  Alexander  Montgomery  and  the  other 
persons  mentioned  on  the  roll  as  councillors,  and 
prays  that  they  may  be  struck  off  the  roll,  is  incom- 
petent. 

This  is  a  summary  proceeding  under  the  statute 
not  according  to  the  ordinary  course  of  the  Court. 

♦  16  Geo.  II,  c.  11,  8.  22  &  seq. 

t  Dempster  v.  Lt^all,  March  3,  1791.     Diet.  8868. 

X  Whether  aetual  residence  is  essential,  and  whether  coun- 
cillors elected  for  life  were  removable  upon  ceasing  to  reside, 
were  questions  not  much  discussed  upon  the  hearing  of  the 
appeal,  which  was  decided  upon  a  preliminary  question  of 
form.  On  the  heads  of  annual  election  and  residence,  see  the 
following  authorities  pro: — 

Leges  Burgorum,  c.77;  stat.  1469,  c.  30;  stat.  1487,  c.  108  ; 
Wight,  pp.  333.  344;  Bankton,  v.  2,  b.  4,  tit.  19,  par.  8; 
case  of  the  Mayor  of  Inverkeithing,  Elchies  Decis.  Burgh 
Royal,  No.  22;  Falconer,  vol.  1,  p.  60;  Holburnv.  Haldane^ 
D.  P,  July  11,  1761 ;  Kames,  Dec.  voce  Citation;  Dalrymple 
▼.  Stoddartf  7th  Aug.  1778.  Laynb  v.  Highy  citing  Millar  v. 
Nicholson^  29  July  1789;  Cochrane  v.  Henderson,  6th  Feb. 
1807. 

Con:— The  case  of  Dumfries,  diet  of  Dec.  v.  Burgh  Royal, 
p.  1840.  That  necessity  of  residence  applies  only  to  office- 
bearers! not  to  councillors ;  Anderson,  17  Feb.  1749;  Dunbar, 
7  Jan.  1757;  Id.  p.  1842;  Munro  y.  Forbes,  10  July  1784; 
D.  P.  3  May  1 785 ;  and  the  Records  of  the  Borough, 
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iflai.  The  proceeding  intended  by  the  Legislature  is  not 

one  for  determining  a  question  of  right.     In  such 

V.         8  case  the  party  must  be  lefl  to  his  remedy  by  the 

''common  course  of  the  law,  viz.  to  his  action  of 

declarator  *. 

The  complaint  admits  that  the  parties  wen 
on  the  roll  of  councillors  previous  to  the  electitxi 
complained  of;  and  it  admits,  that  by  the  set  or 
custom  of  the  but^h  the  councillors  cotiHnue 
during  lifef  without  re-election.  But  it  affirms, 
that  if  they  cease  to  be  inhabitants  it  is  competent 
to  object  to  them,  and  to  apply  to  the  Court  to  have 
them  struck  off;  and  it  concludes  accordingly,  by 
pTa3dng  the  Court,  upon  the  merits  of  the  case,  to 
Jind  and  declare  as  in  a  declaratory  action. 

A  meetiDg  which  adopts  a  practice  sanctioned  by 
long  usage  have  not  committed  a  wrong  for  which 
an  immediate  remedy  is  necessary,  and  which,  if  they 
attempt  to  defend,  they  must  be  vi  statuti  liable  in 
costs.  The  whole  frame  of  the  statute  shows  that 
it  had  in  contemplation  those  acts  of  injustice,  or  of 
culpable  mistake,  which  were  plain,  and  which 
tended  to  produce  immediate  injury  to  the  individual 
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For  the  Appellants,  The  Attorney -General^  and       iSai. 
Mr,  fV.  Adam. 


For  the  Respondents,    Mr.  C.   Warren^    and 
Mr.  X  P.  Grant. 

[In  the  course  of  the  argument  the  following 
observations  were  made  by  the  Lord  Chancellor  and 
Lord  Redesdale.] 

The  discretion  which  the  Court  below  has  exer- 
cised on  the  subject  of  costs  is  not  given  by  the  act  •, 
which  provides  that  full  costs  of  suit  shall  be  given. 

The  7th  Geo.  II,  c.  1 6,  s.  7,  does  not  name  and 
limit  the  parties  to  be  summoned  on  the  complaint 
given  by  that  act.  But  the  16th  Geo.  II,  c.  11 ,  s.  24, 
requires  that  the  magistrates  and  councillors  elected 
by  the  majority  should  be  summoned  upon  a  warrant 
issued  by  the  Court.  It  requires,  therefore,  expressly, 
that  all  of  them  should  be  parties.  How  the  decisions 
are  to  be  reconciled  with  the  provisions  of  the  act  it  is 
difficult  to  see.  Suppose  a  man  had  been  struck  off 
the  roll  who  had  a  vote,  not  being  a  magistrate  or 
councillor,  how  could  he  be  summoned  under  the 
act?  Or  where  the  election  is  for  life,  and  the 
party  has  demitted  his  office,  if  he  is  struck  off  the 
roll,  it  may  be  doubted,  notwithstanding  the  deci- 
sions, whether  the  Court  has  jurisdiction  to  summon 
the  party,  much  less  to  hear  and  decide  the  case. 
In  these  acts  giving  summary  jurisdiction,  the  power 
must  not  be  extended  beyond  the  cases  for  which 
express  provision  is  made.  Where  are  the  words  of 
the  act  which  give  jurisdiction  to  strike  off  the  Roll? 

16th  Geo.  II. 
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.  „  '^"'  .  especially  if  the  disqualification  of  non^infaabitaiicy 
AKovs  may  be  purged  by  subsequent  resideDce.  Xhat  is 
KOMTooMEur  ■  ^^  important  question.  The  1 6th  Geo.  II.  being 
an  act  to  explain  and  amend  the  7th  Geo.  II,  they 
may  be  considered  in  many  respects  as  one  act.  In 
the  proceeding  by  action  of  declai'atur  before  the  act 
all  persons  interested  were  made  parties.  But  as  tlie 
act  directs  who  are  to  be  parties,  that  direction  is 
conclusive.  It  has  been  argued  that  the  proceedings 
being  penal  in  their  nature,  cease  as  to  Alexander 
Montgomery  by  his  death.  But  it  may  be  doubtful, 
under  the  requisition  of  the  statute,  whether  it  is  not 
necessary  to  revive  against  the  representatives  in  case 
of  death ;  although  in  a  case  where  no  costs  are  given  it 
might  be  difficult  to  assign  any  cause  for  the  revivw. 
According  to  the  act,  in  these  cases  of  summary 
complaint,  the  proceeding  must  be  commenced  two 
months  after  the  election.  How  can  that  provision 
be  applied  to  the  case  of  an  election  which  took  place 
twenty  years  before  ?  The  act  speaks  of  a  wrong 
done  by  the  majority.  In  this  case,  so  far  as  con- 
cerns the  act  of  continuing  the  councillors  on  the 
Roll,  it  must  be  considered  unanimous ;  for  it  does 
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is  generally  an  accurate  writer,  it  does  not  appear  that      1 8ai . 
in  the  House  of  Lords  there  was  any  question  or  '       '       * 
decision  as  to  the  limitation  of  two  months  on  such         v. 
actions.     It  was  an  action  of  reduction  at  common 
law.     The  decision  is  in  general  terms,  no  special 
ground  being  stated. 

In  this  case  many  of  the  councillors  are  not  par- 
ties to  the  appeal.  If  they  had  been  made  parties, 
and  the  petition  had  prayed  that  they  might'answer, 
judgment  would  have  been  given  against  them  by 
default  if  they  had  not  appeared  upon  the  usual 
summons.  We  can  do  nothing  against  them*  in 
their  absence,  if  you  have  not,  by  your  proceeding 
in  the  appeal,  given  them  the  opportunity  of  appear- 
ing. We  can  only  give  judgment  against  those  who 
are  before  the  House  individually,  or  against  the 
whole  body  who  are  not  before  the  House. 

The  Lord  Chancellor: — I  have  looked  anxiously  aSFeb.iSai. 
into  the  statute  and  the  authorities,  and  consider- 
ing the  circumstances  of  this  case,  I  can  only  advise 
the  House  to  affirm  the  judgment^  taking  care  dis- 
tinctly to  express  in  the  terms  of  the  order,  the 
grounds  on  which  it  is  made. 


2  March  1821. 

The  Lords  find,  that  in  the  circutnstances  of  this  case 
an  application  by  summary  complaint  to  the  Court  of 
Session  of  Scotland  could  not  be  sustained^  with  respect 
to  the  Respondents,  now  before  this  House.  It  is  there- 
fore ordered  and  adjudged,  that  the  appeal  be  dismissed, 
and  the  interlocutors  complained  of,  so  far  as  they  relate 
to  the  Respondents  now  before  this  House,  be  affirmed. 
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IRELAND. 

COUBT    OF    CHANCERY. 

Jane  Higgins JppeUant; 

Laurence  Earl  of  Rosse     .    -    -    Respondent- 

By  a  deed  executed  in  1 708  hmdi  were  vested  in  A.  for  life, 
remainder  to  B.  for  life,  remainder  to  the  issue  of  B.  in 
tail,  remainder  to  the  heirs  male  of  A^  remainder  to  the 
right  heirs  of  A.  with  power  to  A.  and  B.  successiTdj 
"  to  grant  leases  for  lives  of  any  part  of  the  lauds  to  set- 
"  tiement,  renewable  for  ever,  without  fine  to  be  taLm 
"  for  any  such^rsi  lease ;  such  lease  not  to  be  of  mon 
"  lands  than  six  plantation  acres,  at  the  best  rent,  with 
"  covenants  to  be  in  such  leases  for  building,  &c." 

In  1726^.  grants  toP.(underwhom  the  Appelant  claims) 
three  leases,  the  two  first  being  of  houses  and  gardens, 
togetherwitii  six  plantation  acres  to  each;  the  third  leaie 
bemgofahouse,  garden,  and  three  acres;  and  all  three 
leases  being  for  three  lives,  with  a  covenant  for  renewal 
on  application  within  six  months  after  the  failure  of  each 
Ufe,  on  paying  4 1.,  and  in  case  of  neglect  to  foifeit 
the  right  of  renewal. 

In  1730  a  new  settlement  is  made,  by  which  the  lands 
are  limited  to  A.  for  life,  remainder  to  C-  the  son  of  .B. 
(deceased)  for  life,  remainder  to  the  issue  of  C.  le- 
munder  to  several  brothers  of  C.  for  life,  in  s 
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By  articles  in  1 754,  and  an  act  of  parliament  in  1 758,  the        1821. 
lands  were  limited  to  C.  for  life,  remainder  to  W.  for  life,  **        v— - 
remainder  to  the  issue  of  W. in  tail,  remainder  to  the  right      " iooin% 
heirs  of  C.    The  act  of  parliament  in  pursuance  of  tlie 
articles  vested  a  power  in  C.  and  W.  severally  in  suc- 
cession, to  grant  leases  for  three  lives  renewable  for 
ever,  of  any  plot  for  a  house  and  garden  in,  8cc.,  and 
any  quantity  of  land  not  exceeding  ten  acres. 

In  1 779,  by  deed  and  recovery,  the  lands  were  limited,  in 
default  of  appointment,  to  W.  for  life,  remainder  to  L. 
(the  R^ondent  in  the  appeal)  in  fee. 

In  1 786,  W.  the  tenant  for  life  named  in  the  preceding 
settlement,  renewed  all  the  leases  by  deeds  purporting 
to  be  executed  in  pursuance  of  the  covenant  for  renewal, 
reciting  the  original  leases  of  1726;  and  that  the  leases 
had  been  frequently  renewed ;  and  containing  covenants 
for  renewal  as  in  the  original  leases. 

Further  renewals  to  the  same  effect,  and  in  the  same  form, 
were  executed  by  W.  in  1790. 

W,  died  in  1791,  when  the  fee  vested  in  the  Respondent. 
It  did  not  appear,  by  direct  proof,  or  otherwise,  than 
by  the  recitals  in  the  deeds  df  1786,  that  any  renewal 
had  been  made  between  1735  and  1786.  The  rents 
reserved  upon  the  leases  were  from  time  to  time,  and 
up  to  1807,  paid  to  and  received  by  the  owners  of  the 
lands  for  the  time  being,  including  the  Respondent.  In 
1807  two  of  the  cestuy  que  vies  being  dead,  application 
was  made  to  the  Respondent  for  renewal,  and  u{)on 
refusal  a  bill  was  filed  m  Chancery  to  compel  a  specific 

?Brformance  of  the  covenant  to  grant  renewals.  The 
he  Bill  was  dismissed  without  costs,  and  on  appeal 
the  iudgment  was  affirmed,  on  the  ground  (sem6.)  that 
the  leases  were  not  warranted  by  the  power. 
Where  a  lease  not  warranted  by  a  power  is  gmnted  by  a 
tenant  for  life,  containing  a  covenant  for  perpetual  re- 
newal, the  reversioner,  by  accepting  for  many  years  after 
he  comes  into  possession  the  rent  reserved  upon  the 
lease,  does  not  confirm  it  so  far  as  to  make  the  covenant 
for  renewal  binding  upon  him. 


JdY  marriage  settlement  bearing  date  the  I5tli  of 
:.  1 708,  and  made  between  Sir  W.  Parsons  and 

VOL.  III.  I 


CASES  IK  THE  HOUSE  OF  LORDS 
William  his  son,  and  M.  Parsons,  of  the  first  part; 
and  certain  trustees  of  the  second,  third,  and  fourdi 
parts;  the  manor,  &c. of  Parsonstown were  conveyed 
to  the  trustees  of  the  second  part,  and  their  beirs,  to 
the  use  of  Sir  W.for  life\  rem.  to  trustees  to  pre- 
serve, ftc. ;  rem.  to  WtU,  Parsomjor  life ;  remainder 
to  preserve,  &c. ;  rem.  to  the  issue  of  that  or  aof 
future  raarri^e  of  Will,  in  t^  male;  rem.  to  the  hein 
male  of  Sir  W.  with  remainder  to  his  right  heirs. 

The  deed  contained  a  general  leasing  power  to 
Sir  W.,  and  to  WiU.  Parsons  to  lease,  &c.,  for  iny 
term  not  exceeding  twenty-one  years,  or  three  Ures. 

There  was  also  a  power  to  Sir  W.  Parsons  dur- 
ing his  life,  and  after  his  death  for  Will.  Panoni; 
during  his  life,  to  make  leases  for  lives  renenaUe 
for  ever,  without  fine,  present,  or  income  to  be 
taken  for  any  suckjirsi  lease  of  any  part  of  Parsons- 
town,  and  the  other  lands  contiguous  thereto,  (the 
mansion-house,  &c.  excepted,)  such  lease  not  to 
contain  or  be  of  or  for  more  lands  than  six  planta- 
tion acres,  at  the  best  improved  rent,  with  covenants 
to  be  in  such  lease  or  leases  ^r  building  and  -im- 
provements, and  the  fine  to  be  taken  for  such  lease 
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situate  in  Parsonstown,  togetherwith  six  acres  of  land,  1821. 
plantation  measure,,  to  hold  all  and  singular  the 
said  demised  premises,  with  the  appurtenances,  to  v. 
N.  Pritchett,  his  heirs  and  assigns,  for  the  lives  of 
the  three  persons  therein  named,  and  the  survivors 
of  them,  and  during  the  life  and  lives  of  such  other 
person  and  persons  as  should  for  ever  be  added 
during  the  demise,  at  the  yearly  rent  of  8  /•  sterling, 
with  clauses  of  distress  and  re-entry  in  case  of  non- 
payment. 

The  lease  contained  a  covenant  by  Sir  William. 
Fbrsons  for  perpetual  renewal,  by  adding  new  live3, 
on  payment  of  a  small  fine,  such  life  to  be  rpnew^d 
within  six  months  after  the  falling  of  each  life. 

By  another  lease,  bearing  the  same  date,  and  made 
between  the  same  parties.  Sir  William  Parsons  granted 
and  demised  to  Nicholas  Pritchett  the  house  and  gar-, 
den  wherein  R.  Gillespie  of  Parsonstown,  sadler, 
dwelt,  together  with  six  acres  of  land,  plantation 
meastre^  in  Lough  Guir,  then  or  late  in  possession 
of  Philip  Langton,  To  hold  for  the  three  lives  men- 
tioned in  the  first  lease,  at  the  yearly  rent  of  4/. 
This  lease  contained  a  covenant  of  renewal,  upon 
payment  of  2  /.  as  renewal  fine,  and  clauses  similar 

to  those  ia  the  first  lease* 

« 

By  a  third  lease,  bearing  the  same  date,  and  made 
between  the  same  parties.  Sir  William  Parsons 
granted  and  demised  to  Nicholas  Pritchett  the  house 
and  garden  in  the  Race  Lane,  near  the  town  of 
Parsonstown,  t<^ther  with  three  acres  of  land, 
plantation,  measure,  adjoining  to  the  said  house  and 
ga^n,  in .  possession  of  Philip  Langton,  To  hold 
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for  the  same  three  lives  as  mentioned  Jn  the  first 
and  second  leases,  at  the  yearly  rent  of  2  /.  sterling. 
Tliis  lease  contained  the  covenant  for  renewal,  and 
clauses  similar  to  those  in  the  two  former  leases. 
These  leases  do  not  appear  to  have  been  registered. 

By  3  deed  of  settlement,  bearing  date  the  4th  of 
September  1 730,  made  between  Sir  William  Parseni 
and  Laurence  Parsons,  his  grandson  and  heir-appa- 
rent, of  tlie  first  part ;  certain  trustees  of  the  second, 
third  and  fourth  parts ;  and  William  Sprigge,  and 
Mary  Sprigge,  his  eldest  daughter,  of  the  fifth  pait, 
reciting  certain  articles  of  the  23d  and  24th  .^uil 
1683,  and  the  settlement  of  15th  October  1708, 
and  also  reciting  that  a  marriage  was  thea  shortly 
to  be  solemnized  between  Laurence  Parsons  and 
Mary  Sprigge,  Sir  William  and  Laurence  Pararau 
granted  and  conveyed  the  manor  of  Parsonstown, 
&c.  to  the  trustees  of  the  second  part,  and  thdr 
heirs,  upon  trust,  as  to  part  of  the  lands  to  the  use 
of  Laurence  for  life,  and  as  to  the  remainder  (sub- 
ject to  a  jointure)  to  the  use  of  Sir  William  fw 
life  ;  remainder  to  Laurence  Parsons  for  life  ;  re- 
mainder to  trustees  to  preserve,  &c. ;  remainder  to  the 
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This  settlement  also  contained  a  general  and 
a  special  leasing  power  in  the  words  following : — 

"  That  it  shall  and  may  be  lawful  to  and  for  the  "'V 
•*  ^id  Sir  William  Parsons  to  make  leases  for  three 
**  lives,  with  renewals  for  ever,  of  any  house  and  gar- 
**  den  in  Parsonstown,  with  ten  acres  of  land,  planta- 
''  tion  measure,  and  no  more,  to  be  held  therewith, 
•*  lying  within  one  mile  of  the  said  town,  at  the  best 
improved  rent  that  can  be  had  for  the  same  at  the 
time  of  setting,  reserving  half  a  year's  rent  on 
every  renewal,  and  to  make  leases  of  any  part  of  the 
**  said  lands  of  which  the  said  Sir  William  is  tenant 
"  fiar  life,  for  the  term  of  three  lives,  at  the  best 
improved  rent  that  can  be  had  for  the  same  at  the 
time  of  setting;  provided  always,  that  such  powers 
**  shall  not  extend  to  any  part  of  the  manfiion-house, 
gardens,  orchards  and  demesne  lands  of  Parsons- 
town  :  and  it  is  further  agreed,  that  it  shall  and 
^*  may  be  lawful  to  and  for  the  said  Laurence  Parsons, 
'**  and  for  all  and  every  of  the  brothers  ^f  Laurence, 
*'  to  make  leases  of  all  or  any  part  of  the  said  granted 
*^  and  released  premises,  as  he  or  they  shall  be  or 
•*  come  into  possession,  for  the  term  of  three  lives,  or 
**  thirty- one  years  in  possession,  and  not  in  reversion, 
"  at  the  best  improved  rent,  without  fine  or  income, 
*•  with  renewals  for  ever,  reserving  half  a  year's  rent 
"  OB  each  renewal,  of  any  plot  for  a  house  and  garden 
^*  in  Parsonstown,  and  ten  acres  of  land  to  be  held 
•*  therewith,  the  said  land  lying  within  one  mile  of 
'*  the  town,  (the  mansion-house,  and  tlie  gardens, 
**  orchards  and  demesne  lands  thereof  excepted.)*' 
There  was  issue  of  this  marriage  only  one  son, 
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^  William,  (afterwards  Sir  William,)  the  father  of  the 
Respondent. 

I^  1735  a  renewal  of  the  third  of  the  leases 
granted  by  Sir  W.  Parsons  appears  to  have  been 
made  by  an  mstrument,  in  writing,  annexed  to  diat 
lease,  as  follows : — 

"  Whereas  the  annexed  deed  of  lease,  bearing 
*'  date  the  nth  of  February  1726,  hath  since  the 
"  perfection  thereof,  through  Nicholas  Fritchett, 
"the  original  lessee,  deceased,  and  Walter  Pritchett, 
"  his  son  and  heir,  also  deceased,  come  by  mesne 
~"  assignment  into  the  hands  of  John  Luther,  as  by 
"  an  indorsement  on  the  said  deed  of  lease  may 
"  appear :  And  whereas  tlie  sdd  Walter  Pritchett, 
"  one  of  the  lives  in  the  said  lease  mentioned,  died 
"  on  or  about  the  23d  of  August  last ;  and  the  sud 
"  John  Luther,  pursuant  to  the  clause  for  renewal 
"  in  the  annexed  deed  of  lease  set  forth,'  fasving 
'*  this  day  nominated  the  life  of  William  Jessc^  to 
"  be-added  and  inserted  in  the  place  and  room  of 
"  the  said  William  Pritchett,  deceased :  Now  I, 
"  Sir  William  Parsons,  Bart,   in  consideration  of 
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**  lAither,  ^  the  demised  premises  in  the  town  of       iBai. 
**  Parsonstown,  his  heirs  and  assigns,  and  for  and     Hiconii 
^*  during  the  natural  lives  of  John  Burke  and  John         v. 
^^  Langton,  in  the  next  indenture  named ;  and  for 

and^during  the  natural  life  of  William  Jessop  now 

inserted  in  the  place  and  stead  of  Walter  Pritchett, 
**  deceased,  and  the  survivor  and  survivors  of  them ; 
^'  and  for  and  during  the  natural  lives  of  such  other 
^  person,  as  by  virtue  of  the  clause  and  covenants 
*'  in  the  said  lease  contained,  shall  from  time  to 
*^  time  for  ever  hereafter  be  added  during  the  said 
*^  lease  or  covenants  in  said  lease  mentioned,  subject 
f*  nevertheless  unto  the  clauses  and  covenants  in  the 
^<  annexed  lease  reserved  and  mentioned.  In  wit- 
**ness  whereof,  &c. — 12th  February  1735. — Wil- 
^  liam  Parsons." 

Sir  William  died  in  1 749,  and  between  the  date 
of  this  last  renewal  and  the  settlement  next  stated^ 
it  appears  that  some  fines  had  been  levied  by  Sir 
Laurence. 

In  Hilary  term  1 754,  a  recovery  of  the  estates 
was  suffered  by  Sir  Laurence  Parsons  and  William 
his  son,  and  the  uses  thereof  were,  by  deed  dated 
19th  January  1754,  declared  to  be  to  such  uses 
as  Sir  Laurence  and  William  should  jointly  ap- 
pmnt,  and  in  default  of  appointment  to  Sir  Lau- 
rence for  life ;  remainder  to  the  use  of  William 
and  his  heirs. 

By  articles  dated  2Sth  of  June  1 754,  and  made 
between  Sir  Laurence  Parsons  and  William  Parsons, 
of  the  first  part;  Margaret  Cleare,  mother  and 
^ruardian  of  Mary  Cleare,  and  the  said  Mary  Cleare, 
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i8ai.  of  the  second  part ;  and  certain  trustees  of  the  third 
Bisaivi  *"^  fourth  parts ;  Sir  Laurence  Parsons  coTenanted 
v-  with  Margaret  Cleare,  her  executors,  administraton 
and  assigns,  that  within  twelve  months  ailer  Maiy 
Cleare  should  obtain  her  full  age  of  twenty-one 
years,  and  should  join  William  Parsons,  her  in- 
tended husband,  in  a  fine  or  fines  of  the  real  estates 
therein  mentioned,  to  enure  to  the  uses  and  purposes 
therein  mentioned,  Sir  Laurence  and  William  Par- 
sons should  and  would  levy  one  or  more  fine  or  fines, 
and  suffer  one  or  more  common  recovery  or  recove- 
ries, wherein  all  necessary  parties  should  join ;  and 
by  good  and  sufficient  deed  or  deeds,  conveyance  or 
conveyances,  limit  and  convey  the  manor,  Ac.  of 
Parsonstown,  with  the  several  other  towns  and  lands 
therein  mentioned,  the  estates  of  Sir  Laurence  and 
William  Parsons,  or  one  of  them,  subject  as  therein 
mentioned,  to  the  use  of  Sir  Laurence  Parsons  £ai 
life;  remainder  to  William  Parsons  for  life ;  Femain* 
der  to  trustees  to  preserve  contingent  remainders ; 
remainder  to  the  first  and  other  sons  of  the  marriage 
in  tail  male ;  with  remainder  to  the  right  heirs  of 
Sir  Laurence  Parsons. 
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for  the  best  rent,  &c. ;  and  that  Sir  Laurence  Par- 
sons and  William  Parsons  might  also  make  leases  for 
three  lives,  with  renewals  for  ever,  reserving  half  ^^ 
a  year's  rent  as  a  fine  on  each  renewal  of  any  plot 
for  a  house  and  garden  in  the  town  of  Birr,  (Par- 
sonstown,)  and  of  any  quantity  of  land  not  exceed- 
ing  ten  acres,  English  statute  measure,  to  be  held 
tiberewith,  &c. 

These  articles  were  registered  on  the  2d  July 
1754j  and  carried  into  effect  by  a  private  act  of 
Parliament,  passed  on  the  29th  of  April  1758. 

The  Respondent  is  the  eldest  son  of  this  marriage. 

By  deed,  leading  the  uses  of  a  recovery,  which  was 
suffered  accordingly,  dated  20th  of  October  1779, 
and  made  between  Sir  William  Parsons  and  the 
Respondent,  then  Lawrence  Parsons,  his  eldest 
sou^  Thomas  Dames,  and  Jonathan  Darby,  of  the 
first  part ;  Edward  King  of  the  second  part ;  and 
Robert  Close  of  the  third  part ;  the  manor  and  lands 
were  vested  in  Edward  King,  and  his  heirs  and 
assigns,  as  tenant  of  the  freehold,  for  the  purpose  of 
su&ring  a  recovery,  the  uses  of  which  are  by  the 
deed  declared  to  be  as  follows  : — To  the  use  of  such 
persons,  and  for  such  estates,  as  Sir  William  and 
Laurence  Parsons,  or  the  survivor,  should  in  such 
form  as  therein  specified  declare,  direct,  limit  or 
appoint ;  and  for  default  of  and  until  such  declara- 
tion, direction,  limitation  and  appointment,  to  the 
use  of  Sir  William  Parsons  and  his  assigns,  for  and 
during  the  term  of  his  natural  life,  without  impeach- 
ment of  waste,  and  with  all  such  powers  as  he  now 
has  over  the  ^me,  and  from  and  immediately  after 
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i8n.      his  deceaee»  to  the  use  and  behoof  of  Laurence 
'  Parsons,  his  heirs  and  asugos. 

By  deed  of  renewal,  bearing  date  the  30th  dijr 
of  August  17S6,  made  between  Sir  William  Faranu 
(^  the  one  part,  and  Philip  Langton  of  Uie  odicr 
port ;  reciting  the  original  lease  of  tJie  1 1  Ut  day  of 
February  1726,  made  between  Sir  William  Panoni, 
deceased,  the  grandfather  of  Sir  William,  pii^ 
thereto,  and  Nicholas  Fritchett ;  and  also  recitiii^ 
that  Philip  Langton,  by  mesne  assignments,  or  otbo^ 
wise,  was  then  become  entitled  to  the  benefit  of  tbc 
said  lease  and  covenant  for  the  renewal  therein  con- 
tained; and  that  the  said  lease  had  been  J'requea^ 
renewed;  the  deed  witnessed,  that  Sir  William  Pmv 
sons,  in  pursuance  and  execution  of  the  sud  oorenant 
for  renewal,  did  demise  and  grant  unto  Philip 
Xiangton,  the  house  and  garden  wherein  Ritet 
CKIlespie,  formerly  of  Farsonstown,  sadler.  dmlt, 
t<^ther  with  the  other  houses  thereunto  belon^ng ; 
as  also  six  acres  of  land  in  Lough  Guir,  formerly  ii 
the  possession  of  Philip  Langton,  deceased  y  To  facdd 
the  same,  with  all  the  rights,  members  and  a^mr- 
tenances  whatsoever,  for  the  lives  of  the  three  per- 
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in  tlie  original  leases ;  and  like  renewals  wctc  abo       ^^^ 
teecuted  of  the  two  other  leases.  Hiooms 

Bydeedy  dated  a^d  December  in  the  3^ear  179O1  ^ 
and  made  between  Sir  Wflliam  Parsons  of  the  one 
part,  and  Philip  Langton  of  the*odier  part,  reciting 
the  original  lease  of  11th  of  February  1726  to 
Nicholas  Pritchett,  and  reciting  that  the  same  was 
taken  in  trust  for  Philip  Langton ;  the  said  inden- 
ture witnessed,  that  Sir  William  Parsons,  in  pur- 
suance and  execution  of  the  covenant  of  renewal  in 
the  said  original  lease,  and  in  consideration  of  the 
rent  and  <M)venant  in  tiie  sam^  demised  and  granted 
aU  the  said  lands  and  premises  comprised  in  the  said 
second-menti<med  original  lease  unto  Philip  Lmg^ 
ton,  his  heirs  and  assigns,  for  the  lives  of  the  three 
persons  therein  named,  and  the  lives  and  life  of  all 
nch  other  person  and  persons  as  should  from  time 
to  time  thereafter  be  added  thereto  by  virtue  of  the 
covenant  for  perpetual  renewal  in  the  said  indenture 
of  lease  contained,  subject  to  the  yearly  rent,  re* 
newd  fines,  and  covenants  in  the  original  lease. 

This  deed  of  renewal  contained  a  covenant  for 
perpetual  renewal  by  Sir  William  Pkrsons  to  Philip 
Laagton.  in  the  ordinary  form.  Like  renewals  were 
executed  of  the  two  other  leases.  Sir  W.  Parsons 
died  in  1791,  no  appointment  having  been  made 
under  the  settlement,  whereupon  the  remainder 
in  fee,  for  default  of  appointm^t,  vested  in  the 
Respondent. 

It  did  not  appear  by  any  direct  proof,  or  other^ 
mse,  than  by  the  recital  in  the  deed  of  1 786,  and 
presumptions  from  that  recital,  that  the  leases,  or 
any  of  them,  had  been  renewed  between  the  yewi 
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'gai-       1735  and  1786.     The  rents  reserred  upon  the»e 

■lootBs     several  leases  were  from  time  to  time,  ap  to  the  year 

•■  1 807,  pud  to  and  received   by  the  several  penoni 

successively  becomiDg  entitled  to  and  seised  of  the 

reversirai  in  the  lands,  including  the  Respondent 

After  the  renewals  of  1790,  two  of  the  cestui 
que  vies,  named  in  the  deeds  of  that  date,  had 
died,  but  at  what  particular  time  did  not  a^>ear. 

In  the  Appellant  filed  a  bill  in  the  court  t£ 

Chancery  in  Ireland,  alleging  that  he  had  not  until 
lately  received  intelligence  of  the  death  of  the  ceshd 
que  vies ;  and  stating  the  facts  before  mentiwied, 
prayed  that  the  Respondent  might  be  compeUed 
to  grant  renewals  of  the  leases,  on  payment  of 
the  fines  due,  with  interest,  which  had  been 
already  tendered.  The  Respondent  by  his  answer 
insisted  that  the  grantors  of  the  leases  having 
exceeded  the  power,  the  leases  were  void ;  where- 
upon the  Appellant  Bled  an  amended  bill,  stating 
the  acceptance  of  rent  under  the  leases,  the  pos- 
session of  the  counter-parts  by  all  iJie  succeanve 
owners  of  the  reversion,  no  one  of  whom  had 
objected  to  the  leases  as  violations  of  the  power, 
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1816  the  Appellant,  as  hieir  at  law,  revived  the .      *^^*'   . 
cause  and  brought  this  appeal.  uiogins 

For  the  Appellant : —  «<>••»• 

The  case  of  the  Appellant  is  entitled  to  par- 
ticular favour,  from  an  undisturbed  and  undisputed 
possession  of  eighty  years  under  renewable  leases ; 
a  title  which  has  been  termed,  '^  the  local  law 
"  and  the  old  equity  of  the  kingdom  of  Ireland,*^ 
Mayor  of  Hull  v.  Homer  \ ;  Eldridge  v.  Knott  t ; 
citing  a  case,  where  (it  was  said)  an  act  of  parliament 
was  presumed  ||. 

Sir  Laurence  Parsons,  the  Respondent's  grand- 
father, was  tenant  in  tail  male  under  the  settle- 
ment of  24th  of  April  1683,  on  which,  and  the 
subsequent  settlements,  the  Respondent  rested  his 
defence  to  the  original  and  amended  bill  of  Philip 
Langton,  the  complainant  below :  Sir  Laurence  Far* 
sons  levied  a  fine  of  all  the  property  included  in  the 
leases ;  considering  him  to  be  tenant  for  life,  his  fine 
<^rated  as  a  forfeiture  of  his  life-estate,  and  gave 
him  a  base  fee  until  ousted  by  entry  or  claim  of 
a  person  having  an  adverse  title,  and  there  never  was 
such  person  ;  all  the  subsequent  owners  received  the 
rent  upon  the  leases.    If  Sir  Laurence  executed  any 
leases  of  the  property,  his  fine  necessarily  had  the 
effect  of  confirming  or  establishing  them  ;  if  he  did 
not  execute  any  leases,  but  did  any  act  which,  in  the 
contemplation  of  a  court  of  equity,  amounted  to  an 
agreement  to  confirm  and  establish  the  leases  made 
by  his  ancestors  or  predecessors  in  title,  his  fine 

*  3.  Ridgw.  Pari.  Ca.  405,  406. 
t  Cowper  102.  I  Id.  215. 

2  By  Lord  Mansfield.     Q-ucere. 
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i8ai.      would  confimi  and  eatablish  those  leases  in  equky, 
'       "       '  Now,  Mr.  Langton's  bills  expressly  charge,  and  the 
Bicoiirs     s^^njeijt'sanstrersdonotdeny,  that  Sir  Lam^ue  i 
■<«■>•      renewed  the  subsisting  leases;  the  Respondent*!  ' 
answers  also  state  and  insist  on  Sir  Laurence's  right  | 
to  recrave  the  rents,  and  his  actual  receipt  of  them;   I 
but  he  could  only  have  this  right  in  consequence  (£ 
either  having  executed,  or  having  agreed  to  execute; 
a  renewal ;  which  ever  it  was  it  was  necessarily  estab- 
li^edbytheGue. — Goodnghtv.  Mead  and Shiloon*. 
Sir  William,  the  Respondent's  father,   died  in 
1791.  and  the  Respondent  himself  received   the 
rents  from  that  time  till   1807,    when  the   cora* 
plainant  filed  his  bill,  and  all  that  time   had  the 
counter-parts  of  the  leases  in  his  possession;    this 
amoimts  to  an  acquiescence  in  the  leases,  and  «■ 
agreement  to  confirm  and  establish  them. 

Suppose  that  it  was  competent  to  the  Respond- 
ent, when  his  title  accrued,  to  dispute  the  lease, 
having  sufifered  five  years  to  elapse  the  right  is  gone. 
'    Long  acquiescence  implies  equally  to    he  right  of 
renewal  and  to  the  lease. 

If  such  leases  or  agreements  are  not  to  be  ju- 
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at  a  period  of  about  seventy  years  preceding  the 
filing  of  the  bill  in  the  Court  below. 

None  of  the  Respondent's  objections  to  the  ^* 
leases,  on  the  ground  of  their  not  being  warranted 
hy  the  power  of  leasing  contained  in  the  settle*^ 
ments  of  1708  and  1730,  can  be  supported.  The 
eovenants  for  building,  &c.  ^ply  only  to  a  first 
lease,  and  after  so  great  a  lapse  of  time  it  must 
be  presumed  that  this  is  not  a  first  lease,  but 
a  confirmation  of  some  prior  lease,  which  probably 
conformed  to  the  settlement  Besides,  the  houses 
baying  been  in  fact  built  as  if  the  covenant  had  been 
iBserted,  the  reversioner  is  not  damnified,  and  equity 
will  aid  the  defect  According  to  the  argument  of 
the  Respondent,  no  leases  could  be  made  by  any 
tenant  for  life  where  houses  had  been  actually  built, 
which  is  contrary  to  the  principle  of  the  decision  in 
Shannan  v.  BradstreetJ*  That  the  leases  are,  at  all 
events,  conformable  to  the  power  in  the  deed  of  1 730, 
which  extends  to  a  house  and  garden,  with  ten  acres, 
and  requires  no  covenant  for  building  to  be  inserted. 
There  have  been  grants  under  that  power,  and  even 
where  two  powers  exist,  and  one  is  recited  in  exer* 
ciaing  the  power }  if  the  act  is  void  under  that  power, 
*it  may  be  held  good  under  the  power  not  recited. 
This,  in  effect  and  principle,  was  decided  in  the  case 
of  Tomlinson  v.  Dighton  t,  where  the  (question  was, 
whether  it  was  a  conveyance  of  an  interest  by  a  tenant 
%r  liib,  or  the  execution  of  a  power  not  recited. 

The  Respondent,  according  to  his  own  argu- 
nteat,  being  a  purchaser,  is  bound  by  a  covenant,  the 

•  I  S.  &L.  60. 

t  1  P.  W.  149. 10  Mod.  31  &  71. 
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covenant  for  perpetual  renewal,  of  which  he  had 
notice  at  the  time  of  his  purchase,  although  the  co- 
nantor  had  no  power,  Tayhrv.  Hibbert*.  In  thii 
case  the  Respondent  hecame  a  purchaser  with 
notice.  As  to  the  rent  reserved,  it  must  now 
be  presumed  that  it  was  the  best  that  could  be 
had.  That  the  three  leases  are  made  to  one  person 
is  not  more  injurious  to  the  reversioner  than  if  tfae^ 
had  been  made  to  three  persons. 

It  was  a  fraud  on  Mr.  Laugton,  the  complain- 
ant below,  to  permit  him  to  expend  the  consder^ 
able  sums  of  money,  proved  in  the  cause  to  have 
been  expended  by  him,  from  the  year  1791  (when 
the  Respondent  8  supposed  title  to  the  possession  ac- 
crued) till  1 S07,  when  Mr.  LAUgton  filed  his  biU, 
in  valuable  and  permanent  improvements  of  the  pre- 
mises, without  the  Respondent's  giving  him  notice 
of  its  being  his  intention  to  dispute  the  right  of 
roiewal. 

If  the  Court  of  Exchequer  nere  of  opinion  tbtf 
the  leases  were  void  for  informality,  and  that  Mr* 
Langton  was  not  entitled  to  the  renewal  prayed 
for  in  his  hill,  the  Court  ought  to  have  decreed 
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same  term,  for  the  same  lives,  and  to  the  same  per- 
son, were  manifestly  a  contrivance  to  let  to  one 
person  one  piece  of  ground,  containing  in  all  about  «, 
fifteen  plantation  acres,  but  so  let  in  three  leases  *^^^* 
instead  of  one,  merely  to  evade  the  settlements; 
they  are  therefore  to  be  considered  as  one  lease,  and 
not  as  three  distinct  leases,  and  thus  as  demising  a 
greater  quantity  of  land  Sir  William,  the  lessor,  was 
permitted  by  the  said  power  so  to  let :  It  appears  that 
the  lessee  and  his  family  have  ever  since  continued 
in  the  possession  of  the  lands  as  if  included  in  one 
single  lease ;  and  this  attempt  to  evade  the  settle- 
ments, in  taking  three  leases  instead  of  one,  clearly 
proves,  that  the  lessee  had  full  notice  of  the  set- 
tlements, as  such  division  could  be  for  no  other 
purpose  than  a  fraudulent  evasion  of  them. 

The  leases  contain  no  covenant  for  building  on 
the  land  not  already  built  upon,  nor  for  keeping 
in  repair  houses  already  built,  for  want  of  which 
the  whole  object  and  policy  of  the  leasing  power  was 
liable  to  be  defeated,  the  estate  loaded  with  a  per- 
petual lease,  and  the  tenant  at  liberty  either  not  to 
build  or  to  let  the  houses  fall,  and  convert  the 
ground  to  other  purposes  quite  foreign  from  the 
improvement  of  the  town  *. 

The  attempt  in  the  court  below  to  sustain  the 
renewals  of  1786  and  1790,  as  substantive  demises, 
to  take  effect  under  the  then  existing  powers,  was 
not  warranted  by  the  terms  of  those  powers. 

The  articles  of  1754,  and  act  of  Parliament, 
omit  the  power  of  leasing  a  house  and  garden  for 

■ 

*  Jones  V.  Vernetf,  Willes,  169. 
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1831.      ever,  which  was  cont^ed  in  the  preceding  settle- 
■iGoiss     '"^"^  "^  '  73**'  ^"'^  °"'y  authorize  the  leasing  a  plot 
■•         for  a  house  and  garden,  &c. 

This  omission  must  be  considered  as  having  bem 
purposely  made,  and  with  the  obvious  intent  id 
future  of  restraining  the  tenant  for  life  from  making 
a  perpetual  lease  of  a  bouse,  &c.';  and  it  would 
appear  that  the  reason  of  the  family  having  thoa 
by  the  subsequent  settlement  of  1 754,  lefi  out  the 
power  of  leasing  a  house,  and  confined  and  restricted' 
the  power  of  leasing  to  a  plot  for  a  house,  arose  ftxim 
the  experience  they  had,  that  the  power  of  leasing 
a  house  already  built  did  not  promote  sufficient^ 
the  object  they  had  in  view,  namely,  the  improve- 
ment of  the  town  of  Parsonstown,  and  therefore 
they  wisely  confined  the  leasing  power  to  a  plot  for 
a  house. 

The  omission  was  evidently  with  a  view  that  no 
lease  with  covenant  for  perpetual  renewal  should  be 
from  thenceforward,  except  of  plots  for  houses,  &c. 
and  this  intention  could  not  have  been  e^cted 
without  obliging  the  tenant  to  build;  that  is,  all 
such   leases  should  contain  building  covenants,  for 
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sidered  valid,  as  to  make  it  operate  as  an  original       >8ai^ 
substantive  demise,  when  he  must  have  supposed     bigoims 
that  he  was  only  executing  a  renewal  in  virtue  of        •• 
a  covenant  supposed  to  attach  on  the  estate.     In 
the  one  case,  the  lessor  makes  no  estimate  of  the 
present  value,  which  in  the  other  he  does ;  and  most 
certainly  in    1786,    when   he  executed  the  first 
renewal,  Sir  William,  had  he  conceived  that  he  was 
making  an  original  lease,  would  have  reserved  more 
rent  than  was  reserved  in  the  original  leases  in  1 726, 
upwards  of  60  years  before. 

As  to  the  points  of  acquiescence  and  improvements 
when  investigated,  there  is  nothing  resulting  from 
these  considerations  that  could  alter  or  affect  the 
rights  of  the  Respondent,  or  that  ought  in  any 
manner  to  influence  a  court  of  equity  on  the  subject, 
especially  as  the  point  was  not  raised  by  the  pleadings, 
or  made  matter  of  argument  in  the  court  below. 

As  to  the  attempt  made  to  support  those  leases, 
as  a  charge  upon  the  ultimate  reversion  which 
was  vested  in  the  lessor  in  1 708,  that  question  was 
not  raised  in  the  pleadings  or  arguments  below; 
if  it  had  been  raised,  it  might  easily  have  been 
answered.  It  will  be  found  that  that  reversion  has 
been  long  since  barred  and  extinguished  by  the 
recoveries  suffered  in  Hilary  1 754  and  Michaelmas 
^779j  of  the  intervening  estates-tail,  under  which 
recoveries  the  Respondent  claims. 

These  leases,  having  been  executed  by  the  tenant 
for  life,  can  only  take  effect  out  of  the  powers  annexed 
to  his  estate ;  but  to  do  so  they  should  have  been 
made  conformable  to  all  the  substantial  conditions^ 
of  those  powers ;  and ,  although  they  might  charge 
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the  ultimate  reversion,  had  it  come  into  possession, 
'  yet  as  the  Respondent  does  not  claim  under  -that 
reversion,  but  as  a  purchaser  under  the  estate- 
tail,  (enlarged  into  a  fee  by  the  recovery  of  1 754,) 
there  can  be  no  ground  at  law  or  in  equity  to  bind 
his  estate  by  any  leases  not  conformable  to  the 
I  powers. 


For  the  Appellants,  The  Attorney-General^  Mr. 
Butler  i  (and  Mr.  Sugden,  who  replied  in  the 
absence  of  the  Attorney-General.) 

For  the  Respondents,  Mr.  Hart  and  Mr. 
Wetherell. 


i9jeh.  In  the  course  of  the  argument  upon  the  question, 
.  M  to  the  effect  of  the  fines  levied  by  Sir  Laurence, 
Lord  Redesdale  observed,  that  the  deed  of  1 730 
altered  the  state  of  the  reversion,  which, -according 
to  the  limitations  of  that  deed,  was  not  in  the  per- 
son who  levied  the  fines,  so  as  to  cause  a  merger. 
Upon  the  question  as  to  the  effect  of  the  leases  of 
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the  power  in  the  deed  of  1730,  Lord  Redesdale 
observed,  that,  when  that  lease  was  granted.  Sir  W.  "■ 
Parsons  was  bound  by  the  articles  of  1 754,  and  the 
provisions  of  the  act  by  which  they  were  carried  into 
effect ;  and  with  respect  to  the  fines  by  Sir  Lau- 
rence, (he  again  observed)  that  the  settlement  of 
1730  had  limited  the  reversion  to  several  brothers 
in  succession ;  that  the  immediate  reversion  had 
been  taken  out  of  Laurence  by  that  deed ;  and 
that  the  ultimate  reversion  in  fee  to  Laurence, 
limited  by  that  deed,  was  not  the  immediate  reversion 
expectant  upon  the  estates-tail. 
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On  the  gth  of  March  1821  the  judgment  was  affirmed 
without  further  observation. 
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SCOTLAND. 

COURT   OF  SESSION. 

Sir  William  Francis  Eliott,  '^^\  jjypgHant- 
Stobs,  baronet j    rP  » 

George  Pott,  Tacksman  of  ^^^^Xjtespondent. 
Farms  of  Langside  and  Penchrise  J       ^ 

A  deed,  in  tlie  fonn  of  a  bond  of  tailzie,  declared  in  the 
prohibitoiy  clause  that  it  should  not  be  lawful  for  the 
entailer,  nor  any  of  his  heirs  or  successors,  to  sell ;  mh) 
he  and  they  were  thereby  bound  and  obliged  not  to 
"  sell,  analzie,  wadset,  dispone,  dilapidate,  and  put  away 
the  landa,"  Sec.  The  irritant  clause  is  thus  expressed : 
"  and  if  I,  or  any  of  the  heirs,  whether  male  or  female 
"  BUCcesBive,  shall  contraveen,  &c.  by  the  said  heirs 
"  female,  not  using  the  surname.  Sic.  or  who,  whether 
"  male  or  female,  and  I  shall  dispone  the  said  lauds,  8(c. ; 
"  and  if  I,  or  any  of  the  personB  or  heirs  foresaid,  whether 
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and  rendered  the  prohibition  effectual^  and  the  act  of 
contravention  void,  in  a  question  between  third  parties 
as  lessees,  purchasers,  or  creditors. 


JdY  a  deed  in  the  form  of  a  bond  of  tailzie,  and       '^^'- 
executed  in  the  year  1719,  by  Sir  Gilbert  Eliott,      eliott 
it  is  ^^  declared  that  it  shall  not  be  leisome  nor  law-         ^' 

POTT. 

**  ful  to  me  the  said  Sir  Gilbert  Eliott,  nor  to  any 
^*  of  my  heirs  and  successors  foresaid  to  sell,  and 
'*  I  hereby  bind  and  oblige  me  and  them  not  to  sell, 
''  analzie,  wadset,  dispone,  dilapidate,  and  put  away 
^^  the  said  lands,  baronies  and  estate,  or  any  part  or 
'^  portion  thereof,  heritably  and  irredeemably,  or 
**  under  reversion,  (except  in  so  far  as  the  faculties 
"  above  written  do  extend),  nor  contract  or  ontake 
'*  debts  thereupon,  or  grant  bonds  or  other  securities 
**  therefor,  nor  do  or  commit  any  other  facts, 
'^  deeds  or  delicts,  civil  or  criminal,  whereby  the 
**  said  lands  and  estate  may  be  anyways  apprized, 
**  adjudged,  forfaulted,  evicted  or  affected,  nor  to 
**  infringe,  alter  or  innovate  this  present  substitution 
**  and  course  of  succession,  in  defraud  and  prejudice 
**  of  the  subsequent  heirs  of  provision  above  men- 
**  tioned,  conform  to  the  order  and  substitution 
**  above  specified  ;  neither  shall  it  be  lawful  to  me, 
**  nOr  to  any  of  my  hfeirs  of  provision  foresaid,  whe- 
**  ther  male  or  female,  to  suffer  the  said  lands, 
**  baronies  and  estate,  or  any  part  thereof,  to  be 
•*  adjudged  or  apprized  for  debts  to  be  contracted, 
**  but  shall  be  obliged  to  redeem  the  same  within  the 
•*  space  of  eight  years  afler  deducing  and  leading 
^'  any  such  diligence  :  And  if  I,  or  any  of  the  said 
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'^"-  ,  "  heirs,  whether  male  or  female  successive,  shall 
ELioTT      "  contraveea  the  premises,  or  do  any  &ct  or  deed 

POTT  *' '°  prejudice  hereof  by  the  said  heirs  female,  not 
"  using  the  surname  of  Eliott  aud  my  arms  and  title, 
*'  or  by  the  satd  unmarried  heirs  female  not  many- 
*'  ing  a  gentleman'  who,  -and  their  heirs,  shall  not 
"  use  the  same  and  my  arms  and  title  as  above ;  or 
"  by  the  said  heirs  female,  and  they  and  their  bos- 
**  bands  and  children  not  using  the  said  surname, 
*'  aims  and  title  as  aforesaid ;  or  who,  whether  male 
*'  or  female,  and  I  shall  dispone  the  said  lauds  and 
"  estate,  or  any  part  thereof,  or  contract  debts,  or 
**  commit  any  other  fact  or  deed  during  their  respec- 
"  tive  marriages,  or  in  favour  of  their  respective 
*'  husbands,  wives  and  children,  (except  in  so  far  as 
**  is  above  provided,)  whereby  the  said  lands  and 
'*  estate  may  be  evicted  or  affected  in  manner  fore- 
"  said ;  or  shall  permit  the  same  or  any  part  thereof 
"  to  be  adjudged  or  apprised  for  any  such  debt  and 
"  deeds,  and  not  redeem  the  same  within  the  limited 
"time  foresaid  after  leading  thereof;  and  if  I,  or 
"  any  of  the  persons  and  heirs  foresaid,  whether 
*  male  or  female,  shall  infringe  or  alter  the  s 
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^  Other  persons,  doers  of  said  deeds  and  committers 
of  said  contraventions  or  any  of  them,  shall  amit 
their  right  of  succession,  and  be  debarred  from  the 
said  lands  and  estate ;  aqd  all  the  infeftments.  and 
other  rights  thereof  shall  from  thenceforth  expire 
and  become  void  as  if  they  had  never '  been 
granted ;  and  the  same  shall  accress  to  the  next 
immediate  person  appointed  to  succeed  to  the  said 
estate,  and  so  forth,  successive  in  case  of  divers  ccm- 
traventions ;  and  that^free  of  all  debts,  deeds,  and 
delicti  done,  contracted,  or  committed  by  the  con- 
traveeners ;  and  it  shall  be  leisome  to  the  next 
succeeding  heirs  to  use  and  prosecute  any  legal 
way  or  method  competent  for  establishing  the 
right  thereof  in  their  persons,  or  in  the  persons  of 
the  remanent  heirs  of  provision  foresaid  to  succeed 
to  them  in  manner  above  exprest." . 
Under  this  entail  Sir  William  Eliott,  father  of  the 
Appellant,  entered  into  possession  of  the  estate. 
In  the  year  1 790  Sir  William  granted  to  Gideon 
Pott,  father  of  the  Respondent,  a  lease  for  nineteen 
years  of  the  farms  of  Penchrise  and  Langside,  part 
of  the  entailed  estate,  consisting  of  between  4,000 
and  5,000  acres,  at  the  rent  of  281/.  8^.  After 
possessing  the  farms  four  years  upon  this  lease, 
a  new  transaction  was  entered  into  between  the 
parties.  On  the  20th  March  1794,  Sir  William 
granted  a  new  lease  of  the  same  farms  to  Mr.  Pott, 
at  the  rent  of  285/.  for  77  years,  on  payment  of  a 
grassum,  which  amounted  to  2,904/.  }5s.  gd.;  and 
of  the  same  date  with  the  tack,  Sir  William  Eliott 
granted  a  back-bond  to  the  tenant,  restricting  the 
rent  exigible  during  his  life  to  200/.     Sir  William 
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.    'to''      died  in  Msy  1812,  and  was  succeeded  by  the  Appel- 
^jQ^     lant  liis  son,  who  commenced  the  present  acti<m  for 
«•        reducing  the   lease,   as   an   infringement   of  the 
restrictions  of  the  entail. 

The  action  having  come  before  Lord  Gillies, 
Ordinary,  the  Respondent  by  his  defence  main- 
tained, in  the  first  place,  that  the  irritant  and  reso- 
lutire  clauses  of  the  entail  were  so  inaccurately  and 
so  incomprehensibly  worded,  as  to  render  the  entail 
unayiulable  against  third  parties  contracting  witb 
the  heirs  in  possession  of  the  estate ;  and  secondly, 
that  even  supposing  the  irritant  and  resolutiTe 
clauses  to  be  effectual  to  the  extent  of  the  acts  of 
contravention  there  enmnerated,  they  could  not  in- 
validate the  lease  under  discussion,  because  that 
enumeration,  while  it  mentioned  the  act  of  diaprai- 
ing,  omitted  that  of  alienating,  under  which  slon^ 
in  the  absence  of  any  express  limitation  of  the  power 
of  leasing,  the  lease  could  be  struck  at,  as  contiaiy 
to  the  restrictions  of  an  entail. 

On  hearing  parties  the  Lord  Ordinary,  by  inter- 
locutor, dated  the  27th  January  1S13,  "repelled 
*'  the    reasons    of  reduction,    and  assoilzied   tbe 
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"  as  an  alienation ;  and  finds  that  alienations  are  >     ^^^*'    . 
**  prohibited  by  the  entail  of  the  estate  of  Stobs.      euott 
**  But  finds  that  the  irritant  and  resolutive  clauses       JL. 
**  in  the  same  deed  of  entail  contain  no  reference 
**  to  the  specific  prohibition  against  alienating,  such 
^'  as  is  necessary  to  render  the  same  effectual  against 
**  third  parties ;  therefore  refuses  the  desire  of  the 
"  representation,  and  adheres,"  &c.     The  Appel- 
lant having  submitted  this  judgment  to  the  review 
of  the  Court,  **  they  adhered  to  the  interlocutor  of 
"  the  Lord  Ordinary,  but  found  the  petitioner  not 
**  liable  in  the  expenses  of  process." 

In  pronouncing  this  interlocutor,  the  Court  being 
influenced,  as  it  appeared  to  tlie  Appellant,  chiefly 
by  an  opinion  that  the  entail  was  unavailable  against 
third  parties,  in  consequence  of  the  inaccuracy  and 
obscurity  of  the  irritant  and  resolutive  clauses,  the 
Appellant  presented  a  petition,  in  which  his  argu-* 
ment  was  principally  directed  to  establish  the  general 
efficacy  of  the  entail.  But  the  Court,  having  heard 
this  petition,  adhered  to  their  former  interlocutor. 

The  Appellant,  by  his  appeal  to  the  House  of 
Lords,  complained  of  the  interlocutors  of  the  Lord 
Ordinary  of  the  27th  January  and  19th  February 
1813,  the  interlocutor  of  the  Lord  Ordinary  of 
17th  December  1813,  in  as  far  as  the  same  finds 
that  the  irritant  and  resolutive  clauses  in  the  deed 
of  entail  contain  no  reference  to  the  specific  prohi- 
bition against  alienating  such  as  is  necessary  to 
render  the  same  effectual  against  third  parties ;  and 
the  interlocutors  of  the  first  division  of  the  Lords  of 
the  1 7th  February  and  1  oth  March  1814,  adhering  to 
the  interlocutors  of  the  Lord  Ordinary  complained 
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.     '^'-     .  of.     The    Respondent    also,    by  his   cross-appea!, 

KLI6TT      complained  of  the  Interlocutors,  in  so  far  as  they 

j^       find  that  the  lease  in  question  having  been  granted 

in  consideration  of  a  grassum,  and  for  a  period  of 

77  years,  is  to  be  considered  as  an  alienation ;  and 

that  alienations  are  prohibited  by  the  entail  of  the 

estate  of  Stobs,  and  And  the  Appellant  not  liable 

in  the  expenses  of  process. 

'    For  the  Appellant,.  JWr.  Brougiiam. 

For  the  Respondent,  The  Attorney  General*. 

'  This  was  the  second  argument.  On  the  first  point,  the 
question  as  to  the  grammatical  construction,  no  autboritiM 
were  cited,  except  that  it  was  urged  by  Mr.  Brougham,  thai  b 
the  Roxburgh  and  Tillicoultry  cases  there  were  the  same  erron 
of  grammar  ;  but  it  was  argued  on  general  grounds,  and  the 
Structure  of  the  clauses,  on  the  one  hand,  that  they  were  mun- 
telligible,  on  the  other,  that  they  were  intelh'gible,  thou^ 
ungrammatical  and  perplexed,  and  that  they  had  already 
received  a  construction  judicially  in  £^/>o/fv.  Elliott,  May  1803. 
On  the  other  questions,  whether  by  the  word  "  dttpotu" 
alienaUon  was  prohibited,  and  whether  a  lease  of  77  years  with 
a  grassum  was  an  alienation,  the  argument  was  in  substance 
and  effect  the  same  as  on  the  similar  points  in  the  Que 
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The  Lord  Chancellor^  after  having  stated  the 
facts  and  pleadings,  and  the  points  at  issue  in  the 
cause,  proceeded  as  follows  : — It  is  unnecessary  for . 
me  to  state,  that  in  order  to  make  the  prohibition 
effectual  against  third  parties  there  must  be  not 
only  a  clause  prohibiting  the  thing  to  be  done,  but 
a  clause  rendering  it  null  and  void,  and  a  clause. 

Hope's  Major  Prac.  MS.  Reg.  Maj.  b.  2,  c.  20  &  33 ;  Ersk. 
b.  3,  tit.  5,  s.  1;    Craig.  Lib.  3,  Dieg.  4,  8.5,  p.  479,  and 
the  dkt.  of  Bailey  and  Jamieson.     As  to  the  £6rm  of  the . 
entail,  Jurid.  Styles,  vol.  1,  p.  202. 

For  the  Respondent  the  following  authorities  were  cited  ;<— 
Case  of  Viscount  Stormont,  Feb.  26,  1662,  Stair's  Decis.; 
Mackenzie  on  Tailzies,  v.  2,  p.  487 ;  Stair,  b.  2,  c.  3,  s.  56 ; 
Erskiiie,  b.  3,  c.  8,  s.  25;  Young  v.  Bothwells,  Dec.  7,  1705,. 
Forbes;  Redhaugh  v.  Bruce,  11  Mar.  1707,  Forbes;  Cray  of, 
Riccarton,  13  June  1712;  Baillie  v.  Carmichael,  1 1  July  1734 ; 
Prunrose,  27  Jan.  1744;  Kilk.  p.  540;  Hay  v.  His  Maj.  Ad- 
vocate, 9  Feb.  1758;  Creditors  of  Hepburn,  Feb.  1758,  affirmed 
on  appeal ;  Bryson  v.  Chapman,  22  Jan.  1760 ;  Bruce  c.  Bruce, 
15  Jan.  1799,  affinned  on  appeal ;  Craig,  p.  340,  s.  12 ;  Hope's, . 
Minor  Prac.  p.  406,  tit  16,  s.  11 ;  Stair,  b.  2,  tit.  3,  s.  38; 
Mackenzie,  b.  3,  tit.  8,  s.  17 ;  Bankton,  vol.  1,  p.  587,  s.  149; 
Ersk.  b.  3,  tit.  8,  s.  29;  Ross,  4  Nov.  1743;  Lesslie  of  Fin- 
drassie,  24  July  1752 ;  Balfour  of  Randieston,  14  Feb.  1758; 
Case  of  Duntreath,  D.  P.  15  April  1771 ;  Hepburn  c.  Lord . 
Hopetown,  15  Feb.  1732,  affirmed  on  appeal;  Campbell  v. 
Wightman,  17  June  1746,  Falc;  Sinclair  v.  Sinclair,  9  Nov. . 
1749,  Falc. ;  Weir  v.  Drummond,  28  Nov.  1752 ;  Scott  Nisbet 
«'.  Young,  Nov.  1763;  Case  of  Tillicoultry,  Nov.  1763;  Kemp 
r.Watt,  15  Jan.  1779;  Stewart  v.  Home,  8  July  1789;  Brown 
V.  Countess  of  Dalhousie,  25  May  1808 ;  Craig.  L.  2 ;  Dieg.  3» 
p.  201,  s.  27 ;  Bankton,  b.  2,  tit.  9;  b.  3,  tit.  2,  s.  1,  2,  5  &  6; 
£rsk.  Inst.  b.  2,  tit.  7,  s.  2 ;  Ersk.  smaller  work,  p.  323,  tit.  5 ; 
4Jurid.  Styles,  vol.  1,  p.  502,  503, 504 ;  Russell's  Conveyancing, 
Index,  Dallas's  Styles,  Supplement  to  Spottiswoode,  p.  38 ; 
Mack.  Inst.  b.  3,  tit.  5,  s.  1. 
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..    'S"-    .  resolutive  in  its  nature,  So  that  all  the  three  dausei 

ELioTT      must  strike  at  the  act  complained  of;  and  if  the 

r^,       one  does  strike  at  the  act  complained  of,  and  tiw 

others  do  not,  it  would  not  be  effectual  as  againit 

third  parties. 

Two  appeals  have  been  presented,  one  of  tbem 
agunst  that  part  of  the  interlocutor  which  represent- 
ed the  lease  in  question  as  an  alienation  havii^ 
been  granted  in  consideration  of  a  grassum,  and  for 
s  period  of  seventy-seven  years ;  of  that  appeal  it 
appears  now  unnecessary  to  take  much  notice,'  be* 
cause,  by  many  late  decisions,  such  a  lease  has  been 
considered  in  this  House  an  alienation ;  and  there- 
fore, if  the  prohibitory,  irritant,  and  resolutira 
clauses  are  sufficient  to  prohibit  alienation,  they 
must  now,  under  the  effect  uf  those  decisions,  be 
.  taken  to  prohibit  such  a  lease  as  an  alienation.  With 
respect  to  the  other  appeal,  the  substance  of  it  ii, 
that  the  Court  ought  not  to  have  held  the  bond  of 
tailzie  to  be  unintelligible ;  or  if  they  held  it  to  be 
ititelligible,  but  that  the  act  which  is  to  be  taken  as 
the  alienation  was  not  struck  at  by  all  the  irritant 
and  resolutive  clauses,  that  they  erred  in  so  comi- 
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^f^^l  HspMe^  as  much  as  it  would  be  struck  at  by  the 
tf  tkl  vord  cMenatej  if  the  word  alienate  had  been  in  all 
^A|  thecbuises. 

^S^f    His  case  has  been  twice  decided  by  the  Court  of 
Senion.    In  the  year  1 803  there  was  a  cause  in  the 
^m  Court  of  Session,  Sir  William  Eliott  against  the 
^^^^  ion  of  entail  of  Stobbs ;  it  was  a  question  inter 
ktredes^  and  not  a  question  between  strangers,  but 
Att  does  not  make  any  difference  as  to  the  point, 
^i^ther  the  deed  of  tailzie  is  intelligible  ;  it  may 
make  a  difference  as  to  the  other  question  in  this 
^>peaL     The  case,  after  stating  the  deed  of  entail 
^  the  17th  of  September  1718,  which  is  the  deed 
^  restriction  now  under  consideration,  stated  that 
Sir  Gilbert  made  up  new  titles  to  his  estate,  on  the 
^^Hiting  of  his  entail,  in  1719  and  1720,  upon  which 
^^  and  his  eldest  son  were  infeft.     The  entail  was 
^^e<3orded  in  1724,  and  Sir  Gilbert  possessed  the 
^^^ids  upon  these  titles  till  his  death  in  1 764.     He 
then  succeeded  by  his  eldest  son  Sir  John,  who 
the  estate  upon  the  titles  made  up  in  his 
8  lifetime,  and  died  in  1767,  being  succeeded 
his  eldest  son  Sir  Francis,  who  also  made  up 
in  terms  of  the  entail ;  and,  upon  his  death  in 
^  79I9  Sir  William  succeeded,  and  made  up  his  titles 
^^^ider  the  entail  as  his  predecessors  had  done,  on 
liich  titles  he  has  ever  since  possessed  the  estate, 
the  year  1 801  Sir  William  entered  into  a  minute' 
oC  sale  with  Mr.  Joseph  Gillon,  writer  in  Edin- 
^Hugh,  of  a  part  of  the  estate.    Mr.  Gillon  suspended 
^payment  of  the  price,  on  this  ground,  that  Sir 
William  had  no  power  to  implement  the  minute  of 
^e  on  his  part,  being  restricted  from  selling  by  the 
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entail  of  Stobs.  The  bill  of  suspension  was  passed 
~'  of  consent.  Then  there  arose  another  cause.  Sir 
William  brought  actions  of  reduction  and  dedarstor 
of  the  tailzie  and  subsequent  investitures,  calling  at 
defenders  all  the  heirs  of  entail  in  existence.  There 
is  a  mode  of  proceeding  in  Scotland  which  we  do  not 
adopt  in  this  part  of  the  kingdom,  that  is,  that  where 
persons  conceive  themselves  entitled  to  certain  States, 
they  bring  an  action  of  declarator,  when  no  personi 
dispute  it,  against  all  those  who  may  choose  to  a^ 
pose  their  claim ;  and  there  cert^nly  is  great  coi- 
venience  in  this  practice.  The  Courts  of  Scotland 
are  very  much  attached  to  this  mode  of  proceeding; 
whereas  our  courts  of  justice  are  very  much  in  the 
habit,  when  they  find  that  the  proceeding  is  to  settle 
a  question  which  cannot  be  said  strictly  to  have 
arisen  between  the  parties,  to  refuse  to  give  any 
decision  whatever  upon  it.  Within  my  own  recol- 
lection in  practice  this  House  has  been  called  upon 
to  decide,  and  has  occasionally  decided  in  similar' 
cases.  Formerly  contracts  used  to  be  made  for  sales 
of  estates.  Bills  were  filed  in  the  Court  of  Chan- 
cery for  the  specific  performance  of  the  contract^ 
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that  if  there  was  considerable  doubt  with  respect  to 
4  title,  he  would  not  compel  the  purchaser  to  take. '' 
Mr.  Baron  Eyre,  (afterwards  Lord  Chief  Baron, 
and  Lord  Chief  Justice  Eyre,)  I  remember,  was 
a  good  deal  shoicked,  because  he  was  of  opinion  there 
CM>uld  be  no  such  thing  as  uncertainty  in  the  law; 
and  he  did  not  approve  of  that  decision.  But  it  has 
since  been  taken  for  granted,  that  if  there  is  serious 
doubt  of'the  title,  whatever  might  be  the  law  before, 
the  Court  will  not  compel  the  party  to  take  the 
title,  and  so  that  mode  of  proceeding* appears  to 
liave  been  very  much  discussed  in  the  courts  of  jus- 
tbe  in  England. 

In  the  result  of  this  action  of  declarator.  Sir 
William  maintained  this  separate  plea,  *'  that  the 
*^  entail  was  inefiectual  to  prevent  a  sale,  being 
^  defisctive  in  its  various  clauses,  in  support  of  which 
<<  he  maintained  that  the  limitations  of  an  entail 
^^  are'  not  to  be  extended  by  inferenice  or  implication 
*•' beyond  what  is  expressed  in  the  entail  itself  (a 
^* proportion  to  which  full  assent  will  be  given); 
«<  and  wherever  these  limitations  are  directed  against 
^  third  parties,  as  in  the  case  of  a  prohijbition  to  sell 
^'  or  contract  debt,  in  order  to  render  these  effectual 
**  against  purchasers  or  creditors,  it  is  necessary  that 
the  prohibitory  and  irritant  clauses  should  be 
accompanied  by  a  resolutive  clause  making  void 
<«  the  right  of  the  contravener."  Then  cases  are 
mentioned.  ''The  irritant  and  resolutive  clauses, 
^'  besides,  must  be  precisely  applicable  to  the  act  of 
'^  eontravention,  in  order  to  be  effectual  against 
.^*  third  partiSw,*'  and  Bruce  of  Tillycoultry's  case  is 
cited.; 

YOL.UI.  h. 
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.  '°^'-  .  In  this  case  it  is  said  "  the  irritant  and .  naa* 
■LioTT  "  lutlve  clauses,  instead  of  bearing  in  geaxrai  tint 
ro^,  "  alL  the  acts  of  ctmtraTentioQ  contained  in  .the 
"  prohibitory  dause  shall  be  void  and  null,  or  shd 
*'  subject  the  heir  to  a  forfeiture,  specidly  enumente 
'*  the  Tariouscases  to  mhidi  they  are  meant  to  Kpfij."' 
That  would  be  more  accniatdy  put  if  it  was  .stitad 
that  after  the  declaration,  that  they  are  not  to  en* 
travene  in  any  respect  the  provisions  contained  i> 
the  instrument,  it  enumerates  various  cases  to  whidt 
such  contraventi(Hi  would  extend.  They  say  ,fmt 
ther,  *'  That  in  order  to  render  void  an  act  «f  coa* 
"  travention  it  must  be  done  by  Sir  Gilbert  aad 
**  the  heirs, --It  must  be  done  by  the  hein  -daiin; 
" their  respective  mamages,-^-and  it  mustibeanA 
*'  as  to  burden  or  a^ct  the  estate,  and  iniiii^dr 
"  alter  the  succession.  But  to  alter  into  a  mimtt 
**  of  sale  does  not  fall  under  any  of  the 
"  rated  as  qualified  and  explained  by  the 
*'  clause,  in  n^ich  cases  alone  contraventioa  ■Jif  die 
**  entail  ean  be  efifectOBl  i^nst  third  paittes.  "Bti 
"  prohibition  to  sell,  analzie,  wadset;  dis|Mne,  iUik-  1 
pidate,  and  put  away  the  said  lands,  is  most  amfJe  ^ 
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^  Amale,  their  hustNinds  and  childreUt  none  of  wbich      1 33 1. 
*'  Sir  William  is;  at  least,  if  it  does  not»  this  clause  ' 
'^  ijB  so  uncertain  as  to  be  insufficient  for  imposing 
"  AtterSy  which  can  only  be  done  by  dear  expression 
**  fto  aflfect  the  rights  of  purchasers  and  creditors. 
'*  ..Again,  the  disposition  must  be  granted  in  concur- 
with  Sir  Gilbert  himself,  '  who,  whether  male 
female,  and  /;'  and  it  can  only  take  place  in 
they  concur  to  dispone  the  estate,  but  does  not 
**  take  place  in  any  of  the  other  ways  by  which  the 
"  estate  may  be  alienated ;  e.  g.  by  a  minute  of  sale. 
^  Ihe  statute  1685  distinguishes  between  selling, 
^  aaaLdeing,  and  disponing,  as  being  different  modes 
^  of  aflfeetinir  property.  Selling  or  analzieing,  there* 
-  fore,  by ZinuTofUisliili^nt  from  ^ni.«, 
**  tad  the  minute  of  sale  may  be  completed  by  the 
^  pmchaaer  adjudging  in  implement."    I  read  this, 
Wis^  it  appears  to  me  that  the  substance  and  mar- 
M  of  the  argument  is  contained  in  these  pleadings. 
On  the  other  hand,  the  answer  appears  to  me  to 
oottain  the  substance  of  all  that  has  been  stated  at 
Ae  bar  on  the  other  side.    The  act  of  1685,  P^^*-* 
B&tii^  proprietors  to  entail  their  property,  has 
pracribed  no  form  of  words  which  shdl  be  essential 
fir  cairying  the  entailer's  intention  into  effect,  nor 
litre  the  decisions  of  the  Court  as  yet  supplied  the 
deficiency.     It  is  only  necessary  that  the  clauses 
flkmid  be  clearly  and  distinctly  expressed,  so  that 
iha  meaning  of  the  entailer  may  be  carried  into^ 
eftety  without  resorting  to  any  constrained  or  vio- 
loit  oonsbruction  of  the  words. 
In  Bruce  v.  Bruce  ^  the  entail  of  Tillycoultry, 

*  i5Jsn.  1799.  Diet.  15539. 
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,33,        among  other  prohibitions,  contained  one  directed 

'       ^ 'agwnst  selling,  analzieing,  dilapidating,  or  putting 

suoTT  gf„y  tiie  foresaid  lands  or  estate.  The  resolntiie 
fort.  clause  did  not  contain  a  general  reference  merely  to 
the  various  prohibitions  as  the  irritant  clause  did, 
but  proceeded  to  a  special  enumeration  of  the  acts  of 
contravention,  which  would  forfeit  the  contravenerg 
right,  thus  limiting  and  circumscribing  the  effects  of 
the  general  reference.  Among  those  acts  of  con- 
travention the  whole  clause  de  non  alienando  was 
omitted,  and  no  words  which  could  apply  to  it  were 
inserted.  The  strict  interpretation  of  entails  will 
probably  not  be  carried  farther  than  it  was  there. 
The  present  question,  however,  is  one  very  diSerenL 
On  examining  the  enumeration  of  cases  to  which  the 
irritant  and  resolutive  clauses  of  the  estate  of  Stobbs 
are  meant  to  apply,  the  first  part  of  them  refers  to 
the  prohibitions  with  regard  to  the  entailer's  sur- 
name, title,  and  arms,  and  with  regard  to  the  heirs- 
female  and  their  husbands  and  children  using  the 
same  surname,  title,  and  arms.  Then,  as  the  hein 
of  entail,  as  well  as  the  entailer,  were  prohibiteil 
from  alienating,  contracting  debt,  or  alterti 
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wiien  connected  with  the  words,  '^  whether  male  or 

^*  iemale,  and  I  shall  dispone,"  it  can  relate  to  no 

others  than  the  heirs  of  entail,  as  the  heirs  of  entail, 

male  and  female,  and  the  entailer  himself,  had  been 

prohibited  from  alienation.      Nor  is  the  irritancy 

confined  to  a  deed  of  an  heir,  in  concurrence  with 

tbe  entailer ;  that  depends  certainly  upon  the  whole 

cttent  and  meaning  and  construction  of  the  clause. 

The  entailer,  by  the  construction  of  the  tailzie,  be- 

dine  a*  life-renter,  and  no  prohibition  against  him 

wit  necessary ;  and  if  he  had  not,  he  could  not 

We  irritated  his  own  deed,  or  deprived  his  creditors 

of  the  means  of  attaching  his  estate,  so  long  as  he 

oontmued  proprietor  of  it,  so  that  the  addition  and 

I  to  the  various  clauses  is  unnecessary,  and  should 

be  held  pro  non  scripto.     The  intention  of  the 

entailer  is  obvious.    The  clause  itself  begins  thus, 

"  If  I,  or  any  of  the  said  heirs."     Afterwards,  when 

md  is  used,  it  is  used  as  being  synonymous  with  or^ 

^diich,  in  common  language,  it  frequently  is.  Again, 

tbe  irritancy  is  applicable*  to  a  sale  of  the  estate,  as 

disponing  is  one  of  the  acts  specially  enumerated, 

making  this  case  thus  far  di£Perent  from  the  case  of 

Tillycoultry.     Selling,  however,  it  is  said,  is  not 

included  under  the  general  term  to  dispone.    But 

these  words  are  synonymous;  they  are  different 

modes  of  expressing  the  same  act,  and,  together 

with  analzie,  are  so  used  by  the  statute  of  1 685. 

Periu^   of  all  the  terms,    sell,  analzie,  wadset, 

di^ne,  dilapidate,  and  put  away,  used  in  the  pro- 

hiintory  clause,  dispone  is  the  most  general,  and 

it  18  therefore  used  as  an  equivalent  to  them.  What 

House  has  found  in  other  cases  as  to  the  effect 
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of  the  word  dispone  I  need  not  remind  you.  The 
question  which  arises  is  not  whether  in  many  case* 
the  meaning  of  the  word  dispone  may  not  be  to  sell, 
but  whether  it  is  so  in  this  case,  taken  in  the  way  in 
which  it  stands  here.  The  irritant  clause  continaes, 
"  Then,  and  'm  any  of  these  cases,  not  only  shall 
*'  all  such  deeds  and  contraventions  to  be  done  by  me 
•'  and  the  said  heirs  male  or  female," — this  first  part 
applying  to  such  prohibitions  as  are  directed  against 
the  entailer  or  the  heirs  of  entail ;  and  then  proceeds. 
— "or  any  of  them,  during  their  respective  mar- 
•'  riagcs,"  compreliendiiig  the  other  class  of  contrs- 
ventions  as  to  the  name,  arms,  and  title  which  are 
to  be  borne  by  the  heirs-female  and  their  husbands, 
and  which  prohibitions  are  contradistinguished 
throughout  every  clause  in  the  entail.  All  these 
are  irritated,  so  far  as  they  burden  and  aifect  the 
estate,  which  last  term  is  sufficient  to  include  tbe 
Bale  in  question. 

Mr.  Solicitor-Genera!  Blair  and  Mr.  Ross  were 
concerned  as  coimsel  in  this  cause ;  and  the  Court 
of  Session  were  of  opinion,  which  they  expressed  on 


ON  APPEALS  AND  WBITS  OF  ERROR. 

Session  upon  precisely  the  same  points ;  and  if  they 
were  of  opinion  that  a  man  cannot  sell,  they  must  be 
of  opinion  a  man  cannot  buy.    The  question  there- 
fore, upon  the  whole,  appears  to  be  this.  Whether 
the  opinion  of  the  Court  of  Session  in  1 803,  or  the 
efMUiiou  of  the  Court  of  Session  in  the  present  case, 
is  the  better  opinion?     It  appears  to  me  to  be 
reduced  to  two  points ;  namely,  whether  this  deed 
18  intelligible ;  and  if  this  deed  be  intelligible,  what 
18  the  effect  of  it  with  resp^  to  the  sufficiency  of  the 
.three  respectiye  clauses.   Now  it  is  a  very  dangerous 
thing  to  come  to  a  decision  that  an  instrument  is  not 
intelligible  which  has  been  so  far  the   subject  of 
judgment ;  and  though  one  cannot  help  seeing  that 
almost  every  rule  of  grammar  is  sacrificed  in  this 
deed,  yet,  if  we  were  to  hold  this  to  be  unintelfigi- 
tde,  I  cannot  conceive  how.it  can  be  said  to  have 
.been  satisfactorily  determined  unless  it  was  under- 
.  stood.    I  am  of  opinion  this  instrument  is  an  instru- 
•laeBt  capable  of  being  understood,  and  that  reduces 
it  to  the  question.  What  is  the  efkct  of  the  word 
'  dhponCj  regaa*d  being  had  to  the  whole  context  of 
this  instrument?    After  the  decisions  which  have 
been  come  to  upon  the  word  disponCj  and  after 
(what  is  of  infinitely  more  weight)  the  great  autho- 
rity to  be  found  in  the  law  of  Scotland,  antecedent 
ta  any  such  decision,  as  to  the  effect  of  the  word  dis- 
pone, I  cannot  help  stating  it,  after  much  conside- 
ration of  the  case,  as  my  judgment,  that  this  word 
dispane  in  these  other  clauses  is  quite  sufficient  for 
the  purpose  of  protecting  this  entail ;  and  unless 
any  of  your  Lordships  are  of  a  diffisrent  opinion,  it 
iqppears  to  me  that  this  judgment  must  be  reversed. 
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14  March  i8si. 

Ordered  anct  adjudged,  That  the  said  interlocutor  of  the 

Lord  Ordinary  of  the  37thof  Janoaryand  theigth  of  Fe- 

bruarj*  1813,  complained  of  in  the  said  appeal,  be  and  the 
same  are  hereby  reversed :  Further  ordered  and  adjudged, 
that  the  said  interlocutor  of  the  Lord  Ordinary  of  the 
17th  December  1813,  also  complained  of,  be  and  the  same 
is  hereby  reversed;  except  so  much  thereof  as  6nds  Uiat 
the  case  in  question  having  been  granted  in  conslderatioD 
of  a  grasaum  for  a  period  of  77  years,  was  to  be  con- 
sidered as  an  alienation ;  and  as  finds  that  alienatiooi 
were  prohibited  by  the  entail  of  the  estate  of  Stobs: 
Further  ordered  and  adjudged,  that  the  said  interlocutws 
of  the  Lords  of  Session,  of  the  l  st  division  of  the  1 7th  of 
February  and  10th  of  March  1814,  also  complained  of 
in  the  said  appeal,  be  and  the  same  are  hereby  reversed: 
and  the  Lords  find,  that  according  to  the  true  construction 
of  the  deed  of  entail  of  the  estate,  the  prohibition  to  dis- 
pose extends  to  the  lease  in  question,  and  that  tlie  irritant 
and  resolutive  clauses  in  the  same  deed  of  entail  do  so 
refer  to  the  specific  prohibition  to  dispose,  as  to  render 
the  same  effectual  against  third  parties,  and  therefore  sus- 
tain the  reasons  of  reduction  of  the  lease  in  question: 
Further  ordered  and  adjudged,  that  the  said  cross-appe^ 
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ENGLAND. 

(court  of  chancery.) 

The  United  Company  of  Mer-1 

CHANTS  of  England,  Trading?  Appellants; 
to  the  East  Indies   -    .    .    -J 

Roger  Kynaston,  Esq.  -    -    -    Respondent^. 

The  Respond^it,  an  impropriate  rector^  having  by  a  decree 
of  the  Court  of  Chancery  oeen  found  to  be  entitled  (under 
the  decree  made  in  pursuance  of  the  act  37  Henry  VIII.) 
to  the  tithes,  according  to  the  value,  of  warehouses  in 
London,  occupied  by  the  Appellants,  and  which  never 
had  been  rented,  the  Court  nas  jurisdiction  to  make  an 
order  upon  the  Appellants  to  permit  inspection,  for  the 
purpose  of  ascertaining  the  value. 

Such  an  order  cannot  be  executed  by  force,  but  operates 
CMoly  on  the  person,  as  a  foundation  for  process  of  con- 
tempt, and  to  take  the  BiU,  pro  confesso,  if  necessary. 


The  Respondent,  the  impropriator  or  impropriate  .    ^^^''    . 
lector  of  the  parish  of  St.  Botolph  without  Aid-  >.  i.  compaiit 
gate^  part  whereof  lies  within  the  city  of  London,    „^]^^, 
or  the  liberties  thereof,  being  entitled  to  the  tithes 
of  .that  paiishy  in  the  month  of  July  1804,  filed 
Ills  bill  of  complaint  in  Chancery  against  the  Appel- 
lants, who  were  in  possession,  as  the  owners  and 
occupiers  of  certain  warehouses  and  other  premises 
situate  in  Gravel-lane,  Petticoat-lane,  Harrow-alley, 
Cuder's-street,  and  Parker's-gardens,  within  that 

*  See  this  cate  upon  Uie  hearing  m  the  Court  below, 
3  Swan.  ^48. 
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,  iSai-  part  of  the  parish  lying  within  the  city  of  London. 
a.  i.coMPAKT  The  bill  prayed  that  an  account  might  be  taken  of 
"■  the  several  sums  of  money  due  and  owing  to  the 
Respondent  from  the  Appellants,  in  respect  of  the 
tithes,  rates  for  tithes,  sums  or  cuetomary  payments, 
or  other  duties  in  lieu  of  tithes,  on  account  of  the 
warehouses  and  other  premises  held  or  occupied  by 
them  within  such  part  of  the  rectory  or  parish  of 
St.  Botolph  as  aforesaid,  or  the  titheable  place* 
thereof,  in  each  year  since  the  said  month  of  May 
1804,  and  that  the  Appellants  might  pay  to  the 
Respondent  the  money  which  should  be  so  found 
due  from  them  on  the  taking  of  such  account.  The 
Respondent,  by  the  bill,  setting  forth  a  certain  de- 
cree duly  inroUed  in  the  said  Court  of  Chancery, 
bearing  date  on  the  asd  of  February  1545,  and  made 
by  Thomas,  then  Lord  Archbishop  of  Canterbury, 
and  others,  in  pursuance  of  an  Act  of  Parliament 
passed  in  the  37th  year  of  the  reign  of  Henry  Vlll, 
intituled,  "  An  Act  for  Tithes  in  London,"  and 
charging  that  the  tithes  payable  by  the  Appellant* 
in  respect  of  their  premises,  and  the  amount  of  the 
several  sums  to  be  paid  by  them,  ought  to  be  com- 
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••  any  part  thereof  under  any  yearly  or  other  rent,      toai. 
^*  or  for  any  consideration  in  the  nature  or  in  lieu  of ,.  i.  compaut 
^*  rent,  and  that  no  yearly  or  other  rent  had  at  any        ^- 
^^  time  been  paid  for  the  said  warehouses  or  ground. 
^  That  as  tor  aU  the  worehoufes  then  in  the  oocupi- 
^*  tion  of  them  the  Appellants,  (except  some  ware-  * 
'^*  houses  called  Rdmball's,  about  whidh  at  present 
^  there  ii^  no  question,)  thereinbefore  m^stioned  to 
^*  be  situate  within  that  part  of  the  said  rectory  or 
^^^farisb  which  is  within  the  said  city  of  Londcm 
^or  the  liberties  thereof,   the  Appellmts  nerer 
^  having  held  the  same  at  or  subject  to  any  rent, 
<**  and  no  part  thereof  having  been  let  since  they 
>  **  were  built/ they  the  Appellants  were  unable  to  set 
'^'  forth  as  to  their  knowledge  what  waff  the  then 
^  actual  value  tiieriof.** 

The  bill  vms  afterwards  amended,  and  the  Ap- 

'p^ants  put  in  a  fc^er  answer,  the  Respondent 

*jreplied  thereto;  and  the  cause,  being  at  issue,  came 

on  to  be  heard  on  the  2d  day  of  March  18189 

'before  the  Master  of  the  Rolls,  when  his  Honor 

declared,    *^.  That  the    Respondent  was  entitled, 

-  ^  among  othdr  things,  ta  tithes  after  the  rate  ef  two 
'^^ahfllings  and  nine  pence  iii  the  pound  upon  the 

'^^  anniud  value  of  all  the  messuages,  warehouses,  and 
^**  other  premises  hqld  or  occupied  by  them  (the 

-  ^^  AfpdDailts)  withm  the  said  parish  of  St;  Botdph 

-  ^'  vrithout  Aldgate,  in  l^e  city  <rf*  London,  except 
'"''ihe  said  premises  edied  Rumball^s  warehouses; 

^  and  he  did  order  and  decree  that  it  should  be 

^^  iefelmd  to  Mr.  Thompson,  one  of  the  Masters 

<M  of  the  said  Court  of  Chancery,  to  ascertain  the 

vahie  ofthe  premises,  exc^t  as  aforesaid,  and  to 
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j-u  gasccountof  what  was  due  to  the  Respon- 

,8»'^^^  '  J,  fyj.  tithes  at  the  rate  aforesaid  ;  and  that  the 

' — ^^i^i-  J  iopclit"^  should  pay  to  the  Respondent,  what 

'inn'-  ,1  sbo^^  ^  reported  due  to  him  on  taking  of  the 

,1  gaid  account,  together  with  the  costs  of  the  saH 

II  suit-" 

Jb  pursuance  of  this  decree,  interrogatories  m 
beh^f  of  the  Respondent  were,  in  or  about  the 
month  of  November,  carried  into  the  office  of 
the  Master,  for  the  examination  of  the  Respon- 
dent's witnesses  as  to  the  value  of  the  warehouses 
and  other  premises  above  mentioned,  and  three  wit- 
nesses were  then  examined  on  his  behalf,  namely, 
Mr.  James  Burton,  "William  Montague,  and  Joseph 
Kaye.  In  the  course  of  the  following  December, 
interrogatories  were  carried  into  the  Master's  office 
on  the  part  of  the  Appellants  for  the  examination 
of  witnesses  on  their  behalf,  upon  which  Mr.  Deo- 
nis  Chapman,  Mr.  John  Shaw,  Mr.  William  Pilkiog- 
ton,  and  Mr.  S.  P.  Cockerell  were  examined. 

All  the  persons  who  had  been  so  examined  on 
the  part  of  the  Respondent  were  surveyors  or  archi- 
tects, and,  together  with  those  examined  on  the  p^ 
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Reqxmdent  laid  before  the  Master,  in  addition  to      1891. 
evidence  of  the  surveyors,  the  evidence  of  some  ^  ,  compant 


experienced  vnurehousemen  and  wharfingers,  whose        «• 

KYN  \STOX* 

]Mactical  acquaintance  with,  and  knowledge  of,  the 
▼aloe  of  premises  similar  to  those,  which  were  the 
Subject  of  the  above  inquiry,  might  assist  the  Master 
filming  a  judgment  upon  the  matter  referred  to 


With  this  view,  the  other  depositions  not  having 
published,  publication  was  enlarged  at  the  in- 
stance of  the  Respondent,  and  it  was  proposed  on 
Ills  bdudf  to  examine  two  experienced  warehouse- 
mokf  who  were  stated  to  be  peculiarly  well  qualified 
te  famish  the  Master  with  practical  information  i 
mud  in  order  that  the  testimony  of  those  persons 
nyght  be  as  full  as  possible,  application  v^as  made  on 
bdudf  of  the  Respondent  to  the  Appellants,  that 
tiiose  two  witnesses  might  be  permitted  to  inspect 
tibe  interior  of  the  warehouses  in  question,  prepara- 
tory to  their  being  examined.  * 

With  this  application  the  Appellants  refused  to 
eomply,  although  the  other  witnesses,  who  had  before 
Iwen  examined,  had  been  permitted  to  have  an  in- 
spection of  the  premises  previous  to  their  examina- 
tion ;  the  Respondent  therefore  applied  to  the  Court 
of  Chancery  for  an  order  upon  the  Appellants  to 
grmt  such  inspection. 

This  application  was  made  by  motion  before  the 
Viee-Chancellor,  on  the  6th  of  February  1819,  sup- 
pttoi,  by  the  affidavit  of  Richard  Grose  Burfoot, 
the  Reqwndent's  solicitor,  when  his  Honor  ordered, 
*"  Ihat  it  shoidd  be  referred  to  Mr.  Thompson,  the 
^'  same  Master  to  whom  the  cause  stood  referred,  to 
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tto'-       **  inqnire,  and  state  to  the  Court  whether  an  inapec- 

E.  I  coMpAHT  "  **™*  of  the  sevenU  warehouses  aod  premues  fadotv 

V.        **  mentimied  to  be  in  the  occupatiwi  of  the  Appet- 

"  lants  in  Grayel-lane,  Fetticoat-lane»  HartowH^l^, 

"  Gutl^s-street,  and  Parker'is-garden>  ntpectinij, 

"  by  the  said  Joseph  Sills  and  Robert  Smith,  Qa 

'*  the  pfdd  order,  by  ipistake,  called  William  initio 

"  preparatory  to  their  being  examined  as  witnemi 

-   *'  ttpon  inteTTogatoiies  carried  into  the  said  Muter*! 

"office  by  the  Respondent,  in  punudnCe  of  the 

**  decree  made  on  the  hearing  of  the  said  cause,  the 

**  3d  day  c^  March  1818,  (and  which  ia  t}ie  deem 

"  hereiAbefore  stated,)  was  necessary  fyt  the  miA 

"  Master  to  form  his  conclusion  upon  the  matten 

"  thereby  reierred  to  him ;  and  after  the  said  MaiUir 

"  should  have  made  his  report,  such  fiirtiier  oidK 

"  ahould  be  made  as  should  be  just" 

Tbti  Appetianti  w»e  dissati^ed  wilii  this  .ordn^ 
and  aoQOrdingly  i^Ued  by  motion  to  the  LOrd  Cbt^ 
cellor  to  dischai^  it ;  but  he  being  of  (^nnioB,  aAff 
aigumeot,  diat  ihe  oider  was  ri^it,  ,reiiued.the 
moUon, 
Fending  these  proceedings  before  the  "Lord  Qufr- 
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^«  of  jth^  i^d  affidmiUy  aiicl  of  what  had  been 
*^  idl^ed  b^sre  him  by  the  solicitim  far  the  said 
*'  parties,  o£  opinion  that  an  inqieotion  of  the  seve*  '^ ''  ''1^^'' 
•*  ral  warehouses  and  premises  hereinbefore  men-   »^''^»*^** 
*^  tioned  to   be   in  the  occupation  of  the    said 
**  Appellants^  in  Gravel-lane»  Petticoat-lane,  Ifar- 
^  xow^Hej^   CttUerVstreet,  apd  ParkePs-garden^: 
**  'feqpectiyely,  by  the  said  Joseph  Sills  and  Robert 
Smith,  preparatory  to  their  being  examined  b» 
wiUiesses  upon  the  iiM;errogatories  exhibited  by. 
tiie  said  Req^ndwt  before  him  for  the  examina- 
tion of  witness^  in  respect  of  the  matters  referred* 
«<  Uy  him  by  th^  said  decree  of  the  9d  of  March 
*^  1818,  Was  neoessary  for  him  to  form«  satis^actoi^; 
*^  conclusion  upon  the  matters  referred  to  him  by^ 
^  tiie  said  decree/* 

This  report  having  been  filedj  the  Respond^Dtfe 
pxeferred  a  petition  unto  the  Lord  Chancellor,  jmy- 
ing  that  the  report  might  be  confirmed,  md  that  the 
aforesaid  Joseph  Sills  and  Robert  Smith  might  be 
at  liberty  forthwith  to  inspect  the  jseveral  warehouses 
and  premises. 

Upcm  the  7th  of  April  1819,  this  petition  came 
on  to  be  heard  before  the  Vice-Chancellor,  wheti 
counsel  fw  the  Respondent  attending  acciM^ng^y,; 
and  no  one  attaiding  for  the  Appellants,  althou^ 
they  had  been  duly  served  with  a  copy  of  the  said 
petition,  and  his  Lordship's  order  made  thereon,  aa 
appeiffed  by  ^davit  thai  produced  and  read,  the 
Court  ordered,  ^'  That  the  said  Master's  said  report 
**  should  be  confirmed  And  it  was  ordered  that 
^*  the  said  A^dilants  should  permit  the  said  Jose^ 
^^  S^  and  Robert  Smith  to  inspect  the  said  aeveTal 
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i»»i.      "  warehouses  and  premises  in  Gravel-luie,  Petticoil- 
>.■  cKHt.Hi  "  '"**•  Harrow-alley,  Cutler's-ttreetj'and  ^Aer*** 
"  gardens  respectively,  prepustory  to  their  being 
"  examined  as  witnesses  upon  such  intem^atoriei 
"  as  aforesaid." 

The  East  India  Company  then  presented  a  peti- 
tion of  Appeal  to  the  Lord  Chancellori  stating 
themselves  to  be  a^rieved  by  the  sud  two  serenl 
orders  of  his  Honor  the  Vice-Chancellor,  bearing 
date  the  6th  day  of  February  and  7th  day  of  April, 
1819,  and  by  each  of  them,  and  praying  that  the 
same  might  be  reversed. 

On  the  4th  day  of  May  181^,  upon  the  faearii^ 
of  the  petition,  the  Lord  Chancellor  aflBrmed  the  two 
orders  of  the  Vice-Chaucellor. 

From  these  three  orders,  bearing  date  respeetivdj 
the  6th  day  of  February,  7th  day  of  April,  and  4^1 
day  of  May  1819,  the  appeal  to  the  House  of  Locds 
was  presented. 

For  the  Appellants : — 

The  occupiers  of  private  dwelling-honses,  wari^ 
houses  and  premises,  are  by  law  entitled  to  the  ex- 
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that  any  instance  can  be  found;  but,  on  the  con-,     'Bai. 
trary,  it  is  admitted  that  no  instance  can  be  found  in  b.  i.  coMPAur 
which  the  Court  of  Chancery  has  ever  heretofore    j^YnInoM. 
assumed  or  exercised  any  such  authority. 

For  the  Respondents  :— 

It  was  competent  to,  and  within  the  authority  of 
the  Court  of  Chancery,  in  such  a  case  as  the  present, 
to  require  and  compel  the  Appellants  to  allow  the 
witnesses  of  the  Respondent  to  survey  and  inspect 
the  premises  in  question  : 

An  inspection  of  the  interior  of  the  above-men- 
tioned premises  by  Joseph  Sills  and  Robert  Smith,  pre- 
vious to  their  being  examined,  is  necessary,  in  order 
that  their  evidence  may  be  complete  and  satisfactory, 
and  that  the  Court  may  have  such  full  information  as 
is  essential  to  enable  it  to  form  a  correct  judgment, 
with  respect  to  the  true  value  of  these  premises : 

It  is  apparent,  that  unless  the  witnesses  on  both 
sides,  in  cases  like  the  present,  are  permitted  to 
have  such  inspection  as  is  here  sought,  the  Court 
will  in  efiect  be  obliged  to  detennine  all  such  cases 
upon  evidence  adduced  on  one  side  only,  and  by  that 
party  which  is  most  materially  interested  in  depre- 
ciating the  premises,  which  are  the  subject  of  inquiry, 
below  their  real  value. 

For    the    Appellant,    The    Attorney    Generate 

Serjeant  Bosanquet,  (and  Mr.  H^yatt.) 
For    the    Respondent,     Mr,    fFetherell,    Mr. 

Ralph  Fatmer^. 

^  The  arguments  were  in  substance  the  same  as  upon  the 
healing  iii  the  court  below.  3^  Swans,  p.  248. 
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lUai.  The  Lord  Chancellor,  in  the  course  of  the  argu- 

~^  ment,  asked  whether,  in  case  of  an  agreement  be- 
tween landlord  and  tenant,  that  the  value  of  Umber 
used  in  repairs  should  be  allowed  at  the  end  of  the 
lease,  a  right  would  not  exist,  and>  as  incident  to  the 
right,  a  power  in  a  court  of  equity  to  compel  inflec- 
tion for  the  purpose  of  valuation ;  and  it  being  ob- 
served, in  answer  to  this  question,  that  the  right  and 
power  in  the  case  supposed,  would  arise  out  of  con* 
tract,  he  asked  whether  the  act  of  parliament  ms 
not  a  contract  for  all  parties.  The  reason  (he  ob- 
served) why  all  these  suits  were  brought  into  equity 
was,  because  the  lord  mayor's  court  was  unable  to 
deal  with  them. 


Mirch         Lord  Redesdale,  after  stating  the  bill  and  ; 

*  the  order  in  question,  and  the  proceedings  upon  it, 

made  the  following  observations : — 

The  question  is,  whether  the  order  of  the  7th  of 
April  iSlQcan  be  supported.  The  ground  stated 
for  the  Appeal  is,  that  this  is  a  private  dwelling- 
house,  and  that  the  occupier  is  entitled  to  exclusive 
possession, — that  no  adverse  entry  can  be  made  bul 
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yjort^d  his  inability  to  form  an  opinion  of  the  value       ^821. 

'dfthe  premises,  without  such  inspection  as  the  order  ^^ ,  coMPiftV 

Iriequires ;  arid  how  otherwise  is  it  possible  to  judge    ^^^^^^ 

of  the  vaiae  ?    If  there  are  no  means  to  form  any 

jadgihettl  Upoft  this  subject,  the  Court  would  have 

too  poWer  eflettudly  to  execute  the  decree  which  has 

been  pfdnOunced  in  the  cause.     The  result  of  this 

state  of  thirigfs  would  be,  that  the  East  India  Com- 

pahy  Would  be  their  own  valuers,  arid  the  questioii  in 

Ihe  cduse  iAuA  be  decided  upon  evidence  fuinished 

fey  orie  of  the  parties  to  the  exclusion  of  the  other. 

^e  objection,  upon  the  fade  of  it,  appears  to  be 

hnrea^oriable. 

The  arguments  urged  for  the  Appellants  at  the 
Bdt*  ai*e  founded  upon  the  supposition,  that  the  Court 
has  directed  a  forcible  inspection.  This  is  an  erro- 
neous view  of  the  case.  The  order  is  to  perm  ft ; 
and  if  the  £ast  India  Company  should  refuse  to 
|)eraiit  inaction,  they  will  be  guilty  of  a  contempt 
pf^  the  Court,  in  which  case,  being  a  corporation 
vifdjch  canri'dt  be  affected  by  personal  process,  a 
seqtiestratiori  issues  against  their  gobds,  to  cotnpel 
obedience  to  the  order,  or,  as  a  preliminary  step,  to 
aiithbriite  the  Court  to  take  the  bill  pro  confesso. 
So  it  is  in  the  ease  of  irisufficient  answers,  and  other 
proceedings  of  a  suit  in  equity.  The  bill  cannot  be 
taken  pro  confeBso^  until  the  process  against  the 
person  for  contempt  has  been  exhausted.  In  this 
case  therefore,  if  the  order  to  peffnii  inspection  Jbe 
errorieous,  and  not  the  subject  of  process  for  con- 
tempt in  case  of  disobedience,  the  bill  cannot  be 
taken  pro  confesso^  and  the  justice  of  the  Court  is 
defeated.     In  the  argument  much  reliance  seems  to 

M  2 


Ili4  CASES  IM  THE  HOUSE  OF  LORDS 

i8ai.  ^  iiave  been  placed  on  Semayne's  Case*,  which  may 
be  considered  as  tlie  foundation  of  the  objectiaD. 
But  there  the  questioa  was  collateral.  It  was  aa 
action  upon  the  case  against  a  surviving  partner,  (at 
obstructing  the  execution  of  a  writ  of  extent,  issued 
upon  a  recognizance  in  the  nature  of  a  statute-staplet 
by  shutting  the  door  of  his  house  against  the  shoiff 
and  jury,  who  came  to  extend  the  goods  of  the  de- 
ceased partner.  According  to  one  of  the  resolution! 
in  that  case,  the  sheriff  has  not  authority  by  l&wto 
break  open  doors  to  execute  process  at  the  suit  of  a 
subject,  althougli  request  be  made,  and  admission  to 
the  houst;  refused  j  and  the  substance  of  the  reason 
given  for  this  resolution  is,  that  it  would  be  attended 
with  danger  to  tlie  public  peace.  Wliether  this 
reasoning  stands  on  a  solid  ground  may  be  ques- 
tioned. 

On  process  at  the  suit  of  the  Crown,  where 
goods  are  fraudulently  removed,  and  in  cases  of 
replevin,  the  doors  of  a  house  may  be  broken  by  the 
sheriff  after  request  and  denial.  In  the  latter  case 
the  power  is  given  by  statute.  But  how  can  that 
reasoning,  though  ever  so    well  founded,  impeach 
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It  was  suggested,  in  argument  for  the  Respondent,  i32i. 

that  as  courts  of  equity  assist  the  courts  of  law  to  arrive 

at  a  judgment  in  a  cause,  so  by  analogy  they  might    ^^^^^ 

assist  them  in  the  execution  of  the  judgment  upon  a 

Jieri  facias^  or  otherwise.  But  this  notion  is  founded 
upon  a  mistaken  view  of  the  practice  of  equity.  The 
assistance  given  to  courts  of  law  by  couits  of  equity 
is  to  remove  legal  impediments,  as  a  nominal  title  in 
a  third  person ;  and  this  interference  is  necessary, 
because  the  courts  of  law  have  no  power  to  remove 
the  impediment.    To  assist  the  execution  of  a  writ  of 

Jieri  facias  would  be  to  make  a  new  law  in  courts 
of  equity.  They  proceed  always  indirectly  by  pro- 
cess of  contempt,  in  all  cases  except  where  the  deci- 
sion is  upon  a  title  to  land,  in  which  excepted  case 
they  decree  possession,  and  direct  the  sheriff  to 
execute  the  decree. 

What  was  the  origin  of  the  power  of  the  Court, 
it  might  be  difficult  to  determine.  It  now  stands 
upon  usage,  and  is  not  confined  to  cases  precisely 
similar  to  those  which  have  preceded,  but  is  adapted 
to  emergencies  to  make  the  jurisdiction  of  the  Court 
effectual. 

Courts  of  equity  giving  judgment  on  the  peculiar 
subject  of  their  jurisdiction  in  cases  of  trust  or  fraud, 
or  other  cases,  direct  possession  to  be  given,  or  direct 
tenants  to  attorn  and  pay  rents,  or  compel  the  spe- 
cific execution  of  agreements.  In  case  of  chattels, 
they  frequently  order  specific  delivery  of  the  article 
demanded,  but  enforce  their  decrees  and  orders  only 
by  process  of  contempt.  In  the  case  of  the  silver 
altar*,  which  depended  on  the  peculiarity  rather  than 

*  The  Duke  of  Soweriet  v.  Cook  ton ,  3  P.  W.  390. 
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'flai-      the  intrinsic  value  of  the  thing,  a  jury  could  not  hwe 
1. 1.  coMFiiK  given  an  a^opriatc  remedy  in  dam^ige*.     In.  sncb 

J'-  cases  courts  of  equity  enforce  obedience  by  fxocint 
of  contempt,  and  never,  but  i»  the  excepted  09^  pf 
a  decree  for  land  in  a  judghient  upon  title^  direct 
the  sheriff  to  take  and  give  poa^s^on  by  $}n:e. 

In.  the  case  of  realty,  the  Court  orders  (he  £uliK 
party  to  deliver  possessioi^.  I(  bf  disobeyf  Ijt^gr^^i, 
the  sheriff  is  directed  to  put  the  party  in  ]Mwses«i«Bii 
for  whom  the  decree  is  made.  In  the  case  of  per-^ 
sonal  chattels,  the  Court  operates  on  the  jperson  bj 
process  of  contempt,  and  effects  the  end  indirectly^ 
wliich,  according  to  theiif  practice  in  such  ca£C!i».  iff 
not  permitted  to  be  done  per  directum. 

In  this  case  tlie  substantial  question,  is*  Vfbetber 
such  a  power  in  the  Court  is  not  necessa^  f^T  tW 
purposes  of  justice.  It  is  objected  that  if  is  new 
practice,  aijid  that  there  is  no  case  to  bf  foun^  w|Jch 
warca^ts  it ;  but  the  case  of  Lord  Lon^dalfi.*  is 
directly  in  point,  and  much  stronger  than  t^  ^as^ 
now  before  us  for  decision. 

This  is  a  case  where  a  plaintiff  has  fk.  ^laisa  ibr  ^ 
payment  out  of  property,  according  to  its  ya^  f, 
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tlwt  tfie  plaintiff  had  no  right.  But  in  this  case  his  iSai. 
r^t  is  ascertained.  The  only  difference  (which  is  ^  ^  compint 
immaterial)  is,  that  in  that  case  it  was  a  mine,  in  this  ,  ^* 
8  honse ;  but  both  are  eqaatly  private  property.  In 
that  case  the  result  of  the  inspectbn  was,  a  discovery 
that  coal  to  the  amount  of  3,000/.  had  been  taken 
away  from'  Lord  Lonsdale.  If  the  practice  of  the 
Court  had  depended  on  the  will  of  the  party,  the  de^ 
fendant  in  that  cause  would  not  have  permitted 
inspection  by  any  person  but  his  own  agents.  Such 
an  order  was  made  in  that  case,  and  there  was  no 
appeal  against  it.  So  in  the  case  of  Lord  Byron*,  the 
order  was  in  effect  mandatory.  But  if  this  had  been 
the  first  instance,  it  would  not  be  a  substantial  ob- 
jection ;  for  if  so,  every  order  made  for  the  first  time 
might  be  resisted  on  that  ground 

The  Lord  Chaacellor : — This  appeal  is  brought 
before  the  House,  in  consequence  of  a  strong  impres- 
sion on  the  mind  of  Sir  Arthur  Pigott,  who  always 
misunderstood  the  order.  After  the  Vice- Chancellor 
kad  refeired  it  to  die  Master,  to  consider  whether  it 
was  neoessary  that  inspection  should  be  had^  and  the 
motion  was  made  befbre  me  to  discharge  that  order, 
I  suggested  that  the  order  should  not  be  impera- 
tive to  inspect,  but  on  the  defendants  to  permit 
infection.  That  suggestion  was.  adopted  by  the 
Vice-Chftncellor  in  the  order  subsequently  made, 
which  is  now  the  subject  of  appeal.  This  is  neces- 
sary to  be  noticed,  on  account  of  the  reasons  appear- 
ing in  the  Respondent's  case.  That  course,  I 
apprehend,  is  at  all  events  lawful.  If  the  defendants 
reftise-  to  permit  inspection,  the  Court  will  then  have 

*  1  B.  C.  C.  588.  See  alao  Lane  v.  Newdigate,  10  Ves.  192. 
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to  consider  what  ought  to  be  done ;  whether  thef 
t  will  compel  the  inspection,  and  how.  No  such  onkr 
has  yet  been  made,  but  the  Court  can  find  dw  mj 
to  do  complete  justice.  The  time  may  come,  whei 
the  defendants  may  be  of  opinion  that  the  order  ii 
beneficial  to  them.  -  I  do  not  at  present  intimate 
what  I  mean ;  it  is  sufficient  to  say,  that  the  means 
of  enforcing  what  is  due  to  justice  can  be  found. 

gill  March,  iSss. 
Ordered  and   adjudged.    That  the   said  Petition    and 
Appeal  be  dismissed  this  House,  and  that  tiie  said 
orders  therein  complained  of  be  conftrmed. 


Thk  memory  of  the  cue  mentioned  by  Lord  Redewlale  ia 
the  text,  p.  iGG,  had  almoit  perished  in  the  Profeuion.  Tlie 
attornieB  and  agents  of  Lord  Lonsdale  in  the  canae  weia 
dead,  and  all  tlie  Counsel,  except  Lord  Redesdale,  to  wbo« 
kind  condescension  the  Reporter  is  indebted  for  fumiahing  a 
clue  to  obtain  the  following  account  of  the  case,  cxtnwted 
from  the  Register's  Book. 

The  Earl  qf  LoHtdaU  v.  J.  C.  Cunaen,  Esq. 

In  this  case  the  Earl  of  Lonsdale  had  filed  a  Kll  aga&Ml 
J.C.  Curwen,  Esq.  by  which,  and  the  affidavit  of  John  Walker, 
it  appeared  that  the  Earl  of  Lonsdale  was  seised  of  the 
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to  be  extended  and  carried  into  and  under  the  closes  called  1799* 
the  Clossoks  for  the  length  and  space  of  40  yards  and  up- 
wards ;  and  also  caused  large  quantities  of  coal  to  be  dug  out 
and  taken  from  under  the  closes  called  the  Clossoks,  to  the  J*  c.  cukwkn. 
aoMunt  of  600  waggons,  or  3,100  tons,  of  about  the  value  of 
^OoL  or  upwards :  that  having  been  directed  by  Mr.  Curwen 
to  extend  the  workings  farther  under  the  Clossoks,  he  had 
remonstrated  with  Mr.  Curwen  against  his  doing  so,  on  which 
Mr.  Curwen  had  engaged  one  Edmund  Bownass,  who  had 
the  direction  of  the  £.  of  L.'s  collieries  at  Clifton,  about  two 
or  three  miles  from  Workington,  to  take  the  charge  and 
direction  of  the  working  under  the  Clossoks ;  that  £.  B. 
afterwards '  proceeded  to  have  the  workings  carried  on 
under  the  said  closetf  to  the  extent  of  about  212  yards 
in  length,  and  in  breadth  to  an  average  of  about  105  yards, 
and  that  in  consequence  of  such  workings  the  greatest  part 
of  the  coals  which  had  been  raised  at  the  John  Pit  for  the 
preceding  two  years  had  been  dug  out  of  and  from  under  the 
Clossoks,  amounting  to  6,000  waggons  and  u(>wards,  of 
the  value  of  3,000/.  and  upwards,  over  and  above  the  300/. 
before  mentioned:  that  Mr.  Curwen,  about  the  13th  of  Aug. 
then  last,  gave  orders  and  directions  to  theworkmen  employed 
in  the  workings  under  the  said  closes  to  rob  or  take  away 
several  of  the  pillars  which  had  been  left  for  the  carrying  on 
the  workings,  and  which  they  had  ever  since  been  and  then 
were  doing,  by  which  means  the  workings  would  be  de- 
stroyed, and  it  would  be  rendered  impossible  for  any  person 
to  discover  the  extent  of  the  workings,  or  the  quality  of  the 
coals  dug  and  taken  away  thereout :  That  Mr.  Curwen,  in 
a  conversation  with  John  Walker  about  taking  away  the  coak 
under  the  f»aid  closes,  and  the  danger  of  a  discovery  thereof, 
asked  him  whether  he  (Mr.  Curwen)  could  not  drown  the  work- 
ings by  letting  the  water  out  of  his  own  collieries  into  the 
workings,  which  would  prevent  any  discovery  thereof  from 
ever  being  made,  which  deponent  said  he,  (Mr.  Curwen) 
might  do;  on  which  Mr.  Curwen  directed  him  to  go  on: 
That  Mr.  Curwen,  by  letting  the  water  out  of  his  own  col- 
lijeries  into  the  workings  would  ruin  and  destroy  the  workings 
of  T9ry  lar^.  quantities  of  coal  ^belonging  to  the.E.  of  Lona« 
cfarif,  .to^a«6ry4arge.and  aknost^iDOstimable  nmount.   It  alsQ. 
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1799-        appMred  b;  affidavit  of  J.  B.  Gvfarth,  thu  the  Pfauntiff  v« 

'  sowed,  Ike.  and  that  the  Defeodant,  irilhont  |M i iiiiwimi.  ma 

'  then  digging,  and  carrflog  away  coal  tram  ui^r  the  In^a 
^Qst  the  wilt  of  the  Pinintiff. 

Ttte  bill  prayed  en  injuDction  ta  reitnin  the  Defendeifc 
his  MvrantB,  ^c.  from  digging  or  getliag  cottl  in  or  uadcr 
ai^  of  the  premisea  in  queition,  or  any  part  ihemo^  ni 
particukily  from  robbiiiK  or  taking  away  the  piUsra  wUdl 
bad  been  left  in  the  weiliiDgi,  and  tfatt  tlw  Ptaintil^  !n> 
&e.  sii^t  be  at  liber^  to  a^icct  tbe  vorkiDga  of  De&nd-  ' 
a«t  under,  &c. 

Upon  a  motion  for  the  purpeie  enpToiied  in  the  piejrer 
of  the  bill,  it  vaa  Ordered,  tlMt  ae  injunctioa  eboiM  te 
awarded  to  restrain  the  Defeo^^nt,  hisaeivaMs,  &c.  fina 
digging  or  Rettieg  coaI»  in  or  uvdisrany  of  the  premtMi  m 
qtieation,  or  any  part  thereof,  and  Stom  tmnyiag  ea  any  wn^ 
ingf ,  and  in  psTticular  from  robbing  ee  taking  away  die  {HDan 
which  had  been  left  in  the  werkings  under  Ite  Plainti9*s  pai^ 
eels  of  laud  in  questioiv  itntil  the,  &e.  and  that  the  S'lsiMtifi 
his  serrantB,  &c.  should  be  at  liberty  to-  iiiq>ect  the  wtvUnp 
of  the  Defeod«M  under  the  Phintir^  iucloaures  called  IJN 
aossoks— Reg.  Lib.  A.  lygS,  p. 

Byaa  order,  dated  ihct  7th  June  1799,  reciting  the  San- 
goii^  order  of  the  aotfa  April  1799,  and  that  it  vaa  aUegad 
thRt  Jehn  Howard,  &,c.  sa  ageau  on  behalf  of  the  Plaiatift 
on  th»  aglh  of  April,  had  ppoceeded  to  inspect  the  vorkiaBi 
of  the  Defendant  in,  &c.  but  were  prevented  frem  oai*> 
pleting  such  in^KCtion,  liecuuse  the  pipe  or  air-course  whicit 
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Ibt  it  WM  prayed  that  the  Plaintiff,  his  servants,  &c.  might  be         1  ygg^ 
U  liberty  as  often  as  should  be  necessary  to  make  further 
fltber  inspections  into  the  workings  of  the  Defendant,  under, 
kt;  and  that  in  order  to  enable  the  Plaintiff,  his,  &c.  so  to    j.c.cvkwxx. 
ofect  the  same,   the  Defendant   might  be   directed  to 
Mtore  the  several  air-courses  theretofore  used,  and  existing 
■Ain  the  colliery,  and  to  remove  the  earth,  &c.  lying  at 
til  ead^  roads  and  passages  leading  to  the  workings ;  and 
tbt  the  Fiaintii^  his  servants,  &c.  might  also  be  at  liberty  to 
m  tH  secessaiy  means  to  ascertain  the  workings  and  the 
ettent  thereof:  It  was  ordered  that  certain  persons  named  in 
ths  Older  should  be  at  liberty  to  view  the  mine,  and  that  such 
as  the  viewers  might  think  proper  to  appoint,  should 
such  viewing  of  the  mine ;  that  the  Defendant  should 
the  obstructions  to  be  removed,  and  open  the  air-courses 
II  the  viewers  should  think  necessary  for  such  inspection ; 
■d  thai  the  viewers,  and  such  other  persons  as  they  riiould 
i^iomt,  should  be  at  liberty  as  often  as  should  be  necessary, 
t9  sake  from  tisae  to  time  inspections  into  the  workings  of 
tib  Defendant  under  the  premises  of  the  Plaintiff,  so  as  to 
OMble  the  viewers  to  make  a  perfect  and  complete  report  of 
the  workings* 

No:  fhrther  notice  of  this  case  occurs  in  the  Register's 
Book ;  and  according  to  information  communicated  by  Lord 
Bedeidale,  the  case  was  compromised  by  the  payment  of  a 
kigesum  for  the  coab  taken  from  under  the  grounda  of  Lord 
Umschde. 


The  practice  in  Couvts  of  Equity  of  grantii^  orders  for 
ihipsctkm  of  mines,  machines,  &c.  is  well  settled.    But  no 
foCice  has  ever  been  taken   of  the  point  in  the  books  of 
practice,  and  no  authorities  are  to  be  found  upon,  the  sub- 
ject in  liie  Reports  of  Cases  in  Equity ;  except  the  case. 
k  the  Const  below*  of  Kynastop  v.  The  Etust  India  Com- 
I    pny,  as  reported  3  Swan,  249,.  v>d  upon  Appeal,  to  the  House; 
of  Lords,  now  reported  in  the  text,  and  which,  case,  as  it 
tthlcs  to  warehouses,  is  distioct.from  former  authorities,  and 
neirinits  kind.  Two  cases  of  orders  for  inspf9f;tioa^x|jac(ied 
fram  die  Register's  Book  ai^e  therefore  subjoiqed. 
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WaikeT  and  others  v.  Fletcher  and  olfi^rt. 

1S04.  In  this  cue  it  appeared  from  the  allegations  of  the  fiilL 

' ' '    supported  by  allldavits,    that  the  plaintiffs  beiog   poG^ewd 

"^DTHEKi'^''    "'^  divers  mines  of  coal  at,  Ac.  which  ihev  had    for  a  long 
'■.  time  (then)  past  wrought  in  copartnership  ;  and  that  John 

""'oTHKs'""  ""■■"'  *''^"  **'^*  *^'^^''  '"  *^'''  '"  '■■"^^  '"'"■  ^"  '''*  plaintiffs  rf 
In  ChBficerv,  a  close  of  land  (with  the  mines  of  coal  under  the  same),  whici 
i:;itiDrc.  at  the  east  end  abutted  on  a  cenuln  clo^te  belonging  to  the 

defeDilant  John  Fletcher,  called  ihu  Seggs,  and  on  the  Boud 
side  on  another  close  calkd  Flon'cred  Moss  ;  and  that  the 
Defendaots  had  begun  to  work  the  same :  That  tliere  was  under 
the  close  belonging  to  the  Plaintifls,  called  Howered  '^Itm 
and  the  other  clones,  called  Flowered  Moss  and  the  Se^p, 
amine  or  vein  of  coal  of  very  considerable  value;  and  thtl 
the  Defendant  John  Fletcher,  together  with  the  DefcndoDB 
Joieph  Steel  and  John  WiUon,  cIilu  were,  and  fur  some  time 
then  past  had  been  carrying  on  and  working  divers  collierin 
and  coal-mines  in  copartnership;  and  the  Defendants  assach 
copartners,  or  their  servants  and  workmen,  about  three  yesn 
before,  had  sunk  a  coal  pit  and  erected  a  tire  engine  in  ibc 
close  of  the  Defendant  John  Fletcher,  called  the  Seggs,  si 
the  distance  of  about  joyiirda  from  the  PlaintifTs  close  called 
the  Flowered  Moss,  anil  hud  ever  since  worked  the  said  col- 
liery, and  bad  carried  on  their  works  from  the  engine-pii  to 
the  rise  of  the  colliery  towards  the  I'lainlift's  close  :   That  tlie 
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agents,  had  dug  or  taken  such  coals  as  afoi'esaid  :  That  a  few         1804. 
weeks  after  the'  sinking  of  the  pit  was  begun  by  the  Plaintifis, 
the  Defendant  Steel  was  present,  and  declared  that  the  Plain- 


rLCTCHlK   11l» 
OTBKBl. 


V 
WaI.KKR  IND 
OTHERS 

tiffii  should  never  have  a  colliery  or  pit  there,  or  to  that  pur*  r. 

port  or  effect :  That  every  means  to  prevent  the  same  had  since 
been  used  by  the  Defendants,  and  when  the  defendants  found    j^  Chancery, 
that  such  their  workings  under  the  PlaintifPs  close  bad  been  itth  Dee. 
discovered,  they  caused  part  of  such  workings  which  laid  near 
the  pit  sunk  by  the  Plaintiff  to  be  filled  up,  and  also  plugged 
the  bore  hole,  and  made  barriers  and  walls  in  their  workings 
under  the  closes  called  the  Seggs  and  Flowered  Moss,  or  one 
of  them,  and  had  6iled  the  same  with  wood,  earth,  clay  and 
other  materials,  and  thereby  prevented  the  water  flowing  from    . 
thie  coal  under  the  PlaintiflTs  close,  in  such  manner  as  it  had 
before  done,  and  the  pit  which  the  Plainti£b  had  begun  to 
link  and  dig  was  thereby  overflowed  with  water  to  the  depth 
of  four  or  &ve  yards,  so  that  tlie  Plaintifi  were  prevented 
from  working  in  and  sinking  the  same ;  and  the  water  also, 
by  being  so  stopped,  in  part  forced  and  extended  itself  to 
another  colliery  which  the  plaintifis  were  working,  and  whidi 
was  near  a  quarter  of  a  mile  from  the  Defendant's  Seggs  close, 
and  was  likely  to  extend  much  farther,  and  considerably  to 
injure  such  last-mentioned  colliery :    That  from  the  proceed- 
ings of  the  Defendants,  which  they  still  continued  to  pursue, 
and  threatened  to  carry  on  to  a  much  greater  extent,  unless 
such  plugs,  walls,  dams  and  barriers  were  taken  away,  the 
plainti^  were  in  great  danger  of  losing  the  whole  benefit  and 
enjoyment  of  their  mipe  or  vein  of  coals  under  their  close, 
and  their  workings  in  other  places  might  and  would  be  greatly 
damaged ;  and  the  defendants  by  continuing  to  carry  on  their 
workings  under  the  plaintifis  dose  had  taken  and  got  from 
onder  the  same  great  quantities  of  coals  of  great  value :  That 
m  order  to  discover,  and  if  possible  to  prevent  the  proceed- 
ings of  the  Defendants,  and  the  injury  done  thereby  to  the- 
Plaintifis  colliery,  the  Plaintiffs  had  caused  to  be  sunk  in  their 
close,  the  pit  before  mentioned,  which  was  of  the  width  of 
five  feet,  and  of  the  length  of  seven  feet ;  that  the  nearest 
part  of  the  pit  was  near  six  yards  from  the  Defendants  close 
called  the  Seggs ;  and  that  when  it  had  been  sunk  to  about  the 
depth  of  3a  or  34  yards^  the  PlaintifTs  caused  a  perpoodi* 
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cular  hole  to  be  bored  down  to  the  coal,  which  w«s  M  tk 
depth  of  35  fathoms,  or  thereabouts,  from  the  sutikce,  Hi 
die;  found  the  coals  at  the  bottom  of  such  bore-hole  entiR; 
but  having  had  reason  to  suspect,  from  the  proeeeduy  rf 
the  Defendants,  and  the  obseirationB  and  thrAata  uaied  bf 
them  shortly  after  the  Plaintiff's  pit  was  first  b^un,  thatAt 
coal  had  been  wrought  and  taken  away  within  a  veiy  sbM 
distance  of  sucli  hole,  Jeremiah  Harris  and  Joseph  Mnncislcr, 
on  behalf  of  the  Plaintiff,  requested  leave  of  the  Defeodat 
Johii  Fletcher,  and  also  of  tlie  agents  or  woi^mea  then  ttten^ 
ing  the  D^endsnt's  colliery,  that  Jeremiah  Hnrria,  at  eai 
agent  of  the  Plainti&  and  other  persons  then  preaent,  ud 
along  with  him,  might  be  permitted  to  go  down  mta  lie 
Defendant's  coal  mine  and  view  the  worlcB,  but  the  Defi» 
dant  Jobn  Fletcher  refused  to  comply  with  the  ^^caiioi^ 
unless  Jeremiah  Harris  could  show  a  legal  authority  to  enaUe 
him  to  do  so :  Ihet  the  Plaintifls  not  being  able  to  obtain  a 
view  of  the  Defendants  colliery  by  means  of  such  aj^licatiaK^ 
tlie  FlalntiA  caused  an  oblique  hole  to  be  bored  fn  their  pit, 
ao  as  to  strike  the  coal  at  a  little  distance  from  the  perpendiew 
lar  bore-hole,  that  the  oblique  bore-hole  waa  made  in  the 
hollow  works  made  by  the  Defendants  under  the  Flaintifi 
close  called  Flowered  Moss,  and  was  between  five  and  six  fee^ 
or  thereabouts,  on  the  east  side  of  such  perpeadi cular  hol^ 
and  when  the  boring  rods  in  such  oblique  state  had  reached 
the  depth  of  the  coal,  which  happened  on  or  about  the  Ml 
ei  September  then  last,  the  boring  rods  entered  into  ibi  hal- 
low working  made  by  the  Defendant  under  the  Flaiotift  dob^ 
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Ike  definidalrlti  nor  the  qOantiliM  of  coal  the  DefeodanU  had        1804. 
Udcen  from  under  Ihe  Sfune  i  That  the  Defendant!  had  then    t3    ^"^ 


litocked  up  their  woj^kingsi  or  bdme  of  theni)  under  the  Plains        otbkr* 
tiSh  Flowered  Moaa  close,   by  placing  framed  walk,  earth,  v* 

ndbbkhy  or  other  works  Or  inventions,  to  prt vent  the  Plaintifi       oihbrs^ 
iM  their  agents  haring  aby  aocese  to  the  same,  or  making  in  Cbaucery, 
any  discovery  of  the  injury  done  by  the  Defendants  to  the  ^^^  ^^* 
Fbintifi )  that  the  mine  or  vein  of  coal  under  the  Defen- 
dbnts  Seggs  dose,  and  part  of  Flowered  Moss  close,  belong 
iag  to  the  Plaintifis  whioh  adjoined  thereto^  dipped  to  the 
sooth,  and  therefore  inclined  from  the  place  where  the  Plain- 
tStb  had  sunk  the  pit  towards  Seggs  dose ;  and  that  such 
iMsn  of  coal  was  covered  with  a  bed  of  coal-metal  about  eight 
jardk  thickf  which  was  covered  with  a  bed  of  stone  fdioufe  four 
jards  thick,  which  beds  of  coftl,  metal  and  stone»  also  dipped 
in  the  same  direction  as  the  coal,  and  that  the  water  flowed 
down  sunk  beds  toi^ards  Seggs  close :    And  that  soon  after 
the  Plaintiff  had  bored  the  first-mentioned  oblique  bore^hole 
ki  the  workings  made  by  the  defendants  linder  the  Plaintifif 
Flo^rered  Moss  dose«  their  servants  or  workmeil,  had  put  or 
eatised  to  be  put,  a  plug  or  plugs  of  wood  and  iron  into  such 
bore*hole;  and  also  made  or  erected  walls,  fences  or  bar-* 
liers  in  the  drifU  or  woHdngs,  which  they  had  filled  with 
earth,  day,  stones  and  other  materials,  with  intent  to  make 
the  same  water*tight,  and  thereby  prevent  the  water  running 
dkvwn  from  the  coal,  and  the  water  soon  aflerwards  began  to 
ruD,  and  did  afterwards  rise  in  the  pit  to  the  height  of  four 
or  i^ve  yards,  which  was  then  dug  down  to  just  within  the 
bed  of  stone  only ;  that  the  Plaintiffit  had  since  endeavoured 
So  let  the  water  pass  the  pit,  and  to  sink  the  same  to  the 
eool,  for  which  purpose  the  Plaintifis  had  caused  another 
ebliqiic  bore-hde  to  be  bored  near  to  the  first-mekitioned  per- 
pendicular hde;  but  vl'hen  the  boring<-rods  reached  to  the 
place  where  coal  should  have  been>  the  Defendants^  to  prevent 
die  Plaintiflb  from  drawing  the  rOda,  and  in  order  to  deprive 
die  Plaintifi  of  the  use  thereof,  in  sinking  the  pit  deeper, 
ftstened  the  end  of  the  lowest  rods  used  in  boring  the  last- 
mendoned  oblique  hole  with  an  iron  fork  or  key,  or  other 
inatroment  or  means,  in  die  hollow  wotki  made  by  the  De- 
ftndants  nnder  the  pit  so  sinkmg  by  the  PlaintiA  in  their 
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clow,  and  had  nctiullf  prevented  the  Plaintifi  and  d 
workmen  from  drawing  the  boring-roda  upwards, 
a  very  considerable  force  bad  been  applied  for  tbat 
and  the  boring-rods  <till  remained,  and  were  kept  faateoei  hj 
the  defendants  in  the  bole  wfaereby  the  rods  were  wholljr  laMi 
and  rendered  useless  to  the  Plaintiffs,  and  the  Plaintifi  eoM 
therefore  no  longer  work  in  or  sink  the  pit  as  thej  had  ii> 
tended  by  tlie  usual  and  ordinary  meani  pursued  by  thea; 
aad  the  defendants  and  their  workmen  had  very  lately  pit 
and  placed  several  wooden  machines,  inventiona  or  contrif 
ances,  called  framed  dams,  in  the  hollow  worka  leading  ent 
of  their  coal  mines  to  the  colliery  and  mine  under  the  PUb- 
tiffs  close,  or  communicating  therewith,  by  meaDs  whereof  the 
water  was  dammed  or  blocked  up,  so  far  a*  the  said  inreB- 
tions  were  capable  of  doing :  And  the  defendanta  abaolnldif 
refused  to  pull  down  the  walla,  framed  dams  and  bonien, 
and  to  permit  the  water  to  run  as  it  did  before  ;  that  in  nnlcr 
to  deter  the  Plaintiffs  from  proceeding  further  in  sinking  the 
pit,  J.  Fletcher  the  younger,  the  son  of  the  Dcfendaitf 
Fletcher,  had  given  notice  to  the  Deponent,  who  was  then 
employed  by  the  Plaintitfs  in  sinking  the  pit,  that  the  De- 
fendants framed  dams  were  then  closed,  and  that  whoever 
should  be  at  the  bottom  of  the  Plaintil^s  pit  would  be  io 
danger  of  being  blown  u[i,  and  that  he  cimie  to  give  notice 
of  the  danger,  that  if  care  was  not  taken  they  mutt  abide 
by  the  consequence  after  such  notice ;  that  by  stopping  the 
water  from  running  off,  the  Plaintiffs  had  been  hindered  a  very 
long  time,  and  been  put  to  a  very  great  additional  expense 
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•o  tight  by  wedging  as  to  drive  the  wliole  of  tiie         a^ 
witer  baclc   into   the   Pkuntiffs    colliery;   and   tliey  also  v 


i.^ 


direatened  and  intended  to  prevent  the  Plaintife  from  work-    wat.kir  an^ 

lag  the  coals  under  their  close  called  Flowered  Moss,  or       ^'^"'"  ' 

whereby  the  Plaintifli  might  be  enabled  to  convert  the  coald  rLtrciiKR  aki^ 

under  their  Flowered  Moss  close  aforesaid  to  their  own  use.       ciinL"' 

And  in  conformity  with  the  declaration  of  the  defendant  Steel,  ^^^^  DccT^' 

the  Defendants  had  endeavoured  and  were  using  and  daily 

pursuing  every  means  in  their  power  to  deprive  the  It'laintifi 

from  deriving  any  beneBt  from  their  colliery,  or  from  any' 

means  of  discovering  the  extent  of  the  injury  done  to  the 

Plaintiff  by  the  proceedings  of  the  Defendants  and  their 

workmen. 

The  bill  was  filed  in  1804,  praying  that  the  Defendants, 

their  servants  and  workmen,    might  be  restrained  by  the 
injunction  of  the  Court  from  digging  or  getting  any  coals 
from  under  the  Plaintiff  close,  or  in  any  manner  digging 
under  the  same ;  and  might  be  ordered  to  pull  down  the  walls, 
dams  or  barriers  which  they  had  erected  in  their  workings, 
whereby  the  water  was  prevented  from  flowing  from  the  coals 
and  colliery  under  the  Flowered  Moss  close  as  it  did  before : 
And  that  the  workings  of  the  Defendant  might  be  restored  to 
the  same  state  and  ccndition  as  the  same  were  in  before  the 
walls,  dams  or  barriers  were  made :    And  that  the  Defen- 
dants,  their  servants  and  workmen  might  he  restrained  by 
injunction  from  making  any  such  erections,  or  stopping  up 
their  works,  or  otherwise  preventing  the  water  from  flowing    , 
from  the  beds  and  veins  of  coal,  and  other  beds  and  veins 
under  the  said  close ;  and  that  proper  persons  to  be  appointed 
by  the  Plaintifis  might  be  allowed,  on  reasonable  notice  being 
given  for  that  purpose  to  the  Defendants,   to  inspect  the 
workings  of  the  Defendants  under  the  close  called  Seggs 
dose,  or  under  or  near  to  the  close  called  Flowered  Moss 
dose. 
On  the  14th  of  December  1804,  &  motion  was   made 

to  the  effect  of  the  prayer  of  the  bill ;  upon  hearing  which,  it 
was  ordered,  *'  That  an  injunction  should  be  awarded  against 
«<■  the  Defendants,  to  restrain  them,  their  servants,  work- 
*'-  men  and  agents,  from  digging  or  getting  any  eoals  from 
'^'ondcr  the  Plaintiffs  close  in  the  pteadings  mentioned, 
**  called  Flowered  Moss  close,  or  in  any  manner  digging  un- 

VOL.    iir.  N 
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i&(M.        "  ^"  ''^^  same,  until  the  Derendanta  ahould  fully  answenkt 

>  ..^i  I  .^^   ■■  Plainiifln  bill ;  and  this  Court  should  make  another  ofdv 

**"*"*"*    "  to   tlie   contrary;   and    ihe   Derendanrg    were    to  be  at 
,. .  "  liberty  to  view  or  inspe-^t  the  Pluintifft  Agill  pit.  Walker 

nricRiBAsiB  "  pit,  and  the  pit  in  the  platiitifiii  said  close,  called  the 
ti  Oiuiic  rj,  "  Flowered  Mo»i,  in  the  diviiiian  or  the  Uefendaoti  ludi, 
iVcti'Dec  >•  on  giving  a  forlnighl'a  notice  in  writing  to  the  plaintiffk,  at 

"  one  of  them,  with  the  name  and  description  of  the  pemn 
■•  to  yivw  and  inspect  on  the  Defendanta  part.  And  it  mi 
'  ordered,  that  the  PlainlifVE  should  be  also  at  liberty  t» 
*'  view  and  inspect  the  Defendants  pit  mentioned  in  tba 
"  pleadings,  on  giving  the  like  notice  in  writing  to  the  Dr- 
"  fciidanis,  or  one  of  them,  with  the  name  and  descn'ptiaa 
"  of  the  person  to  view  and  inspect  on  the  part  of  the  Plaia- 
"  tiff  And  it  was  ordered,  tbat  the  DefeDdant  ihouU 
"  remove  the  framed  dams  or  barriers  in  their  work*,  ■ 
"  the  vicwera  should  direct,  who  were  to  cause  the  same  to 
"  be  removed  unless  they  should  be  uf  opinion  that  the  col- 
"  liery  would  be  thereby  destroyed.  And  it  wns  ordered, 
"  that  the  viewers  or  innpectora  should  be  at  liberty  ts 
"  replace  audi  frames,  dnms  or  barriers,  ir  they  should  dilak 
"  propL-r,  without  prejudice  to  nny  application  the  I^tnlift 
"  might  thereafter  make,  to  remove  them.  And  It  «■ 
"  ordered  that  no  alterations  should  be  mnde  by  the  Plaic- 
"  im  or  Di^rendants  in  their  respective  works  till  after  the 
"  first  view  or  inspection  ;  but  so  lu  not  to  prevent  the  regii- 
,  '■  lar  workinc  of  their  respective  collieric*  or  mines.  And 
'  the  PlainiilTs  Hcrc  to  be  ut  liberty  to  attend  each  view  oi 
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tile  Bbckiojgfaamshire  lace  net,  as  made  bj  hand  wiA  bobbms        1 804. 
pillQWf,  and  in  April  1811,  obtained  letters  patent  for  ^    '    s^ 


fkt  exclusive  enjoyment  and  use  of  his  invention  in  England,    ^^^k**^  ^^^ 
for  the  term  of  14  years;  that  suspecting  the  defendants^  v. 

who  were  manufacturers  at  Nottingham,  of  pirating  his  inven-  '*•*»«■»«  'a»» 
tioD,  the  Plaintiff  bought  a  piece  of  their  lace,  which  from  t  .(H, 
the  circumstances  of  the  beam*thread  travetsing  diagonally  iSthDec; 
aeress  the  work,  which  was  peculiar  to  the  Plaintiff's  machine, 
it  was  sworn  by  experienced  workmen  must  have  been 
manufactured  by  a  frame  essentially  similar  to  the  Plaintiff^s, 
with  which  they  ««'ere  acquainted,  and  that  the  lace  so-pur- 
diased  was  in  all  essential  particulars  exactly  resembling  the 
lace  made  by  the  patent  machine  of  the  Plaintiff;  that  the 
bobbins  or  brass  jacks  of  the  Defendant's  machine,  which  had 
been  shown  to  a  witness,  were  exactly  similar  to  the  Plain- 
tiff's, which  were  also  peculiar  to  his  patent  machine,  and'  , 
never  before  used  in  other  machines ;  that  a  quondam  partnelr 
of  the  manufactory  of  the  Defendants  had  explained  to  & 
witness  the  construction  and  workings  of  their  machine', 
which  according  to  that  description  was  in  all  essential  points' 
precisely  similar  in  construction  to  the  Plaintiffs  machine. 
These  facts  being  alleged  by  the  bill,  and  supported  by 
affidavits,  an  injunction  was  granted  on  rriotioti  to  restrain 
the  Defendants,  &c.  during  the  remainder  of  the  term  of 
the  letters  patent  from  using  the  invention  of  the  Plaintiff- 
Lib,  llcg.  A.  1814,  14<}5. 

Reg.  Lib.  A.  1816. 

Upon  application  to  dissolve  the  injunction,  the  defendants 
bjftvingpui  in  tlieic  answer,  an  order  was  made,  that  the  Plaintiff 
should  bring  such  action  as  he  sbouldbeadvised,andthatin  the 
q^^  time  the  injunction  should  be  continued.  The  action 
(it. appears)  was  tried,  and  failed  partly  for  want  of  sufficient 
proof  of  the  resemblance  of  the  machines.  Whereupon  an 
application  was  made  fpr  an  issue  to  try  whether  the  Plain  v 
tiff's  machine  was  an  original  machine  for  making  bobbin 
lace  or  twiit-net,  or  only  an  improvement  upon  any  prior 
existing  machine,  and  if  original,  whether  the  net  manufac- 
tured by  the  Defendants  was  a  piracy,  which  was  refused; 
tat  the  d^htiiftifi'imdertakisg  to* bring' aa  action  against- the 
jyiefiendants  /os  infringing  the  pateyit  right,  it. was  ordered 


iga  CASES  IN  THE  HOUSE  OP  LORDS.  &c. 

i8att  (on  the  undertaking  of  th«  Defendants'^  that  tbey  thorid 

■  admit  on  the  trial,  that  lince  the  trial  of  the  former  actioa 

OTU**!  >l>ey  had  made  lace  with  the   machines  hupected  bv   Mr. 

*■  Bramah,  &g. 

■I.aTCH»  AHD  ,  <  »  <  <  1        I    > 

oTiias*.  It  appears,  therefore,  that  there  had  been  an  iiuipectioa 

la  CliBDwrj,      ef  the  Defendant's  machine,  and  the  solicitor  for  tlie  PUis- 
iKili  DsA  (jIFhaa  informed  the  reporter  that  such  inipection  was  made 

under  an  order  of  the  Court ;  but  he  has  been  unable  to 
fltid  it  in  the  Register's  Book.  It  appears  by  entries 
of  two  orders,  an  the  aad  and  38th  February  1817,  tbst 
after  the  direction  of  the  new  trial,  it  was  ordered  on  n»' 
tfon,  that  Mr.  Mitlington,  either  alone,  or  in  companj'  with 
Mr.  Bratnah,  on  behalf  of  tlie  Plaintiff,  might  inspect  and  see 
the  model  of  the  PlaintifTs  machine,  marked  according  l« 
the  specification  inrolled  by  Plaintiff  J.  B.  in  pursuance  ef 
his  patent  previous  to  the  ensuing  trial  in  the  Court  of  C.  P. 
that  Plaintiff  should  put  the  machine  into  a  state  to  work, 
aceording  to  the  specification  inrolled,  &c.  and  permit  Mr. 
J.  M.  to  see  it  work  in  that  state  on  (he  succeeding  momii^. 
—Reg.  Lib.  A.  1816. 
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COLCLOUOK 

IRELAND. 

STSRUM. 

(court  of  chanceuy). 

CoLCLouGH Appellant 

Sterum  and  others      -    -     Respondents. 

• 

A  PERSON  purchasing  lands  under  a  decree  is  bound  to 

see  that  the  directions  of  the  decree  are  observed, 
liinds  in  strict  settlement,  with  a  power  to  grant  leases, 
being  subject  to  prior  incumbrances,  are,  by  a  decree 
in  a  suit  instituted  by  the  incumbrancers,  directed  to  be 
sold  subject  to  the  charges  prior  to  the  deed  of  set- 
tlement.   Pending  the  suit,  the  tenant  for  life  under 
'^  the  settlement  grants  leases  not  authorized  by  the 
^   power,  and  raises  money  upon  annuities  for  his  life, 
which  he  charges  upon  the  lands,  and  they  are  sold 
'   subject  to  those  charges. 

Held  (rever^in^  the  decree  of  the  Court  below),  on  a  suit 
.,.by  the  remainder-man  in  tail^  that  the  sale,  subject  to 

charges  not  warranted  by  the  decree,  is  void. 
Where  considerable  delay  has  occurred  in  the  prose- 
t  cution  of  a  suit,  costs  are  not  to  be  given,  although 
the  decree  is  reversed. 


-"  Sir  Vesey  Colclough,  upon  his  marriage  in 
1767,  being  tenant  in  tail  of  a  manor  and  lands 
colled  Tintem,  &c.,  subject  to  portions,  &c.,  con- 
veyed them  by  deeds  of  lease  and  release  to 
•  trustee  in  fee  (subject  to  a  term  of  one  thou- 
•Mid  years  thereby  created)  to  the  use  of  himself 
fo^  life,  remainder  to  the  sons  of  the  marriage 
^ccessively  in  strict  settlement.  The  incumbrances 
:iftien  affecting  the  estates,  according  to  a  covenant 
'^the  settlement,  did  not  exceed  14,000/.     The 

VOL.  III.  o 
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^  term  was  created  for  the  purpose  of  raising  3,000/. 
according  to  the  appointment  of  Sir  Vesey  Col- 
dough,  and  the  trustees  of  the  term  had  a  discretion 
to  raise  a  further  sum  of  3,000/.  for  the  use  of  Sr 
Vesey  by  sale  or  mortgage ;  and  it  was  provided, 
that  the  interest  of  the  existing  incumbrances,  and 
of  the  two  sums  of  3,000  /.,  when  raised,  should  he 
paid  out  of  the  rents  and  profits  of  the  estates  by 
the  trustees  of  the  term,  and  that  Sir  Vesey  and 
the  successive  otvners  of  the  freehold  for  the  time 
being  should  receive  the  residue  of  the  rents  anil 
profits.  By  the  settlement,  a  power  was  given  to 
Sir  Vesey  of  leasing  for  three  lives,  or  3 1  years,  is 
possession,  &c.  for  tlie  best  rent  without  fine,  &c. 

In  July  1767,  the  deed  was  registered,  and  a  fine 
levied  according  to  covenant.  The  Appellant  ww 
the  eldest  and  only  surviving  son  of  the  marriage. 
The  two  sums  of  3,000  I.  were  raised  under  tbl 
power,  and  paid  to  Sir  Vesey;  but  the  trustees  (J 
the  term  permitted  Sir  Vesey  to  receive  all  the  reiffl 
of  the  estates,  and  omitted  to  pay  the  interest  upcn 
any  of  the  incumbrances  affecting  the  estate. 


^. 
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tlie  yearly  value  of  the  landd,  and  the  parts  most 
proper  to  be  sold.     The  incumbrances  were  accord- 
igly  ascertained ;  but  the  yearly  value  of  the  lands, 
tnd  what  parts  were  most  fit  to  be  sold,  were  not 
iited  in  the  report. 
In  August  1778  Caesar  Colclough  was  appointed 
[  A  neeiYer,  in  the  suit  instituted  as  before  mentioned^ 
if|  tonise  the  sums  charged  upon  the  lands. 

Iq  1 780,  by  the  final  decree  in  the  cause,  the 
BKombrances  mentioned  in  the  reporti  amounting 
to  25,000  /.,  great  part  of  which  was  an  accumu- 
litkm  of  interest,  were  declared  to  be  charges  on 
the  estates  comprised  in  the  settlement  of  1767, 
fUeh  settlement  was  recited  in  the  decree  ;  and  it 
W  decreed  that  those  incumbrances  should  be  paid, 
t  that  the  lands  should  be  sold  for  payment, 
hading  the  suit  to  raise  the  prior  incumbrances, 
Muities  charged  on  the  lands  for  the  life  of  Sir 
Vesey,  and  leases  not  authorised  by  the  power,  were 
fmted  by  Sir  Vesey  to  Cassar  Colclough,  the 
Mover  in  the  suit. 

In  1781  the  lands  were  set  up  to  sale  in  the 
Master's  office,  subject  to  the  annuities,  and  the 
iettes,  and  were  purchased  by  Thomas  Richards.  The 
deed  by  which  the  lands  were  conveyed  to  him  re* 
cited  the  grants  of  the  annuities,  and  that  the  lands 
wiere  sold  subject  to  them. 

At  the  date  of  these  transactions  the  Appellant 
in»  an  infant.  Sir  Vesey,  his  father,  had  been 
ipfokited  and  acted  as  his  guardian,  and  among 
dAer  things  signed,  in  his  name,  the  deed  of  con* 
tejfiDee  to  the  purchaser  under  the  decree.  Sir 
Vesey  died  in  1794,  leaving  the  Appellant,  his 

o  a 
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1821.  eldest  son,  who,  under  the  limitations  of  the  settle- 
coLCLouGH  ment  of  1767,  became  entitled  to  an  estate-tail  in 
^j  "■ ,        the  lands,  subject  to  a  jointure  and  portion. 

At  the  time  of  his  father's  death  the  Appellant 
was  a  prisoner  in  France,  and  so  remained  until  the 
year  i  805. 

In  1R02  a  notice  was  served  upon  the  Respon- 
'       dents,  who  were  the  co-heiresses  of  Thomas  Kichard), 
the  purchaser,  and  their  then  intended  husbands, 
that  it  was  the  intention  of  the  Appellant  to  im- 
peach he  purchase  made  under  the  decree. 

The  bill  in  the  canse,  which  was  the  subject  of 
appeal,  was  filed  against  the  Respondents  in  1805, 
praying  that  the  deeds  of  conveyance  to  Richards 
might  be  declared  fraudulent,  and  void,  that  pos- 
session of  the  lands  might  be  restored  to  the 
Appellant ;  and  that  the  Respondents  should  ac- 
count for  the  rents,  &c.,  the  Appellant  ofiering 
to  pay  the  purchase-money,  with  interest. 

The  cause  was  heard  in  1 S 1 1  on  pleadings  and 
proofs,  when  the  bill  was  dismissed.  The  sppe^ 
was  against  the  decree  dismissing  the  hill. 


V. 
STERUM. 
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zcludedy  for  the  estate  was  thereby  directed  to  be 
3ld  for  payment  of  incumbrances  prior  to  the  re-  eoLCLotou 
istry  of  that  deed.  That  Vesey  Colclough  was 
1  distress  is  evident.  The  lands  were  under  the 
ominion  of  a  receiver ;  annuities  had  been  granted, 
y  which  they  were  improperly  burdened  j  and  it 
fas  under  these  circumstances  that  the  auction  took 
lace.  Part  of  these  transactions  has  been  the  sub^ 
5Ct  of  another  suit*,  in  which  the  decree  of  the 
ourt  below  was  reversed  on  grounds  and  under 
ircumstances  in  some  respects,  but  not  altogether, 
inilar  to  the  present  case.  It  appears  that  from 
le  death  of  the  father  in  1 794,  the  Appellant  was 
prisoner  in  France  till  October  1805.  A  part  of 
^  estate  was  sold  to  a  Mr.  Richards,  and  the 
nansaction  is  impeached  on  the  ground  of  fraud ; 
le  purchaser  having  obtained  the  estate  at  an 
nder-value  was  held  a  party  to  the  fraud,  whether 
ersonally,  or  by  the  medium  of  an  agent,  is  immar 
nrial.  The  estate  was  put  up  to  sale  subject  to 
wo  annuities  granted  by  Sir  Vesey  Colclough  t4 
laesar  Colclough,  for  the  life  of  Sir  Vesey.  It 
I  dear  that  such  a  sale  was  not  warranted  by  the 
ecree,  which  included  only  incumbrances  prior  ta 
lie  settlement  of  1767,  rejecting  those  which  were 
cibsequent.  It  appears  to  me  that  the  Appellant 
ras  injured  by  the  sale  subject  to  those  annuities 
oring  the  life  of  his  father,  which  reduced  the 
afaie  of  the  estate  to  that  extent,  and  which  induced 
lie  party  to  buy  the  annuities  at  a  sum  greater  than 
ras  advanced  to  Sir  Vesey  Colclough.     To  the 

*  Ci^hugh  V.  Bolger^  98  June  1816,  MS. ;  aod  see  Dow'a 
cp.  vol.  V.  p.  54. 
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1821.      extent  of  those  sums  at  least  the  estate  was  injm 
in  value. 


COLC LOUGH 


V*  It  is  argued  that  persons  purchasing  under  t 

authority  of  a  decree  ought  to  be  safe  ;  but  it  i 
settled  maxim  of  equity,  that  persons  purchasi 
under  decrees  of  the  court  are  bound  to  see  that  t 
sale  is  made  according  to  the  decree.  In  a  ca 
the  name  of  which  I  do  not  at  this  moment  rec 
lect,  it  was  laid  down  by  Lord  Hardwicke,  that 
was  the  business  of  a  purchaser  to  see  that  the  perse 
who  had  the  right  to  convey  were  before  the  cou 
If  he  takes  a  title  which  a  decree  in  an  imper£ 
suit  does  not  protect,  he  must  abide  the  cc 
sequence*.  On  these  principles  the  Appelh 
has  a  right  to  impeach  the  transaction.  T 
decree  protects  parties  only  according  to  its  ten 
The  provision  of  the  decree  was,  that  the  est 
was  to  be  sold,  subject  to  incumbrances  prior  I 
not  subsequent  to  the  settlement  of  1 767.  And 
to  4hese  latter  incumbrances,  the  decree  direct 
that  the  estate  should  be  free  from  them.  On  i 
account  the  judgment  is  erroneous,  and  the  p 
chase  is  with  notice,  because  the  title  is  founded 
the  decree :  the  purchaser  had,  moreover,  full  1 
tice  of  the  settlement,  because  it  is  recited  in 
conveyance.  Such  ^  sale,  therefore,  cannot 
protected  by  the  decree.  Another  objection  to  1 
proceeding  is,  that  the  estate  was  sold  subject 
leases  which  had  been  granted  under  pretence 
the  power,  but  were  in  fact  contrary  to  it.  It 
probable,   from  circumstances  established  in  c 

*  Se$  Gifard  v.  Hart,  1  Scho.  &  Lef.  386.    Hamilion 
Hotighton^  aniCt  vol.  ii.  p.  1. 
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dence,  that  the  leases  were  fraudulently  granted  by       isai. 

Sir  Vesey  Colcloiigh :  that  the  purchaser  had  no- '       '       ' 

tice  of  the  undervalue  there  is  strong  circumstantial         v. 

proof,  sufficient  to  impeach  the  transaction  on  that     *^**^"'* 

ground.     It  is  not,  however,  necessary  to  resort  to- 

the  ground  of  fraud ;  and  without  resting  my  opinion 

at  all  on  that  circumstance,  but  confining  my  view 

aoldy  to  the  fact  that  this  sale  was  made  subject  to 

the  annuities,  I  think  the  decree  is  wrong :  that  is 

t  dear  ground ;  the  other  might  require  further 

ttvestigation.     Instead  of  dismissing  the  bill,  the 

Court  below  ought  to  have  granted  relief.    The 

consequence,  if  the  sale  is  to  be  impeached,  will  be 

that  the  estate  must  be  held  by  the  trustees  only  as 

H  aecurity  for  the  money  paid  into  Court  upon  the 

piichase,  with  interest.      The  purchasers  must, 

uder  the  circumstances,  be  answerable  for  the  rents 

«f  the  estate  from  the  death  of  Sir  V.  Colclough, 

not  at  an  earlier  period,  though  Sir  V.  Colclough 

Haa  bound  to  keep  down  the  interest  of  incum- 

Innces*    The  rents  and  profits  must  be  set  against 

tiie  principal  and  interest,  and  the  balance  paid  into 

Court.     The  estate  must  be  re^conveyed  to  the 

Appellant  under  the  settlement  of  1767.    As  to 

<he  lease  subsequently  granted  by  Sir  V.  Colclough 

Iwmg  without  consideration,  and  charged  to  have 

Imoq  fraudulently  done  by  the  aid  of  the  receiver, 

4iie  estate  must  be  relieved  from  that  incumbrance. 

>kk  to  the  other  leases,  if  they  can  be  impeached, 

he  may,  as  tenant  in  tail,  try  that  question  in  a 

Court  of  law.    The  decree  must  be  reversed,  with 

a  direction  that  the  Respondent  is  liable  for  the 

tents,  but  that  the  purchase-money  is  a  lien  upon 
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the  estate.  The  rent  to  be  charged  ought  not  to  be 
higher  than  what  is  reserved  upon  the  lease.  On 
payment  of  the  balance  (if  any)  of  the  purchase- 
money  above  the  rent,  the  Respondent  must  re- 
convey  the  estate  to  the  Appellant,  in  tail,  with  ^^ 
maindcrs,  according  to  the  settlement. 

The  Lord  Chancellor  .—  If  this  decree  is  to  be 
reversed  it  may  be  expedient  to  delay  the  final  set- 
tlement of  the  order,  that  the  parties  may  have  tbe 
opportunity  of  suggesting  any  correction  of  tlie 
minutes,  or  supplying  any  defects. 

The  reversal  of  the  decree  may  be  a  hardship 
upon  the  present  Respondent ;  but  if  justice  re- 
quires such  a  measure,  the  consideration  of  hardship 
must  be  disregarded.  The  decree  cannot  be  sup- 
ported unless  the  doctrines  of  Equity  in  Ireland 
differ  from  those  in  England,  Sales  under  decrees 
are  entitled  to  protection  when  they  are  conforma- 
ble to  the  decree,  but  not  otherwise.  It  might  be 
consonant  to  moral  justice  to  set  a  value  upon  the 
annuities,    and    add    that  value  to  the    purchase- 


V. 
STERUM. 


ON  APPEALS  AND  WRITS  OF  ERROR.  i  %g 

ought  to  affect  the  purchaser  may  be  quesfionablei       ^a^- 
since  the  Court  itself  ought  to  have  noticed  that   colclouoh 
defect  in  their  proceedings.     But  the  decree  re- 
citing the  settlement  directs  a  sale  of  the  estates 
subject  to  incumbrances  of  a  particular  period.    The 
estates  are  in  part  sold    subject  to  after  incum- 
branceSy  in  which  the  purchasers  had  an  interest, 
and  directly  contrary  to  the  decree.     The  loan  of 
money — the  purchase  of  the  annuities — the  leases 
St  undervalue,  and  other  circumstances  appearing 
cm  probable  evidence,  furnish  grounds  of  suspicion. 
Sut   at  all  events  it   is  clear  that  a  decree  not 
obeyed,  but  violated,  cannot  be  a  protection  to  a 
purchaser. 

Lord  RedesdcUe : — The  length  of  time  which 
has  occurred  between  the  death  of  Sir  Vesey  Col- 
clough  and  the  filing  of  the  bill  is  a  reason  why 
costs  should  not  be  given. 

Die  Merc.  14  Mar.  1821. 

Ordered  and  adjudged.  That  the  said  decree  complained 
of  in  the  said  appeal  be  and  the  same  is  hereby  reversed; 
and  it  is  declared,  That  the  sale  of  the  lands  of  Curragh- 
duffe,  Clonebume,  and  Ballycreene  otherwise  Ballyvo- 
Tocreene,  in  the  pleadings  mentioned,  ought  to  be 
deemed  fraudulent,  and  void  as  against  the  Appellant, 
and  the  several  other  persons  claiming  after  him  under 
ibe  deeds  of  settlement  of  the  12th  and  13th  of  June 

1767,  and  ought  to  be  set  aside,  so  far  as  the  same 

•affected  the  interests  of  the  Appellant,  and  the  several 

.  persons  claiming  after  him  under  such  settlement :  And 

.  it  is  further  declared^  That  the  deeds  of  cooveyance  of 
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tbe  7th  ftQcl  8lh  of  March  1 782  or  the  said  lands  of  Cur- 
■^  raghduffe,  Cloneburae,  and  Baliycreene  otherwise  Bal- 
lyvocreene,  ought  to  staud  as  securities  only  from  the 
death  of  Sir  Vesey  Colclough  for  the  sums  of  mooey 
actually  paid  by  the  said  Thomas  Richards,  deceased, 
for  the  purchase  of  the  said  kods,  according  to  the 
orders  of  the  said  Court  of  Chancery,  together  with 
interest  for  such  sums  of  money  from  the  death  of  Sir 
Veaey  Colclough:  And  it  is  further  ordered,  That  it  be 
referred  to  one  of  the  Masters  of  the  Court  of  Chancery 
to  take  an  account  of  the  sums  of  money  eo  ))aid  by  the 
said  Thomas  Richards,  in  pursuance  of  the  orders  of  tbe 
said  Court,  and  to  compute  Interest  thereon  from  the 
death  of  the  said  Sir  Vesey  Colclough;  and  also  to  taktf 
an  account  of  the  rents  and  profits  of  the  said  lands, 
which  accrued  after  the  death  of  the  said  Sir  Vesey 
Colclough,  received  by  the  said  Thomas  Richards  in  his 
life-time,  or  by  the  Respondents,  or  any  of  them,  afler  hit 
death,  or  which,  without  their  wilful  default,  might  have 
been  received ;  in  taking  which  account  the  said  Master 
8  not  to  charge  the  estate  of  the  said  Thomas  Richards, 
or  the  Respondents,  with  any  greater  rent  for  the  lands 
subject  to  the  leases  in  question  granted  by  the  said  Sir 
Vesey  Colclough,  than  the  rents  reserved  by  such  leases, 
without  prejudice  to  the  question  whether  such   leases 
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the  interest  accrued  after  the  death  of  the  said  Sir  Vesey        ,q<|| 
Colcloughy   on  the  sums  of  money  paid  by  the  said  ^ 


Thomas  Richards  as  aforesaid;  and  in  case  the  same    colclcjoh 


V, 


shall  appear  to  have  exceeded  such  interest,  then  that     sterum. 
the  said  Master  do  apply  the  same  in  reduction  of  the 
principal  sum :  And  it  is  further  ordered,  That  the  said 
Sfaster  do  thereupon  ascertain  the  balance;  and  upon 
payment  of  any  sum  remaining  due  for  principal  and 
iBterest  upon  balance  of  such  account,  or  in  case  such 
principal  and  interest  shall  appear  to  have  been  satisfied 
by  the  application  of  such  rents  and  profits  as  aforesaid, 
it  is  further  ordered,  That  all  proper  parties  do  join  in 
a  re-conveyance  of  the  said  lands  to  the   Appellant, 
according  to  his  rights  and  interests  in  the  said  lands, 
under  the  said  indentures  of  lease  and  release  of  the  12th 
and  13th  of  June  1767,  and  to  the  uses  of  such  settlement 
now  capable  of  taking  effect,  freed  and  discharged  from 
any  lease  or  incumbrance  made   by  the  said  Thomas 
Richards,  or  any  person  or  persons  claiming  under  him; 
and  in  case,  on  taking  such  account  as  aforesaid,  such 
principal  and  interest  as  aforesaid  shall  be,  or  appear  to 
have  «been,  overpaid  by  the  application  of  such  rents 
and  profits,  it  is  further  ordered  and  adjudged,  That  the 
balance  of  such  account  shall  be  paid  to  the  Appellant 
by  the  person  or  persons  from  whom  such  balance  shall 
appear  to  be  due :  And  it  is  further  ordered  and  adjudged. 
That  in  case  it  shall  appear  that  the  Respondents  cannot 
perfect  the  conveyance  hereby  directed  to  be  made,  free 
from  incumbrances  made  by  the  said  Thomas  Richards, 
the  Appellant,  and  the  persons  claiming  after  him,  under 
the  said  settlement  of  the  isth  and  13th  June  1767,  are 
entitled  to  satisfaction  for  the  value  of  such  incum- 
brances out  of  the  assets  of  the  said  Thomas  Richards ; 
and  that  the  said  Court  of  Chancery  do  give  all  neces- 
sary directions  for  such  purpose,  but  without  prejudice 
to  any  question  between  the  Appellant  and  those  daim- 
ing  id%er  him  under  the  said  settlement  of  the.  Sec.  and 
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any  person  or  persons  not  a  pavty  or  parties  to  this  sail: 
And  it  is  Turther  ordered  and  adjndged,  That,  as  betwen 
the  Beveral  parties  to  this  suit,  the  Lords  do  not  think  fit 
to  give  any  costs  of  this  suit  to  this  time,  but  that  il 
subsequent  costs  be  reserved  for  the  consideration  of  Ui 
said  Court  of  Chancery,  who  shall  make  such  order 
touching  the  same  as  shall  be  just:  and  it  is  fuTther 
ordered,  That  the  said  Court  of  Chancery  do  give  al 
necessary  directions  for  carrying  this  judgment  inte 
execution. 
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SCOTLAND.  uHwooD. 


V. 


(court   of   session.)  HATiioaii. 


)  Appellants ; 


Mrs.  Jane  Lin  wood,  Widow  of^ 

John  Lin  wood,  late  Fanner  at 

Freughj  and  her  Six  Children, 
.    Elizabeth,    Jane,    Hannah, 

John,   Thomas    and    George 

Lin  wood,  lawful  Children  of  the 

said  John  Linwood, — Paupers) 

Vans  Hathorn,  Esq.  of  GarthA 
.    landj  Writer  to  the  Signet,  and  \  Respondent. 
others J 

An  appeal,  in  which  the  essential  parties  are  not  served 
with  the  peremptory  order  to  answer,  and  do  not  ap- 
pear at  the  hearing,  cannot  proceed  as  against  one  of 
the  Respondents. 

Whether  according  to  the  practice  of  the  House  the 
Hearing  of  the  cause  may  be  adjourned  for  the  purpose 

-  of  serving  the  absent  parties,  on  payment  of  the  ordi- 
nary costs. — Quare.    . 

Agents  and  servants  acting  under  general  orders,  but 
without  the  special  direction  of  tneir  master,  having 
cut  a  tree  on  the  side  of  a  pubHc  road,  which  in  fall- 
ing killed  a  passenger,  the  widow  and  children  of  the 
person  killed  brought  an  action  for  damages  against 
the  master  and  the  servants,  in  which  action  there  was 
a  judgment  for  the  defendants.  On  appeal  against 
this  judgment,  the  agents  and  servants,  as  well  as  the 
master^  were  named  as  parties  in  the  appeal,  but  were 
not  served  with  the  peremptory  order  to  answer  the 
appeal,  nor  brought  before  the  House  as  parties  at  the 
hearing.  The  proceeding  was  held  defective  on  this 
ground,  as  it  would  deprive  the  master  of  the  remedy 
over  or  relief  against  the  agents  and  servants,  in  case  of 
a  reversal  of  the  judgment  as  against  the  master  alone. 

Semb.  that  under  tne  circumstances  of  the  case,  if  there 
had  been  no  such  defect  of  parties^  damages  ought  not 
to  have  been  given. 
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LIKWM.M  "YUIS  action  was  instituted  in  the  Court  of  Session 
■AiBORN.  in  Scotland,  by  the  Appellants,  in  order  to  obtain 
an  assythment  or  reparation  for  the  loss  whicli  she 
and  her  children  have  sustained  by  the  death  of 
John  Linwood,  which  was  occasioned  by  the  fall 
of  a  tree  cut  down  upon  the  estate  of  Garthland, 
belonging  to  the  Respondent,  Mr.  Vans  Hathom. 
The  tree  was  about  eighteen  inches  diameter,  and 
situated  on  a  part  of  the  property  of  Garthland, 
only  a  few  feet  removed  from  the  public  highway 
leading  from  the  MuU  of  Galloway  to  the  market- 
town  of  Stranraer.  It  was  cut  on  the  27th  Novem- 
ber 1812,  which  happened  to  be  a  market-day  at 
Stranraer.  Mr.  Linwood  was  riding  along  the  road 
about  mid-day  on  his  way  to  the  market,  in  company 
with  three  neighbouring  farmers.  No  person  was 
placed  upon  the  road,  or  elsewhere,  to  give  notice  of 
danger,  and  no  rope  or  other  instrument  employed 
to  direct  the  fall  of  the  tree  j  M'Kie  and  Graham 
were  in  the  act  of  cuttiiig  it,  and  a  strong  wind 
was  blowing  from  the  east,  on  which  side  of  the 
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dleged;  were  all  concerned  in  the  transaction  as  the 
agents  and  servants  of  Mr.  Hathom. 
^1    The  summons  concluded,  that  these  several  per*    "'"  v 

m  ^  ought  and  should  be  decerned  and  ordained 

^1  ''to  make  payment,  conjunctly  and  severally,  to 

'  die  pursuers,  of  the  sum  of  2,000/.  sterling  as 

'  I  repnution  to  tliem  of  the  great  loss  and  damage 

K^l  **  wUdk  they  have  sustained,  and  will  sustain,  by 

**  ibe  said  John  Linwood  being  deprived  of  his  life 

^  ia  BMmner  aforesaid,''  besides  expenses  of  process, 

lod  of  extracting  the  decree. 

Firties  having  been  heard,  and  the  Appellants 
hnfjng  put  in  a  condescendence  by  appointment, 
iririeb  was  followed  with  answers,  Lord  Craigie, 
(Qrdiitary)  allowed  them  a  proof  of  their  all^tions. 
Accoi^ingiy  a  proof  was  led  as  to  the  facts  founded 
OB  m  support  of  the  action. 

The  proof  given  on  the  part  of  the  pursuers  re- 
irted,  1  •  To  the  situation,  and  the  fact  of  cutting 
tke  tree ;  the  improvident  manner  in  which  it  was 
done,  and  the  accident  consequent  upon  it.  2.  That 
die  otlKr  parties  acted  under  the  orders  of  Mr. 
Vans  Hathom.  On  this  point  the  proof  did  not  go 
to  any  particular  order  as  to  the  tree  in  question, 
but  only  as  to  general  agency  and  management. 
3.  Am  to  the  situation,  character  and  circumstances 
of  Mr.  Linwood,  as  a  foundation  to  estimate  the 
dniages  sustained.  This  part  of  the  proof  con* 
sisted  chiefly  of  his  skill  as  a  farmer;  bis  age;  the 
dnrskion  of  an  unexpired  lease^  and  his  aterage 
fiurming  profits. 

Distinct  from  the  pecuniary  damage,  the  Appel- 
lants claimed  consideration  of  a  solatium  due  to  the 
£imily  for  the  loss  of  a  husband  and  parent. 
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The  proof  having  been  concluded,  and  the  term 
for  proving  circumduced,  the  Lord  Ordinary  ap- 
pointed the  parties  to  prepare  memorials  upon  the 
whole  cause,  and  thereafter  he  pronounced  the 
Jaituar}^  i6,  following  interlocutor :  "  Having  considered  the 
"  memorial  for  the  pursuers,  also  the  memorial 
"  for  the  defender,  Mr.  Vans  Hathorn,  separate 
"  memorial  for  William  Reid,  another  of  the  de- 
"  fenders  (no  memorial  having  been  given  in  foi 
"  Peter  M'Kie  and  Matthew  Graham,  also  de- 
"  fendei-a,  nor  for  John  Hathorn,  who  Is  now  dead), 
"with  the  proofs  brought  by  the  parties,  writings 
'*  produced,  and  former  proceedings,  appoints  the 
"  parties  to  prepare,  print,  and  box  informations, 
"  betwixt  and  the  first  sederunt  day  in  February 
"  next,  and  makes  avizandum  with  the  cause  to  the 
"  Lords  of  the  Second  Division  of  the  Court ;  and 
"  at  the  same  time  appoints  the  proofs  and  writing! 
"  founded  on  by  the  parties,  to  be  printed  and 
"  annexed  to  the  information  for  the  pursuers,  tbe 
"  expense  of  printing  the  proofs  and  writings 
"  founded  on,  in  the  mean  while,  to  be  defrayed 
tally  by  the  parties' 
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of  the  Court  in  a  reclaiming  petition,  which  was       |«^»- 


appointed  to  be  answered,  but  "  The  Lords  having    ^iji woods 
'•  advised  this  petition,  with  the  answers  thereto,  for        •• 
*'t]ie  defenders,  adhered  to  the  interlocutor  re- 
^'daimed  against,  and  refused  the  desire  of  the 
**  petitioners.'' 

The  Appellants,  conceiving  themselves  to  be 
aggrieved,  appealed  against  the  above-recited  inter- 
'ocutora- 

Jot  the  Appellants,  the  following  authorities  were 
^^tcd,  on  the  general  liability  for  direct  or  conse- 
quential  damage  arising  from  negligence: — Inst. 
'^1^«4»  tit.  3,8.5.  Bankton,B.  1,  tit.  10,  s.  41.  Stair's 
I^Ut  1.9.7.    Balfour's  Pract.  5 1 6.  Fountainhall's 
^t^ttia.  Index.  Ersk.  b.  4.  t.  4.  s.  1 05.   That  the  civil 
'^daedy  is  not  excluded  by  a  decision  upon  a  criminal 
^Httgefor  the  same  act. — The  Creditors  of  JBuc/ronon 
^^    Buntein^  Kilk.  p.  495  ;  Ker  v.  Agent  for  the 
STmm  Fire  Office.  Fac.  Coll.  17  Dec,  1793.  That  the 
^*^wier  of  property  is  liable  for  the  act  of  his  agents 
^^i.d  managers.  Dig.  lib.  9,  tit.  3, 1.  1 ;  Blac.  b.  1, 
^*    14,  adjinem;  Scotch  Stat.  1669,  c.  16;  Innes 
^^    Magistrates  qf  Edinburgh^  Fac.  Coll.  6  Feb. 
*  798 ;  Black  v.  Caddeli,  9  Feb.  1 804  j  Drummond 
^^^  Gregory  26  Feb.  1813;   Keith  v.  Keir,  10 
"^^uae  1812  ;  Macmanus  v.  Crickett,  1  East;  Smith 
^«  Mibie^  8  March,  1810,  Elch.  Dec.  218,  and  in 

For  the  Respondents  were  cited,  on  the  general 
^^eition  of  responsibility,  the  exception  to  the  rule 

*  Laugher  v.  Pointer^  K.  B,  Trin.  Term,  1826;  a  case  not 

""nKmed. 

Vol.  ir.  p 
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'^''  .  Stated  from  the  Digest,  for  the  Appellants,  viz,  th 
casus  fortuittis.  as  a  sudden  gust  of  wind,  whic 
«.  was  stated  to  be  the  cause  of  the  accident  m  tbi 
case. — Dig.  lib.  9,  tit.  2, 1.  30,  s.  3.  That  assyth 
ment  is  only  due  upon  the  crime,  and  when  that  i 
established  in  a  competent  courts  and  cannot  thert 
foie  be  due  after  an  acquittal. — Hume  on  Crime: 
vol.  1,  p.  448.  That  masters  are  not  liable  for  th 
acts  of  servants  where  they  exceed  the  authorit 
given. — Bankton^b.  1, 1 2,s.  30.  Stair, b.  i,tit.g,  8.5 
Kaime's  Principles  of  Equity,  b.  1,  p.  1,  c.  1,  s.  2. 
p.  63.  Macmantcs  v.  Crickett^  qua  supra.  Diet;  oi 
Holt,  C.  J.  in  Middleton  v.  Fowler^  Salk,  283. 
That  assythment  is  a  civil  reparation  in  damages  to 
the  paity  for  an  act  which,  as  to  the  public,  is  > 
crime,  and  is  due  from  the  criminal  only.  -  l«iu^ 
Leithhall  v.  L.  Fife^  Kaime's  Sel.  Decis.  No.  35i 
Act.  1593,  c.  174. 

For    the    Appellants,     Mr.    fVetherell,    Mf^ 
Oliphant 

For  the  Respondents,   The   Attomey-Generd 
Mr.  C.  Warren. 

All  the  parties  in  the  suit  below  were  named 
the  petition  of  appeal  ^  but  none  of  them  had  be^ 
served  with  an  effectual  order  to  answer  the  appear 
and  on  the  hearing  of  the  appeal  Vans  Hathoitf 
only  appeared.  There  was,  therefore,  no  effecti^ 
appeal  against  the  other  Respondents :  Graham,  tb 
party  immediately  concerned  in  the  act,  was  one  c 
them.     In  this  state  of  things  it  was  ui^ged,  on  tfa< 
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behalf  of  the  Appellants,  that  the  condition  of  the 
Summons  being  jomt  and  several,  relief  might  be 
had  against  any  one  or  more.  v. 

MATHOtV. 

[Ddring  the  argument,  the  Lord  Chancellor  made 
tke  following  observations.] 

Hie  case  must  be  considered  as  heard  ejc  parte 
^pinst  all  the  parties  but  Vans  Hathom.  With 
rt^iect  to  the  other  parties,  the  peremptory  order 
lus  not  been  served  or  applied  for ;  they  are  not 
before  the  House,  and  the  Appellants  are  not  en- 
titled to  be  heard  as  against  them.  The  summons 
sys  that  Graham  was  acting  for  the  behoof  or  under 
ilie  directions  of  Vans  Hathom,  or  John  Hathorn, 
*  W,  Reid,  or  P.  M*Kie :  of  such  an  allegation 
Ae  suflBciency  might  be  questioned.  Proof  that 
Vans  Hathorn  gave  authority  to  any  of  them  makes 
t different  case.  Where  a  judgment  is  given  against 
ttveral  defendants,  the  plaintiff  may  take  execution 
igainst  one,  and  for  the  one  who  pays  the  damages 
fte  judgment  itself  and  the  fact  of  payment  is  evi- 
dence against  the  others  for  the  purposes  of  contri- 
''ttion  ;  but  where  there  is  a  judgment  of  acquittal, 
Ae  difficulty  is  great.  The  Master,  in  such  a  case, 
^d  never  proceed  against  a  servant  who  has  been 
^Ived  by  verdict.  The  conclusion  of  the  summons 
B  joint  and  several.  But  suppose  an  action  against  a 
^famaster  and  a  coachman,  and  an  acquittal  by 
^ict,  could  the  master  afterwards  proceed  against 
^  servant  ?  There  is  another  way  of  viewing  the 
^ :  if  Vans  Hathom  is  liable,  Graham  also  may 
^  fiable  to  him,  and  he  might  recover  over  against 
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1 8a I.  Graham;  if,  therefore,  the  appeal  is  given  up 
against  Graham,  how  can  it  proceed  against  Vi 
Hathorn  ? 


LIN  WOODS 
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19  March 
1891. 


A  question  then  arose.  Whether  the  Appella 
paying  the  costs  of  the  hearing  should  have  libe 
to  bring  all  the  parties  before  the  House?  1 
Respondent's  counsel,  the  question  being  put 
them  by  the  Lord  Chancellor,  were  not  willing 
assent  to  this  proposal,  and  the  cause  having  bi 
fully  argued,  stood  over  for  consideration. 

The  Lord  Chancellor : — In  the  course  of  hear 
this  cause  a  question  presented  itself,  Whethei 
was  possible  that  we  could  proceed  to  determini 
without  bringing  before  the  Court  third  pers 
who  were  not  effective  parties  to  the  appeal  at 
time  when  the  cause  was  heard  at  the  Bar  ?  It  ^ 
at  first  thought  by  the  House  that  the  cause  mi| 
stand  over,  with  liberty  for  the  solicitor  to  apply 
leave  to  bring  those  parties  before  the  House ;  t 
suggestion  being  made  without  prejudice  to  1 
question,  Whether,  according  to  the  course  of  pr 
tice  of  the  House,  such  a  petition  could  now 
available  ?  Upon  further  consideration,  however 
seemed  expedient  to  go  on  to  the  extent  to  wh 
the  argument  could  go  at  the  Bar,  as  it  might  t\ 
out  that  the  opinion  of  the  House  might  be,  tha 
those  parties  had  been  here  the  judgment  could  : 
be  reversed.  Having  attended  to  all  the  circv 
stances  of  the  case,  with  all  the  feeling  which 
longs  to  it,  and  the  consequences  to  the  Appelh 
of  the  unfortunate  accident  out  of  which  the  cat 
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aiises,  it  does  not  appear  to  me  that  there  is  suffi-  1831. 
dent  reason  to  advise  the  House  to  reverse  the 
judgment ;  and  I  think  we  may  venture  to  proceed 
in  the  present  state  of  the  cause>  in  respect  of  par- 
tb.  It  would  probably  have  made  no  difference, 
a  to  the  result,  if  the  other  parties  had  been  here ; 
becaose,  in  the  circumstances  of  the  case,  it  appears 
to  me  that  the  same  judgment  would  have  followed. 
Vie  ordinary  question  being  put,  that  the  judgment 
should  be  reversed,  I  must  humbly  express  my 
opmion  that  it  ought  to  be  affirmed. 

Judgment  affirmed. 
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Messrs.  Deknistoun,  BucbaitanI 

and    Company,    Merchants    in  >  AppeUa^ 
Glasgow J 


cordingly  by  them,  showing  this  letter  to  the  undo- 
writers,  'fhere  being  a  favourable  opportunitj  d 
convoy,  the  ship  sailed  od  the  Q3d  of  April.  On  tk 
iitbof  May  she  was  captured.  Held,  in  the  court  be- 
low, and  on  appeal,  that  the  expression  of  the  lettern 
positive,  and  not  the  statement  of  an  expectation;  mi 
that  the  exhibition  of  the  letter  being  a  representatiil 
material  to  the  risk  covered  by  the  policy,  whicl)  n 
not  true  in  fact  or  in  the  event,  vitiated  the  policy. 
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letter  of  the  1  gth  March  the  Appellants  are  in-       i8ai^ 
formed  thus :    "  At  a  prize  sale  of  a  South  Sea  i,,^>.,9xovn 
**  whaler  and  her  cargo  of  oil,  that  took  place  here    °°**  ****'*" 
•*  yesterday,  we  purchased  on  your  account  about     Jj^]^^ 
^  40,000  gallons  of  spermaceti  oil,  at  3 ^.  g  id. 
"  sterling  per  gallon;  14,000  gallons  of  which  we 
*^  intend  to  ship  upon  that  remarkable  fast-sailing 
••schooner  Brilliant,  of  157  tons  burthen,  mount- 
••ing  six  nine-pounders,  to  sail,  with  or  without 
*•  Cimcoy^  about  thejirst  of  May ;  and  on  the  value 
••of  which  shipment  you  will  please  to  make  in- 
'•mrance.     Messrs.  Seton  and  Elliot  will  ship  on 
•*  board  the  Jessie  60,000  lbs.  St.  Domingo  coflPee, 
••  which  they  wish  you  to  have  insurance  done  for 
at  50^.  per  100  lbs.,  and  17,000  lbs.  Cuba  coffee, 
at  6o^.  per  100  lbs.     They  also  wish  you  to  have 
*'  insurance  effected  on  the  Brilliant  from  hence  to 
"Greenock,  valuing  her  at  1,400/.  sterling;  to  all 
*•  of  which  we  beg  your  attention."     The  letter  of 
t]ie  24th  says,  that  the  Brilliant  would  be  cleared 
^t  as  bound  to  Greenock  and  a  port  on  the  Con- 
*iDent.      And  in  the  letter  of  ad  April  Messrs. 
l^uff  and  Company  state,  towards  the  conclusion  of 
*He  letter,  which  relates  to  a^  variety  of  other  mat- 
*ei^  "  The  Brilliant  will  mil  on  the  1st  of  May  y 
**  a  running  vessel,  in  which  the  writer  of  this  will 
**  take  his  passage.'' 

Upon  these  advices  an  insurance  was  efl^ted,  on 
^ip  and  goods^  on  the  1 8th  of  June,  being  the  day 
*fter  receiving  the  letters  above  quoted,  althongh 
^lie  eontract  or  policy  blsars  date  on  the  sist  of  June, 
^liree  days  later.  At  the  time  of  entering  into 
^Ve  contract  the  letters  of  advice  were  shown 
^o  the  iU^ndents,  who  were  some  of  the  under- 

^  4 
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writers  st  Glasgow,  with  whom  the  insurance  ra    '  1 
effected.  Ve 

The  terms  of  the  policy  were,  "  From  Nassau  tii 
"  Clyde,  with  leave  to  call  at  all  ports  and  pIsoiB-iSi 
"  whatsoever,  for  convoy,  or  for  any  other  far  'ikj 
'*  ^se  whatever,  without  being  deemed  a  ilero 
"  tion ;  and  with  or  without  letters  of  marque,  lent 
"  to  chase,  capture,  man  and  convoy,  or  send  intt 
*'  port  or  ports,  any  vessel  or  vessels." 

The  insurance  was  done  at  the  rate  of  six  gubai 
per  cent.,  to  return  three  pounds  per  cent,  "fa 
"  convoy  for  the  voyage,  or  two  pounds  per  col' 
"  for  partial  convoy  and  arrival." 

About  the  2oth  of  April  His  Majesty's  ship  Ma- 
tin came  into  the  harbour  of  Nassau,  and  beinj 
bound  for  Halifax,  the  commander  offered  to  take 
the  Brilliant  under  his  protection.  This  being  con- 
sidered a  great  advantage,  as  the  risk  of  capture 
between  Nassau  and  Halifax  was  imminent,  estrS' 
ordinary  exertions  were  used  to  complete  the  lotd- 
ing  of  the  Brilliant,  and  she  sailed  under  convoj 
of  the  ifartin  on  the  23d  of  April,  being  about 
eight  days  earlier  than  the  date  of  sailing  pro] 
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''The  Judge  Admiral,  having  advised  the  libel, 
*'  defences,  answers,  replies,  and  writings  produced^ 

finds,  that  by  a  letter,  dated  the  1 9th  of  March 
^1814,  from  William  Duff  and  Company,  the  cor- 
**  le^ndents  of  the  pursuerst  of  New  Providence, 
**  to  tbem^  they  mentioned  the  ship  Brilliant,  a  re- 
''markable  fast-sailing  schooner,  was  to  sail,  with 
**«  without  convoy,  about  the  1st  of  Mayj  and 
"  Alt  by  an  after  letter  dated  the  2d  of  April  last, 
''1814,  the  incorrectness  of  the  word  '  about 'j  as 
''applicable  to  the  ist  of  May,  was  explained  by 
*'the  same  correspondents  informing  the  pursuers 
''that the  Brilliant  was  to  sail  for  New  Providence 
''on  the  1st  of  May,  a  running  vessel,  '  and  in 
"  which  the  writer  of  this  (WiUiam  Duff)  will  take 
"  bis  passage :  Finds  it  admitted,  that  these  letters 
''wa:e  communicated  to  the  defenders,  whereby 
"  they  saw  that  the  vessel  was  positively  intended 
"to  remain  in  New  Providence,  and  not  to  sail 
'*  therefrom  till  the  ist  of  May  last,  and  under  this 

impression    subscribed   the  policy   in  question: 
*  finds,  that  the  Brilliant  sailed  on  the  23d  of 

April  from  New  Providence,  and,  for  any  thing 

^own,  may  have  been  captured  before  the  1st 
day  of  May,  when  she  was  held  forth  to  the  de- 
fenders as  remaining  in  the  harbour:  Finds, 
therefore,  that  although  the  representation  made 

*  by  the  pursuers  was  absolutely  innocent  on  their 
part,  the  fact  stated  by  them  to  the  defenders  was 

*  Hot  verified^  and  a  material  change  was  thereby 
^*  made  in  the  risk  undertaken  by  the  latter ;  and 
^*  therefore  assoilzies  the  defenders^  and  finds  them 
**  entitled  to  expenses/' 
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i8ti.  The  Appellants  brought  the  foregoing  inteii 

'  tor  under  revien  of  the  Judge  Admiral,  by  pet^ 
and  the  interlocutor  thereon  was,  *'  The  Ji 
"  Admiral  having  advised  this  petition,  and  aao 
'*  dated  33d  February  last,  with  the  writingi  | 
"  duced,  remain!  of  the  aane  (pinion,  tbatAe 
'*  wbioh  the  underwriters  undertook,  being  1 
*'  fessedly  that  on  a  vessel  to  sail  on  the  tst  of  1 
*'  was  perfectly  diftbrent  from  one  on  a  venel  k 
"  sailed  on  the  33d  April,  inasmuch  as  the  drf 
**  era  nndertook  a  ridt  on  a  vessel  understood  t 
*'  in  tbe  harbour,  and  safe  on  the  ist  of  May.i 
**  m  fact  she  bad  been  eight  days  at  aea,  lUl 
'*  tbiB  petition,  and  adheres  to  tbe  interlocutor) 
"  plained  of." 

'*  Note, — The  petitioners  do  Bot  seem  to 
"  pute,  that  if  the  vessel  had  been  taken  befiir 
"  i8t  of  May  they  would  have  had  no  atgn 
**  They  however  state  that  the  vessel  was  not 
**  tured  till  11th  May.  This,  in  real  raasc 
"  makes  no  difference,  since  it  is  a  thousand  ell 
"  to  one  that  if  she  had  not  sailed  till  1st  Ml 
'  would  not  have  fallen  in  with  the  vessel  ' 
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The  Appellants  pursued  an  action  of  reduction 
\Uan  the  Lords  of  Council  and  Seasion  of  the 
ung  interlocutors  pronounced  by  the  Judge 
Admiral.  This  action  was  discussed  before  Lord 
Ktmillj^  Ordinary,  who  pronounced  an  interlocutor, 
i^elling  the  reasons  of  reduction,  &c. 

The  Appellants  submitted  the  question  to  review 
k  a  representation,  to  which  answers  were  given 
k;  but  the  Lord  Ordinary  adhered  to  the  inter- 
beotor. 

The  Appellants  then  brought  these  interlocutors 
mider  review  of  the  Second  Division  of  the  Court  of 
tmon  by  a  petition.  The  Lords  adhered  to  the 
mterlocutors  complained  of,  &c. 

The  appeal  was  against  the  foregoing  iuterlo- 
aitors. 
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On  the  part  of  the  Appellants  distinctions  were 
iiken  between  a  warranty  and  a  representation*, 
md  it  was  contended  that  the  letters  exhibited  did 
lot  amount  to  a  warranty,  or  any  thing  more  than 
^vepreaentation,  which  was  not  material ;  and  that 
As  statement  of  a  future  event,  as  an  intended  day 
tf  tailing,  can  be  no  more  than  an  expectation. — 
^owden  v.  Vaughanf ;  Hubbard  v.  Glover  t^ 
^rber  v.  Fletcher  §  j    Bixe  v.  Fletcher  \l     It  was 

^  Pavson  ▼.  Watson,  Cowper^  790;  Park  on  Insur.  e.  lO, 
^,  105,  G.  18,  pp.  381,  339 ;   Mtrah  on  Iniur.  c.  g,  s.  t, 

t  10  East,  415. 

t  3Camp.  N.P.  C.  313. 

I  Doug.  305.    Ib  thia  caaa  tha  word  expected  was  aied. 

K  Doug.  S71.    See  also  Park,  p. 
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1 3^1.       further  argaed,  that  the  representation  not  bei 
made  malafide^  the  policy  was  not  vitiated  by  su 
wA  oHwr»     ^  misrepresentation. 

For  the  Respondents  it  was  contended,  i.  Th 
the  day  of  sailing  was  a  fact  material  to  the  risk,  ai 
being  within  the  control  of  the  Appellants,  a  stai 
ment  of  intention  was  equivalent  to  a  statement 
ftct  2.  That  the  vessel  having  sailed  on  the  2; 
of  April,  was,  at  the  time  when  the  insurance  n 
effected,  what  is  termed  **  a  missing  ship."  —A 
cff^  V.  Shoolhred"^  \  TtlUs  v.  JBrw^on  t- 

For  the  Appellants,    The  Attorney  Gener 
Mr.  Abercrombie. 

For   the    Respondents,    Mr.    WetherelU    A 
Denman. 

[In  the  course,  and  at  the  conclusion  of  the  ar^ 
ment,  the  Lord  Chancellor  made  the  foUowi 
observations.] 

The  second  letter,  in  which  it  is  expres 
that  the  vessel  will  sail  on  the  1st  of  May,  1 
shown  to  the  underwriters,  and  is  it  not  the  sa] 
thing  whether  the  party  means  to  misrepresei 
or  whether  the  thing  actually  communicated  is 
misrepresentation  ?  The  authorities  turn  upon  t 
difference  between  expectation  and  representatic 
In  the  case  of  Barber  v.  Fletcher  the  represent 
tion  is,  that  the  ship  is  expected  to  sail.  If  t 
accuracy  of  a  representation  as  to  time  is  to  be  giv) 
up,  that  doctrine  must  apply  equally  to  the  questic 

*  Park,  180;  Marshall,  I1468.    t  Park,  182  ;  Marshall,  46' 
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of  place.     The  letter  of  the  2d  of  April  speaks  in 
ienns  of  uncertainty  as  to  the  sailing  of  the  Dart 
nd  the  Jessie,  but  as  to  the  Brilliant  the  statement 
ii  positive.     Do  the  Appellants  carry  their  argu- 
Bents  so  far  as  to  assert,  that  in  cases  which  go 
bejond  expectation,  where  there  is  a  misrepresen- 
titioQ  of  a  material  fact,   without  a  warranty  or 
mi&JideSj  the  policy,  according  to  the  authorities, 
ii  not  vacated  ?     In  the  case  of  such  a  misrepresen- 
tidon,  mold  Jides  is  not  necessary  to  render  the 
contract  inoperative.    The  principle  of  the  judgment 
is  the  same  in  all  the  cases,  although  we  cannot 
agree  in  all  the  decisions.    The  principle,  and  the 
plication  of  the  principle,  are  different  things. 
To  maintain  the  argument  for  the  Appellant  it  is 
necessary  to  contend,  that  if  the  vessel  had  been 
captured  on  the  24th  of  April  the  underwriters 
Would  have  been  liable. 
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The  Lord  Chancellor  : — This  case  resolves  itself 
into  two  questions : — first,  whether  the  representa- 
tion was  made,  of  which  there  is  no  doubt ;  and 
Secondly,  whether  it  is  a  representation  of  an  ex- 
pectation, or  a  statement  as  of  a  past  fact,  which  is 
i^erial  to  the  risk. 

I  have  formed  an  opinion  upon  the  subject^  but 
^li  to  give  it  further  consideration ;  and  this  is 
^e  more  necessary,  as  this  branch  of  law  is  not  well 
Understood  in  Scotland.  The  case  is  to  be  deter- 
mined upon  a  consideration  of  the  facts,  as  a  jury 
^^ould  decide  under  the  direction  of  a  judge  as  to 
*le  law  applicable  to  those  facts.  The  question  for 
^  Jury  would  be,  Was  there  in  this  case  a  misrepre- 
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i8-2i.       sentatJon  ofa  material  fact  affectin;^  the  liskcoymj 
BNKinovn    ^y  ^^^  policy*. 

and  olhen 

i.Li,i«  The  Lord  Chancellor: — In  the  absence  of  till 

noble  Lordt,  who  was  present  at  the  hearing  of  da 
appeal,  and  by  his  desire,  I  suggest,  that  upon  il 
spection  of  the  policy  of  insurance  (which  is  ml 
sufficiently  stated  in  the  printed  cases),  it  appeal 
to  be  a  policy  upon  the  ship  as  well  as  goods,  h 
not  therefore  like  the  case  of  Bowden  v.  faugia 
which  was  cited  on  the  argument  In  that  ca 
the  policy  was  effected  by  the  owner  of  goods,  ami 
on  goods  only.  If  there  should  be  any  desire  t( 
make  further  observations  on  the  matter  of  in 
policy,  they  may  be  suggested  at  the  meeting  of  (it 
House  on  Wednesday. 

5  April  The  Lord  Chancellor  [after  stating  the  questiffl 

•^"'*  on  the  appeal]  : — There  is  a  difference  between  tlit 
representation  of  an  expectation  and  the  represen- 
tation of  a  fact,  llie  former  is  immaterial;  but 
the  latter  avoids  the  policy  if  the  fact  misrepresent^ 
be  material  to  the  risk.     After  the  most  attentitt 
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ENGLAND. 

(on  appeal    from    the   COURr   OF   EXCHEQUER.) 

CoviNGSBY  NoRBURT,  Esq.  -     -     Appellant  \ 

Tbe  Honourable  and  Reverend^ 
p£AUCE  Meade,  and  Eliza- 
lETH  bis  Wife,  and  Samuel 
IsTED,  Esquire     -    *    -    .    - 
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A  Plaintiff  in  equity  must  state  his  title  in  his  bill,  and, 
unless  it  is  admitted  by  the  Defendant,  must  prove  it 

k  suits  for  tithes,  the  jurisdiction  of  a  Court  of  Equity 
is  limited  to  discovery  and  account.  The  title  to  tithes, 
u  of  other  real  property,  is  a  question  of  a  le^al  right 
upon  which  a  Court  of  Equity  has  no  jurisdiction ;  and 
if  the  title  is  disputed  and  doubtful,  the  Court  has  no 
right  to  make  a  decree. 

A  person  suing  as  lay  impropriator,  for  the  tithes  of  a 
parish  in  which  there  has  been  within  living  memory 
t  parish  church  and  a  burial  ground,  in  order  to  es- 
tablish his  title,  must  show  that  there  has  been  an 
appropriation,  and  when  it  was  made ;  because  if  it 
was  not  prior  to  the  15th  Ric.  IL  c.  6.  it  is  further  neces- 
sary, according  to  that  statute,  that  an  endowment  of 
a  vicarage  should  be  shown,  and  if  the  Plaintiff  does 
not  allege  and  prove  either  that  the  appropriation 
was  before  the  15th  Ric.  IL  or  that  a  vicar  has  been  . 
^dowed,  prima  facie  the  appropriation  is  invalid. 

I^nds  which  had  belonged  to  one  of  the  lesser  monav 
teries  were  not  exempted  as  such  from  the  payment  of 
tithes  in  the  hands  of  the  grantees  of  the  Crown,  under 
^e  Stat.  27  H.  y III.  c.  20.  At  conmion  law  it  has  been 
l|cld,  that  if  such  lands  were  otherwise  discharged  of 
tithes,  the  discharge  being  terminated  by  the  dissolution 
of  the  monastery,  the  right  of  the  ecclesiastical  rector 
^vived:  but  as  between  two  monasteries,  the  one 
holding  an  impropriate  rectory,  and  the  other  lands 
Within  the  rectory,  whether  the  same  doctrine  is  appli- 
^ble — Qbrnre.  Semb.Xhsit  the  case  is  not  similar  to 
^  claim  of  exemption,  as  derived  from  a.  religious 
^^er,  nor  from  unity  of  possession,  but  both  bodies 
heiag  capable  of  making  an  alienation,  the  monastery 
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having  the  impropriate  rectory  might  conrer  & 
'  tithes  to  the  other  body  holding  the  lands.  ItuA 
case  of  a  right  of  eiemptiOQ  by  conveyance,  and  kmU 
that  it  is  a  title  which  admits  of  proof  by  presampda 
Upon  a  lease  of  titlies,  by  a  lay  ini  proprietor,  if  the  tith 
of  particular  lands  are  excepted,  it  might  admit  of  fl 
construction  that  the  lessor  is  entitled  to  that  wlud 
be  excepts.  But  if  a  former  owner  of  the  tithes  uft 
a  lease  has  made  a  parol  declaration  that  he  iiM 
entitled  to  the  tithes  of  those  lands,  that  declaiatia 
» in  itself  important  evidence,  and  gives  a  constnidii 
to  the  exception  in  the  lease. 

The  ori^nal  Bill  filed  in  this  cause  in  £u&r 
Tcnn  1810  stated  that  the  then  ComplainaDt,  lii 
Bishop  of  Dromore,  in  Ireland,  was  seised  of  tk 
impropriate  Rectory  and  Parsonage  of  the  parisfirf 
St.  Nicholas,  in  Droitwich  (Worcestershire),  ai 
thereby  entitled  to  the  great  and  small  tithes  ansii 
within  the  parish.  That  from  the  time  of  Plainof^ 
seisin  the  Defendant  held  and  occupied  a  certu 
farm  in  the  parish,  for  which  he  had  paid  tic!iel[ 
an  annual  composition  till  Michaelmas  180 
that  since  that  time  ho  had  refused  to  pay  '^ 
Plaintiff  such  composition  for  the  small  tithes;  » 
that  besides  the  said  lands,  the  Defendant  occup 
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?en  paid  was  in  satisfaction  to  Plaintiff,  or  his 

^ents,  for  the  great  tithes  only,  and  denied  that  he 

as  entitled  to  small  tithes ;  and  he  alleged,  that  in 

ise  any  small  tithes  were  payable,  the  Rector  would 

J  bound  to  contribute  to  the  repair  of  the  church, 

id  to  provide  some  ecclesiastical  person  to  perform 
le  duties  within  the  parish,  to  whom  such  small 

thes  would  have  been  payable  if  due  at  all ;  and 

lat  as  no  such  person  had  been  provided  within 

lemory,   there  must,  therefore,  at  some  former 

eriod  have  been  an  agreement  between  the  then 

npropriate  Rector  and  the  parishioners,  that   in 

onsideration  of  his  foregoing  the  small  tithes  in  the 

iwish  he  should  be  relieved    from  the  duty  of 

^rving  and  repairing  the  church ;  in  proof  of  which, 

lie  answer  alleged)  there  had  been  no  service  per- 

rmed  in  the  church  in  the  memory  of  any  person 

irig,   except  in   two  instances,   within  the  last 

Tty  years,  of  two  persons  having  been  buried  in 

>  churchyard ;  that  the  church  itself  was  dilapi- 

bed ;  and  that  the  tower,  with  a  bell  therein,  and 

^  outside  walls  of  the  old  church,  were  standing 

'within  a  few  years  ;  but  that  the  walls  and  bell 

i  lately  been  pulled  down  by  the  orders  of  the 

aintiff  for  the  puipose  of  disposing  of  them  for  his 

Hefit ;  and  that  the  parsonage-house  had,  till  about 

u  years  previously,  been  standing,  and  was  inhabited. 

It  that  one  of  the  late  lessees  of  the  tithes  had 

lice  pulled  it  down,  and  disposed  of  the  materials : 

Qd  that  in  further  evidence  of  such  agreement 

lere  had  never  been  any  small  tithes  in  kind,  or 

ly  composition  in  lieu  thereof,  paid  in  the  memory 

'any  person  living,  except  that  two  of  the  late  lessees 
\d  demanded  and  received  from  some  cottagers  or 

VOL.    IV.  Q 
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small  houseboldcrs  a  trifling  composition  in  Mead 
vegetables  growing  in  their  gardens;  and  submitt«4 
that  the  Plaintiifwas  not,  under  the  circumstances,  ed- 
,  tiitled  to  any  small  tithes,  orthat  if  he  were,  it  was  la 
duty  to  procure  the  parish  church  to  be  served,  and  con- 
tribute to  its  repairs,  and  rebuildtbe parsonage  home 
The  Appellant  also  in  his  answer  admitted  bit 
occupation,  and  having  had  titheable  aiticles  upoB 
the  hmds  called  the  Lower  Friars,  without  payinj 
or  making  any  satisfaction  for  the  tithes  ;  and  staud 
that  he  occupied  those  lands  by  virtue  of  a  leaie 
granted  by  the  Marquis  of  Exeter,  then  deceasei 
and  his  wife,  fonncrly  Emma  Vernou,  the  tlia 
owners  of  the  land  ;  and  that  he  believed  the  land) 
called  the  Lower  Friars  were  part  of  the  possessIiHB 
of  the  dissolved  Priory  of  the  Friars  Augustines, 
Droitwich,  commonly  called  the  Augustine  Friars, 
and  were  granted  by  letters  patent,  bearing  dale  tin 
a4th  of  February,  in  the  34th  year  of  the  reign  if 
King  Henry  V)]|.  to  John  I'ye  and  Robert  Wen 
alias  Browne,  in  fee  ;  and  the  same  were  afterwari^ 
by  bargain  and  sale,  bearing  date  the  ud  of  Febniuj, 
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under  whom  the  Appellant  was  in  possession,  and      1821. 
through  which  ancestor,  the  Marquis  of  Exeter,  and  *       ' 
liis  then  wife,  derived  title.     And  further  stating^     horbury 
tlurt  by  such  means,  or  otherwise^  the  tithes  of  the      *? ^^?* 

^  and  otbeiv. 

lud  lands  had  been  duly  granted,  and  legally  passed 
to,  and  became  vested  in,  the  owners  of  the  land, 
and  had  descended  upon,  and  became  vested  in, 
Emma  Vernon,  and  by  means  thereof,  or  otherwise^ 
Hdr  lands  were  exempt  from  the  payment  of  tithes 
in  kind,  or  any  satisfaction  in  lieu  thereof,  and  that 
BO  tithes  in  kind,  nor  any  satisfaction  in  lieu  thereofj 
hid  ever,  within  the  memory  of  any  person  living, 
or  nnce  the  lands  were,  as  before  stated,  conveyed 
to  Sir  John  Packington,  been  paid  for  the  lands  in 
^aettion.  But  on  the  contrary,  such  lands  had 
always  been  deemed,  and  reputed  to  be,  tithe-free, 
and  no  demand  had  ever  been  made  upon  any  owner 
€r  occupier  of  such  lands  for  any  tithes  in  kind,  or 
any  satisfaction  in  lieu  thereof,  until  the  exhibiting 
of  the  Plaintiff's  original  Bill. 

The  cause  being  at  issue,  witnesses  were  examined 
^  the  {mrt  of  the  Plainti£P  in  the  suit,  but  not  on  the 
Rart  of  the  Appellant.  The  parol  evidence  on  the  part 
tf  the  Plaintiff,  who  deduced  his  title  to  the  impro- 
priate Rectory  by  descent  from  Sir  John  Packington, 
tended  principally  to  show  that  both  the  great  and 
^Qlall  tithes  had  been  always  considered  as  included  in 
the  composition  which  had  been  paid  to  the  Plaintiff, 
tud  as  due  to  him  in  quality  of  lay  impropriator,  and  not 
^^car,  or toany  other  ecclesiastical  person,  there  hav- 
^KUg  been  no  such  person  within  memory ;  and  that  no 
^Udm  to  any  of  the  small  tithes  had  ever  been  set  up  by 
^^  other  person;  and  several  old  leases  of  the  great  and 
^HaU  tithes  by  Plaintiff's  predecessors  were  produced. 
The  cause  nme  on  to  be  heard  and  was  argued 

Q  2 
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iSgi-      upon  the  sgth  January,  3d  and  6th  of  May  1816. 
On  the  part  of  the  Plaintiff,  conveyances,  leases,  1 
V.         will,  and  other  assurances,  commencing  as  far  back  u 

«ud'^u*her».  ^^^  V^^^  1670,  Were  read  to  show  that  the  impro- 
priate rectory,  and  all  tithes  within  the  parish  of  St. 
Nicholas,  in  Droitwich,  had  been  conveyed,  demised, 
and  disposed  of  as  lay  property.  In  one  of  the 
leases,  dated  the  i  oth  of  August  1 80 1 ,  from  the 
Plaintiff  in  the  original  Bill  to  one  Uichard  Smith, 
the  demise  is  of  all  tithes  in  the  said  parish,  except 
the  tithes  of  the  Lower  Friars  ;  and  the  depositioni 
of  several  witnesses  were  read  to  show  that  the 
Plaintiff  in  the  original  Bill,  and  those  under  whom 
he  derived  title,  had  been  in  perception  of  the  tithes 
in  the  said  parish ;  but  none  of  them  proved  that 
any  tithes  had  ever  been  paid,  or  satisfaction  in  lien 
of  tithes  made  for  the  LoTver  Friars ;  on  the  con- 
trary, Richard  Smith  deposed  on  the  part  of  the 
Plaintiffi  that  William  Clieveland,  a  formGr  pro- 
prietor of  the  tithes  as  lay-rector,  under  whom  the 
Plaintiff  in  theoriginal  Bill  derived  title,  was  in  posses- 
sionof  the  tithes  of  the  said  parish,  except  of  certain 
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present  owners,  under  whom  the  Appellant  held 
\  them  as  lessee.  On  the  part  of  the  Appellant, 
^  also  were  produced  in  evidence,  three  leases,  dated  v. 
n  the  loth  January  ^783,  21st  March  1786,  and  and^otheri 
»  loth  March  1788,  from  William  Clieveland  to 
i^  George  Bedford,  of  all  the  tithes  in  the  parish* 
ff  The  deposition  of  Richard  Smith,  read  for  the 
y  Flainti£P,  was  likewise  read  for  the  Appellant,  as  was 
r  also  the  deposition  of  George  Bedford,  (the  lessee 
i  in  the  leases  before  mentioned  from  William  Clieve- 
E  land,)  a  witness  examined  for  'the  Plaintiff,  in  which 
i:  he  stated,  that  in  the  year  1 780  William  Clieveland, 
f  his  lessor,  set  the  tithes  in  the  parish  of  St.  Nicholas^ 
r  which  were  then  in  the  possession  of  witness,  and 
I  which  he  continued  to  enjoy  till  the  death  of  Wil- 
r  liam  Clieveland,  except  the  tithes  of  lands  in  the 
I,  said  parish  called  the  Upper  and  Lower  Friars,  and 
^  a  meadow  called  the  Vines,  comprising,  amongst 
others,  the  lands  in  question,  which  William  Clieve- 
land informed  the  witness  were  tithe-free. 

The  cause  stood  adjourned  from  the  6th  to  the 
aoth  day  of  May  1 8 1 6,  on  which  latter  day  the  Court  * 
below  delivered  their  opinions,  seriatim^  and  ordered 
and  decreed,  that  an  account  should  be  taken  of 
die  tithes  demanded  by  the  original  Bill  against 
the  Appellant,  with  costs. 

The  Appellants,  at  the  hearing,  proposed  to  read 
a  conveyance  from  Sir  John  to  Thomas  Fackington^ 
and  the  will  of  Thgmas,  devising  the  rectory  to 
Mary  Packington,  through  whom  the  Respondents 
claimed! ;  but  the  Court  intimated  that  .such  evidence 

*•  Dissentiente,  Wood,  B.    See  2  Pnce,  p.  338. 
t  It  appears  that  these  documents  were  entered  as  read.    Sit 
lU^addit  Appx. 

a  3 


2iS  CASES  IN  THE  HOUSE  OF  LORDS 

ifigi.      would  be  useless  without'  sliowii^  an  express  gnat 
of  the  tithes  of  the  Lower  Friars ;  and  as  to  the  other 

■OkBUKT  . 

«.  land  occupied  by  the  Appellant,  it  was  admitted  they 
i«id"«her».  ''*d  no  defence ;  if  the  Court  were  of  opinion  that 
the  i^aintiff  had  proved  hia  title,  which  appearii^  to 
be  the  opinion  of  the  Court,  the  defence  was  con* 
fined  to  the  claim  of  the  tithes  of  the  Lower  Friars. 
The  Respondents  became  entitled,  and  were 
made  parties  to  the  suit  by  a  supplemental  bill,  as 
the  devisees  and  representatives  of  the  Bishop  of 
Dromore,  who  died  pending  the  original  suit. 

The  Appellant  in  the  session  1 8i  7  presented  a  peti- 
tion against  this  decree,  in  so  far,  as  an  account  was 
thereby  directed  of  the  tithes  of  the  L<ower  Friary 
praying  that  so  much  of  the  decree  might  be  dtogetiier 
reversed,  or  that  a  trid  at  law  might  be  directed  upm 
the  legal  right  before  any  account  should  be  decreed. 

7  August        ^**^  '^®  Appellant,  it  was  argued  that  tttfaes  is 
and       the  hands  of  Ia3rnien  are  now  of  a  different  natuK 
**  il/i"*'^  ''**'™  "hat  they  were  at  common  law  while  they  con- 
stituted the  revenues  of  ecclesiastics ;  for  by  Ae 
several  statutes  respecting  the  dissolution  of  nionas- 
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Other  incidents  belonging  to  temporal  inheritances. 

Since  grants  of  tithes  are  now  capable  of  being    ^^^^a^yj^^ 

made,  and  liable  to  be  lost,  the  same  evidence  ought         «• 

MEADS 

to  be  allowed  from  whence  they  are  to  be  presumed,  and  oUien. 
and  the  want  of  them  supplied,  as  would  suffice  in 
regard  to  lands  and  other  hereditaments ;  and  the 
like  bar,  by  adverse  possession  and  length  of  time^ 
by  analogy,  ought  to  be  interposed  against  the 
remedy  for  recovery  of  tithes. 

In  favour  of  Holy  Church,  the  pdicy  of  the  law 
was  that  laymen  should  not  prescribe  in  tiQU  electa 
mandOf  thereby  spoiling  spiritual  persons  of  their 
revenues.  When  tithes  were  converted  into  lay- 
fees  the  maxims  referrible  to  presumed  grants, 
idescents,  discontinuauces,  non-claims,  &c.  neces- 
sarily follow,  which  were  nothing  more  than  the 
wise  arts  and  inventions  of  the  law  to  protect  and 
quiet  the  possession,  and  strengthen  the  right  of 
purchasers.  The  fact  of  long  and  uninterrupted 
retention  of  the  tithes  in  question  creates  a  legal 
rightt  which  ought  to  be  tried  at  law ;  a  Court  of 
£quity  haa  no  right  to  decree  upon  depositions 
against  it.  The  adverse  claim  is  against  long  and 
quiet  possession  and  enjoyment,  and  to  overturn 
property  in  which  the  owners  have  thought  them- 
selves secure,  now  beyond  all  memory  of  writing, 
or  man.  A  Couit  of  Equity  cannot  set  aside  or 
decide  against  the  consequences  of  this  legal  right ; 
it  would  be  determining  a  right  against  constant 
possession,  and  constant  usage  and  enjoyment. 
-There  is  nothing  a  Court  of  Equity  can  not  presume 
in  favour  of  possession.  Possession  is  every  thing ; 
estates  are  bought  by  it,  and  held  upon  the  faith  of 
it ;  a  claim  against  long  possessicm  is  always  repro- 

Q  4 
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iBai.      bated  ;  and  here  a  Court  of  Equity,  on  a  question 
arising  on  a  legal  right,  ought  not,  at  least  in  the 
V.         first  instance,  and  without  a  previous  trial  at  law,  to 
tind  olhers.   ''''^'^  deteonined  and  made  a  decree. 

The  circumstances  of  this  case  amount  to  a  long 
and  uniform  non-payment  and  retention  of  the 
tithes  by  the  owners  aud  occupiers  of  the  land  in 
question  ;  and  not  merely  a  non-claim,  but  positive 
disclaimer  on  the  part  of  one  or  more  of  the  im- 
propriators, particularly  William  Clieveland,  under 
whom  the  Respondents  derive  title,  making  seversl 
leases  of  the  tithes,  with  an  exception  of  the  tithes 
from  the  lands  in  question,  accompanied  at  the  same 
time  by  a  declaration  from  the  lessor  to  the  tenants 
that  such  exception  was  inserted  because  the  landi 
were  tithe-free. 

It  is  true  the  property  in  question  is  small,  but 
the  principle  to  be  established  by  this  decision 
confessedly  great.  Prescription  hai  no  place  here; 
presumed  grant  is  the  basis  upon  which  the  Appd- 
laut  rests  his  defence  ;  arguments  of  inconvenience 
deserve  attention  ;  tithes  of  great  value  in  this  king- 
:  enjoyed  under  titles  similar. 
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parishes,  and  possibly  spoil  the  ancient  possessors 
of  their  acknowledged  rights. 


VORBUBT 


For  the  Respondents,  the  case  was  put  upon  the   ^^^t^, 
ground  of  the  maxim,  supported  by  a  long  series  of 
uniform  decisions,  that  there  can  be  no  prescription 
in  non  decimando. 

An  objection  •  being  suggested  for  want  of  proof  of 
the  appropriation  before  the  1 5  Ric*  IL  or  the  en- 
dowment of  a  vicarage,  an  observation,  said  to  have 
been  made  by  Lord  Chief  Baron  Thomson  (and  not 
noticed  in  the  report  of  the  case,)  *^  that  as  there  was 
*^  a  place  of  worship  there  might  have  been  a  vicarage 
••  endowed,*'  was  cited  for  the  Respondents,  to  which 
Lord  Redesdale  replied,  that  there  could  be  no 
parish  without  a  church,  and  that  there  might  be 
a  chapel  also;  that  the  original  appropriation  of 
tithes  was  to  the  incumbent  of  the  church  of  the 
parish,  and  primd  facie  belonged  to  him ;  but  that 
this  had  been  modified,  and  certain  portions  of 
the  tithes  might  be  vested  in  other  persons ;  but 
it  was  an  exception  to  the  general  law. 

Upon  the  objection  as  to  the  deficiency  of  proof 
of  title  *  in  the  PkiiAiffii,  it  was  urged  that  the  pro- 
perty was  conveyed  as  a  rectory  in  1642,  and 
devised  as  such  in  1663;  that  the  documents  show- 
ing title  in  the  Flainti£&  were  produced  and  relied 
upon  by  the  Defendants ;  thaJb  a  grant  from  the 
Crown  was  the  best  but  not  the  only  mode  of 
proof,  and  the  fact  being  admitted  by  the  De- 
fendants, that  there  was  no  need  of  proof. 

It  was  further  urged  on  behalf  of  the  Respondents 

*  See  po9t.  the  obeervations  of  Lord  Redesdale,  pp.  224  asd 
«33,  €tseq. 
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that  the  defence  raised  by  the  answer,  consisting 
of  title  and  exemption,  was  double,  uncertain,  and 
inconsistent,  which  had  been  held  not  to  be  allow- 
able ;  IVard  v.  Shepherd  *.  That  the  lands  and 
the  rectory  being  in  the  same  person  furnished  no 
ground  to  presume  a  release  of  tithes  -,  that  in  the 
cases  t  where  the  Courts  of  Equity  had  refused  to 
interfere  on  behalf  of  a  lay-impropriator  against  the 
occupier  of  lands,  to  enforce  tithes,  they  did  so  on 
the  ground  of  long  adverse  possession  and  colour  of 
title,  supported  by  documentary  proof:  that  thi 
tithes  in  qucBtion  in  those  cases  had  been  from  time 
to  time,  for  a  long  series  of  years,  conveyed  and 
dealt  with  as  matter  of  property.  In  this  case  no 
such  proof  existed,  and  as  the  lands  in  question 
belonged  to  one  of  the  lesser  monasteries  thit 
furnished  no  ground  to  presume  an  exemption. 

On  behalf  of  the  Appelhmts,  in  reply,  upon  the 
objection  as  to  the  double  pleading  of  the  answer, 
it  was  urged  that  such  pleading  was  allowed  in  the 
case  of  Jennings  v.  LeUice\;  that  the  wordi 
*'  or  otherwise,"  which  seemed  indefinite,  might  refer 


•adotkMt. 
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Lord  Redesdale  •••  —It  may  be  importa&t   to      1811. 
jeonsider  how  unity  of  possession  may  affect  the 
ght  to  tithes.     Suppose  I  had  a  rectory  impro-         v. 
ate,  and  lands  within  the  rectory  which  I  had 
d  exempt  from  tithes,  and  then  conveyed  the 
ersion  of  the  lands  as  I  held  them,  that  would  be 
from  tithes.    The  rectory  and  the  lands 
ving  been  both  in  the  Crown  it  is  important  to 
(juire  whether  the  rectory  or  the  land  were  first 
leonyeyed.   Suppose  the  grant,  and  the  record  of  the 
tory  and  of  the  lands,  to  have  been  lost,  would 
ot  the  actual  state   of  things,  the  enjoyment, 
ish  a  presumption  of  title  ? 

^,  The  Lord  Chancellor : — In  Scott  v.  Jirey  t  it 
■I  was  decided  that  a  Court  of  Equity  in  such  a  case 
N .  would  not  interfere.    In  one  of  the  cases  Baron 

iJByre  s^d  if  these  doctrines  were  to  be  maintained 

[tiie  Courts  had  gone  presumption-mad. 

1^  The  question  is,  whether  in  the  face  of  enjoyment 

Cim  interfere  ;  whether  we  must  not  leave  it  to 

m  ?    Tbe  Court  of  Exchequer,  in  those  cases  in 

'which  they  refused  to  act  did  not  intend  to  deter- 

.jpine  whether  there  was  or  was  not  a  title  to  the 
1  tithes,  but  merely  that  there  was  not  sufficient 
r  ground  to  warrant  a  Court  of  Equity  in  disturbing 
^   tbe  possesion . 

Lord  Redesdale: — Tbe  real  question  in  JScott 
V.  Airey  was,  whether  there  was  not  evidence  of 

*  The  followin;^  observatioDS  were  iaterlocatory,  and  occurred 
ia  tbe  course  of  the  argument. 
f  3  GwiU.  quit  supr^. 
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tSii.      a  portion  of  tithes  within  the  rectory.     A  portic 
'  could    not  be  in    lay  hands   unless   it  had  cook 

jioBBUBT     jjjj^ygjj  jjjg  CrQ^pn  by  grant. 

Ml  AM 

The  Lord  Chancellor : — In  the  case  of  a  spiritirf 
rector  it  has  been  held  that  tliere  can  be  no  p 
scription  m  non  decimando.  If  non-payment  i 
tithes  is  a  diflerent  thing,  and  sufficient  to  grounJ 
a  presumption,  a  title  may  always  be  made  out ;  ftir 
you  may  presume  first  a  portion  of  tithes,  and  ilia 
the  loss  of  a  grant  •. 

Two  preliminary  questions  may  be  raised  in  tla 
case,  the  first,  whether  the  title  of  the  Plaintiff! 
sufficiently  set  out  in  the  bill,   and  supported  b) 
proof  in  the  cause  ?  Secondly,  whether  the  pointml   I 
defence  raised  by  the  answer  are  sustainable  ? 

Lord  Redesddle : — According  to  ancient  prart* 
in  suits  by  lay  impropriators,  the  production  of  til 
original  grant,  and  a  regular  deduction  of  tin 
title  by  the  necessary  documents,  was  requiid 
That  practice  was  altered  in  consideration 
frequent  loss  of  the  instruments  of  title  ;  but  it  I 
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The  Lord  Chancellor : — A  lay  impropriator  must      i  sa  i . 

under  his  deeds.  If  he  shows  uniform  ex-'  ^  ' 
ttVe  possession,  that  may  raise  a  presumption  in  ^®*""'^^ 
absence  of  deeds ;  but  here,  neither  the  title  by  *f  *^?* 
[Md,  nor  the  perception  of  the  tithes,  is  shown ;  and 
it  is  Required  of  the  Defendants,  if  they  claim  by 
*f  that  they  should  give  that  strict  proof  which 
Plaintiffi  fail  to  give.  The  question  is,  whether 
jAey  have  evidence  equivalent  to  the  production  of 
deeds?  They  claim  contrary  to  the  common  law. 
They  must  show  a  legal  commencement  of  their 
we.  Tliey  must  show  an  impropriation  before  the 
15  Richard  II.  or  the  4  Henry  IV.,  or  they  must  show 
die  endowment  of  a  vicarage.  ^The  first  of  those 
liatutes  enacts,  that  there  shall  be  no  impropriation 
without  such  an  endowment.  The  second  requires 
tliat  a  vicar  should  be  canonically  instituted.  There 
■  no  such  vicar  in  this  parish  ;  and  the  title  of  the 
[Plaintiff  by  deed  or  possession  is  not  clearly  made 
M;  the  deduction  of  title  in  the  Plaintiff  may  be 
Material  to  the  defence.  The  decision  of  this  case 
lus  proceeded  on  the  single  ground,  that  a  pre- 
scription in  non  decimando  is  illegal ;  but  if  that  \% 
*Ueged  as  matter  of  title  it  may  raise  a  different 
^Wion. 


At  the  conclusion  of  the  argument.  The  Lord 
^^^^^oncellor  made  the  following  observations : — 

This  being  the  first  case  involving  the  particular 
^int,  which  is  of  great  consequence,  and  a  noble  and 
^^med  Lord*,  who  has  given  particular  attention 
^  the  subject,  being  absent,  the  House  ought  not  to 

«  ^  Lord  Redesdale,  who  had  left  the  House  before  the  conclu« 
^H  of  the  argument. 
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i8fli.      proceed  to   judgment  at  present.    There  is  i^^^ 
'       '  another  circumstance  requiring  great  conttdcrati^^^**'' 
V.         provided  the  case  ought  to  be  decided  upon 
and  mh^  evidence  which    has   been   adduced   at   the 

attending  to  the  special  circumstances  /  under  whicX^ 
it   is   represented  this  case   has  come   before  !i«« 
I  am  sure  the  House  will  feel  the  importance  o 
considering,  with  great  diligence  and  attention,  wha- 
they  will  or  will  not  do  after  there  has  been, 
represented,  a  long  course  of  uniform  decision 
the  Courts  below ;  for  it  will  be  impossible  to  gi 
a  judgment  on  the  general  ground  without  aflfecting^ 
many  decisions  which  have  been  made  in  the  Courts 
below,  and  probably  disturbing  considerable  propert^^ 
which  is  at  present  held  under  those  decisions.    KL-f 
this  case,  on  the  one  hand,  is  to  proceed  on  th.^ 
special  evidence  to  which  I  have  alluded,  it  ougk'C 
to  be  understood  that  it  does  proceed  on  tluaC 
qiecialty  which  occurs  in  this  case  ;  or,  on  the  otheir 
hand,  if  the  judgment  of  the  House  is  intended  to 
reverse  all  the  decisions  to  which  I  have  alluded,  it 
is  fit  that  question  should  not  be  left  in  the  same  l/ft 
state  of  doubt  in  which  it  has  been  represented  to  |Ui 
exist.  It  seems  necessary,  therefore,  that  you  should 
have  some  further  time  for  consideration  ;  I  wi^^ 
also  to  see  a  copy  of  the  answer,  for  all  the  ro^^ 
of  pleading  which  used  to  be  adopted  when  I  pr^^' 
tised  in  the  Court  of  Exchequer  seem  to  have  be^ 
lost  sight  of.     In  making  this  observation  I  do  i^  ^ 
mean  to  reflect  upon  the  memory  of  that  respectal^^^ 
gentleman  *,  whom  I  well  knew  when  living,  at^* 
who  drew  the  answer ;  but  I  take  it  from  the  answ^^ 
itself,  that  he  found  he  had  a  very  difficult  case  '^  ^ 

•  Mr.  Hall. 


ON  APPEALS  AND  WRITS  OF  ERROR. 

deal  with,  and  that  he  felt  he  must  deal  with  it  in 
the  best  way  he  could. 

it  appears  to  me  that  this  is  a  case  extremely  v. 
■iraple,  for  the  words  stand  thus  * :  "  That  the  JJ  oth^ 
t  *'  Appellant,  soon  after  filing  the  same  original  bill, 
;  ^  put  in  his  answer  thereto,  declaring  his  ignorance 
:;v  ^  of  the  Plaintiff's  alleged  title,  but  admitting  the 
1,^  **  Appellant*s  occupation,  and  having  had  titheable 
^*  articles  upon  the  lands  in  question,  without  pay- 
**  ing  any  satisfaction  for  or  in  respect  of  the  tithes ; 
^  and  stating  that  he  was  in  the  occupation  of  the 
L^^'  lands  in  question  by  virtue  of  a  lease  granted 
r;  ^  thereof  by  the  late  Marquis  of  Exeter,  then  de- 
^*  ceased,  and  his  wife,  formerly  Emma  Vernon,  the 
U  ^*  then  owners  of  the  land,  and  that  he  believed  the 
lands,"  (not  the  lands  and  the  tithes,  but  *'  the 
^  lands)  called  the  Lower  Friars,  were  part  of  the 
possessions  of  the  dissolved  priory  of  the  Friars 
'^  Augustines  in  Droitwich,  commonly  called  die 
Augustine  Friars,  and  were  granted  by  letters 
|f^  patent,  bearing  date  the  24th  February,  in  the 
•^  34th  year  of  the  reign  of  King  Henry  VIII^  to 
John  Pye,  and  Robert  Were  alias  Browne,  in  fee, 
^  and  the  same''  (that  is,  the  lands)  *^  were  after- 
^*  wards,  by  bargain  and  sale,  bearing  date  the  2d 
^^  of  February,  in  the  second  year  of  the  reign  of 
•*  King  Edward  VI,  duly  conveyed  to  Sir  John 
^  Packington,  knight,  his  heirs  and  assigns,"  (and 
then,  with  respect  to  the  title  to  the  tithes,  all  he 
Mys  is  tUs,)  '^  who  at  that  time,  as  he  had  been  in- 
**  formed,  was,  or  claimed  to  be,  entitled  to  the  tithes 
^  of  the  lands ;"   under  what  sort  of  claim,  or  hfow 

*  In  the  Appellant's  printed  case. 
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iSai.      entitled,  this  pleading  does   not   in    any  nuuinei 

point  out.     The  words  in  which  it  is   set  fortl 

merely  state  some  unspecified  claim  to  the  tithes 

then  it  goes  on  to  say,  "  that  he  believed  that  tb 

**  said  lands  and  the  tithes  thereof  (in  case  the  m 

*'  Sir  John  Packingtonwere  entitled  thereto).". Not 

if  the  declaration  of  Clieveland,  that  these  estate 

were  tithe-free,  is  a  declaration  of  any  importance 

I  think  we  may  say  this  qualifying  parenthesis  bringi 

down  a  little  the  value  of  the  assertion,  "  he  belie»ed 

"  that  the  said  lands  and  the  tithes  thereof  (in  OM 

"  Sir  Jolin  Packington  were  entitled  thereto)  were 

"  afterwards  duly  conveyed  and  granted,  by  diren  I 

"  mesne  conveyances,    to  several  persons,    and  Jt 

"  length  were  conveyed  and  granted  to,  and  hsi 

"  been  vested  in,  an  ancestor  of  the  said  EnuB 

"  Vernon,  one  of  the  lessors,  under  whom  he  i« 

"  in  possession,   and  through  which  ancestor  tin 

"  said  late  marquis  and  his  then  wife  derived  title 

"  thereto  j  and  further  stating,  that  by  such  meaiH 

"  or  otherwise,"  (and  here  it  occurs  to  me,  wbid 

it  did  not  at  first,  that  these  words  "  or  otherwise 
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*  thereof,    and   that   no   tithes  in  kind,   nor  any 

*  satisfaction  in  lieu  thereof,  had  ever  within  the 
^  memory  of  any  person  living,  or  since  the  said 
^  lands  were,  as  before  stated,  conveyed  to  the  said 
^  Sir  John  Packington,  been  paid  for  the  lands  in 
^  question,  but  on  the  contrary  such  lands  had 
^  always  been  deemed  and  reputed  to  be  tithe-free/* 
nhis  pleading,  therefore,  simply  brings  the  titl^ 
own  to  Sir  John  Packington.  This  lessee  does  not 
oretend  to  be  the .  lessee  of  the  tithes,  but  only  the 
essee  of  the  lands,  which  shows  the  distinction  be^ 
:vreen  enjoyment  and  possession  of  tithes  as  a 
IfBparate  inheritance,  and  leads  to  the  understand- 
W^  of  that  principle,  whether  good  or  bad,  on 
vhich  the  courts  have  hitherto  proceeded  j  for  if  Sir 
tohn  Packington  let  him  the  lands,  he  cannot  say 
ie  let  him  the  tithes  j  if  he  pays  a  rent  for  the  lands, 
^  enjoys  the  lands  for  the  payment  of  the  rent ;  and 

John  Packington  has  the  use  and  enjoyment  of 
lands  by  the  payment  to  him  of  the  rent,  -  but 
ler  he  nor  the  other  is  in  the  enjoyment  of  the 
ies ;  that  principle  being  felt,  they  found  it  ne- 
to  go  on '  and  lay  hold  of  another  defence^ 
ted  say  the  lands  were  exempt  from  the  payment  of 
Wies  J  that  they  had  always  been  deemed  and  re- 
P'lted  to  be  tithe-free.  I  do  not  know  in  what  way 
tt  the  present  day  the  Court  of  Exchequer  call  upon 
P^ies  to  plead ;  but  I  think  it  would  not  be  deemed 
'^^dent  simply  to  aver  that  the  lands  were  exempt 
^^*0m  the  payment  of  tithes,  and .  had  always  been 
Itemed  and  reputed  to  be  tithe-free ;  or  on  the  other 
^Umd,  if  the  plea  be  good  as  to  the  exemption  from 
tie  payment  of  the  tithes,  then  the  question  will 
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be,  whether  there  is  not  a  double  plea  under  tie 
title  of  freedom  from  the  payment  of  tithes  ;  if  yw 
could  not  make  out  the  freedom  from  the  paymea 
,  of  tithes  simply  hy  the  party  talking  with  the  owner, 
the  Court  would  never  apply  that  as  positive  eri- 
dence  to  warrant  the  taking  of  tithes  in  pernancy: 
it  appears  to  me  that  this  raises  very  great  difficultj 
in  the  case,  if  we  are  to  get  at  the  great  point  of  the 
case  without  evidence.  I  address  myself  without 
prejudice,  speaking  according  to  my  impression  of  tfe 
law,  being  bound  so  to  state  it  under  the  sanction  i/i 
the  cases  (o)  ;  and  according  to  (unless  I  greatly, 
understand  it)  the  doctrine  which  has  been  laid  dowj 
by  men  of  talents  and  knowledge,  to  which,  whetiff  E. . 
taken  collectively  or  singly,  I  cannot  pretend.  Vt 
principle  they  have  gone  upon  is  this,  that  thereil 
a  very  considerable  difference  (the  grounds  of»liiii 
you  may  have  hereafter  to  explain)  between  a  mai 
detainer  of  tithes,  and  where  tithes  have  been  At- 
tained under  what  is  called  a  colourable  title;  audi. 
will  be  found,  when  you  come  to  discuss  that  nistW 
that  it  is  not  quite  so  clear  that  evidence  maybei 
fabricated  at  the  back  of  the  rector  as  not  to  bIm^* 
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^tAtons,  and  others  which  might  be  stated,  I  should 
htA  more  satisfied  in  having  sotbe  time  to  review  my 
iresent  opinion,  and  to  see  whether  my  recoHection 
B  right  as  to  the  doctrines  of  law  which  I  have  now 
tttted.  It  will  afford  me  an  op{K)rt;unity  to  rectify 
tkd  correct  any  errors  I  may  have  fallen  into,  by  con- 
idting  with  a  noble  and  learned  person  not  now  pre- 
tat,  who  has  pud  great  attention  to  this  subject. 


1^  The  Lord  Chancellor :  —Upon  looking  to  the 
libadings  and  proofs  of  this  cause,  I  mean  to  pro- 
Mse  that  one  counsel  on  each  side  should  be  heard 
i^n  two  points;  the  first  4s,  the  title  of  the 
^Ptaintiff  not  being  admitted  by  the  answer^  *whe* 
!»•  it  is  sufficiently  proceed  by  the  evidence  j  and 
B  odier  is,  supposing  the  title  to  be  sufficiently 
Oflired,  whether  the  {heading,  on  the  part  of  the 
Afisndants,  is  the  proper  pleading  to  bring  forward 
1^  ])oints  on  which  the  Defendant  relies.  I  propose 
pi  course  because  it  is  highly  expedient  that  when 
pi  -are  deciding  a  question  of  so  much  importance 
Nfae  principal  point  in  this  cause,  care  should  be 
Pfeli  that  the  proceeding  of  the  House  should  not 
I*  ^^resented  hereafter  as  a  proceeding  not  quite 
k^  in  point  of  pleading. 


►. 


^  It  was  thereupon  ordered,  on  the  motion  of  the 
^4ii\i  Chancellor,  thait  one  counsel  on  eadi  side  be 
'^Jilfdu^Mni  the  question  whether  the  title  of  the  Plain - 
^is  ^m^dently  set  out  and  preyed ;  and  supposing 
^^^to  be-M,  whether  the  points  insisted  upon  by  the 
^^6itSai  at  the  hearing  are  properly  pleaded. 
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i«2i.  Mr.  Martin  and    Mr.   Wetherell  accordii^ 

argued  these  points  before  the  House*  and  the  caut 
then  stood  over  for  judgment. 


and  othcn. 


36  March  The  Lord  Chancellor :—  In  the  case  of  N'otbaj 
V.  Meade,  if  it  should  appear  to  those  who  are  la 
advise  the  House,  that  it  is  necessary  to  make  aq 
alteration  in  the  judgment,  it  cannot  be  propoaed 
without  addressing  your  Lordships  at  very  cima- 
derable  lengtli  upon  the  doctrines  with  reference 
to  cases  of  that  nature.  It  is,  therefore,  necesssij 
to  ask  of  your  Lordships  for  some  further  time  It 
consider  the  proposed  judgment. 


Lord  Redendak  : — The  question  in  this  caoie 
was  considered  as  principally  depending  upon  thi% 
whether  a  grant  of  tithes,  from  a  lay  impropriatot 
to  the  oivnei'  of  certain  lands  in  the  parish  of  St 
Nicliolas  in  Droitwich,  ought  to  be  presumed  ei 
not ;  and  the  arguments  principally  went  originslljl 
upon  that  ground  A  doubt  was  then  stated  wl* 
ther  the  PluintiHs  in  the  suit,  who  are  the  Respon- 


KORBURY 

v. 

MF.ADE 
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bat  under    the  circumstances  of   the  case   those       lOai. 

mds  ought,  in  some  manner  or  other,  to  be  pre- 

iimed  to  be  discharged  from  the  payment  of  tithes. 

The  defence  was  not  very  precise ;  but  upon  look-    and  otiicn. 

ig  into  the  case,  the  title  set  out  by  the  Plaintiffs 

fis  certainly  greatly  deficient,  because  the  Plaintiffs 

1  that  suit  claimed  as  being  entitled  to  an  impro- 

riate  rectory;  but  they  did  not  show  how  they 

'ere  entitled ;  and  they  did  not  state,  in  their  bill, 

r  produce  in  evidence  before  the  Court,  any  thing 

fcfarly  to  show  that  title. 

The  Plaintiff  in  this  suit  must  recover  by  force 
f  his  title  i  and  supposing  the  defence  to  be  ever 
i  defective,  if  the  Plaintiff  does  not  show  a  title 
le  Court  has  no  right  to  make  a  decree  in  his 
kvour  unless  that  title  is  clearly  admitted  by  the 
lefehdant ;  but  here  the  Defendant  unquestion- 
ilj'  disputed  the  title.  The  consequence  was, 
iferefore^  that  the  Plaintiff  was  bound  to  prove  his 
tie. 

^The  claim  was  of  all  tithes,  great  and  small, 
Ithin  this  parish ;  and  it  appears  from  the  evi- 
iiice  that  there  was  a  parish  church,  and  a  burial 
round  appertaining  to  that  church,  and  therefore 
iat  there  liad  been  at  some  time  a  rector  of  that 
fifdrch,  in  whom  all  the  rights  of  that  church  were 
ested.  Undoubtedly  there  might  have  been  an 
ppropriatron  of  that  church,  but  it  was  very  mate- 
lal  to  ascertain  when  that  appropriation  was  made, 
^use  if  the  appropriation  was  made  subsequent 
if'ttie  15th  of  Rich.  II.  it  could  be  no  lawful  appfo- 
fiatioh  without  the  endowment  of  a  vicar ;  and  if 
liS're  was  no  vicar  endowed  the  appropriation  was 
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^  not  good ;  therefore  it  was  important  to  make  mt 
the  title  of  the  Plainti&  ia  that  suit,  that  t% 
should  have  shown,  or  given  some  species  of  en- 
,  dence  to  show,  that  it  was  an  impropriation  {m 
to  the  15th  of  Rich.  II.,  or  to  show  that  tbocm 
an  endowed  vicar.  The;  have  shown  neither,  ui 
therefore,  primd  facie,  the  appropriation  unds 
which  they  claim  is  not  a  good  appropriation,  lie- 
cause  if  it  was  not  prior  to  the  15th  of  Richard  II., 
and  therefore  an  appropriation  capable  of  bei^ 
made  without  the  endowment  of  a  vicar,  the  coiue- 
quence  was,  that  being  subsequent  to  the  15th  of 
Richard  II.  it  was  not  a  good  appropriation,  becaa« 
the  law  has  expressly  forbidden  such  an  appropm- 
tion  without  the  endowment  of  a  vicar. 

By  some  means,  however,  this  appropriation  m 
in  the  hands  of  one  of  the  monasteries  which  tfeit 
dissolved  in  the  reign  of  Henry  VIII. ;  and  then 
was  also  in  the  hands  of  another  monastery  a  p» 
perty  of  land,  including  the  lands  which  are  tlv 
subject  of  this  Appeal.  The  claim  set  up  byd» 
Plaintiffs    in   this   suit   was   to    the    whole    of  di 
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ferred  the  right  both  of  the  impropriation  and  the  i8ai. 
I  ttmdSf  if  properly  vested  in  the  respective  monaste-  „orbuiiy 
I  feies.  Tliey  are  both  by  grants  of  the  Crown,  as  it  v. 
fm  to  be  presumed,  in  one  case  shown,  in  the  other  and  otben. 
raioc  not ;  but  they  were  to  be  presumed  to  be 
K'^^ested  in  the  person  who  set  up  these  different 
li^i^ms.  If  the  Plaintiffs  in  the  suit  could  not  show 
«  distinct  title  to  demand  all  the  tithes,  great  and 
^'niall,  the  Defendants  ought  not  to  have  been  called 
(fttpon  for  their  defence.  The  Court,  however^ 
HiBems  to  have  proceeded  upon  this  ground:  they 
ranume  the  right  of  the  impregnation,  and  then 
jHiifluming  that  right,  they  seem  to  have  conceived 
^llkmt  the  Defendant  must  make  out  his  title  to  hold 
"tl^ese  lands  exempt  from  the  payment  of  tithes.  He 
;«lltild  not  claim  that  exemption  in  right  of  the  mo« 
IpHstery  from  which  he  derived  his  title  under  the 
of  Henry  VIII.,  because  it  was  one  of  the 
tier  monasteries,  with  respect  to  which  the  ex- 
iptions  to  which  they  had  been  entitled  were  not 
'ved  by  the  statute.  But  even  here,  as  I  appro- 
the  Court  made  a  mistake,  because  all  that 
been  depided  upon  that  subject  amounts  only  to 
;  if  the  monastery  which  claimed  to  hold  dis- 
tMuM^ed  from  the  payment  of  tithes,  claimed  to  hold 
d^charged  against  an  ecclesiastical  rector,  there 
Ae  common  law  said,  that  the  discharge  being  put 
9tn  •en4  to,  the  right  of  the  ecclesiastical  rector  re- 
ittained.  It  may  have  been,  but  I  cannot  find  that 
afi  has  been,  decided,  that  the  same  thing  holds  be- 
tWten  two  monasteries,  one  claiming  an  im^opria- 
iioii,  and  the  other  claiming  land,  because  both 
tiiose  bodies  were  capable  of  making  a  complete 
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iBfli.      alieuation.      The  monastery  whicb  held  the 

KOBBuar    propriation  could  make  an   alienation  to  snotk 

'■        monastery  of  the  tithes  which  were  due  from  0 

and  mbtn.  lands  o{  that  monastery ;  and  it  was  not  an  exei^ 
tion  claimed  by  a  religious  order,  but  a  titledenK^ 
from  persons  capable  of  making  a  title  ;  exenpti*' 
by  the  unity  of  possession  is  a  totally  different 
but  this  is  a  case  in  which  their  right  may  be  anet:! 
emption  from  the  payment  of  tithes  by  actual  conr^ 
ance  from  one  monastery  to  the  other.  That  ai 
things-exist,  I  know.  The  conveyance  of  tithes  ■ 
capable  at  least  of  a  species  of  proof  One  moitH 
tery  having  lands,  and  another  monastery  havitigMf 
impropriate  rectory,  they  came  to  an  agreement,  At^ 
monastery  who  had  the  impropriation  dischargii^ 
the  other  monastery  from  the  payment  of  titheiW 
those  particular  lands.  I  do  not  conceive  that  ibAi 
was  any  thing  illegal  in  that,  and  therefore  thatili 
a  species  of  title  that  was  capable  of  being 
even  by  presumption.  ^ 

.  But  the  Plaintii&  in  the  suit*  according  to  lA^ 
has  been  offered  in  the  Court  below,  must  fotofc 
their  claims    upon  presumption.      They  show 
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they  show  no  possession  of,  the  tithes  of  those       ^^^h 
Is.    On  the  contrary,  it  appears  there  was  a  con-    ^orbury 
It  denial  of  their  title  to  the  tithes  of  those  par-         *• 

r  MEADE 

liar  lands,   together  with  something  very  like    and  others. 

isclaimer  on  the  part  of  the  per«>n  who  claimed 

impropriation,  of  a  right  to  the  tithes  of  those 

ticular  lands. 

The  Court  below  seem  to  have  proceeded  upon 

general  groimd,  which  is  applicable,  unquestion-: 

fi  to  the  case  of  an  ecclesiastical  rector,  that 

jrescription  hi  tioh  decimando  is  purely  illegal ; 

t  there  can  be  no  such   prescription.      There 

;ht,  it  was  admitted,  be  a' right  by  grant,  but. 

a  that  grant  must  be  shown :  There  might  be 

ght  under  a  reservation  by  the  statute  of  Henry 

L  dissolving  the  greater  monasteries,  but  that 

tumstahce  does  not  apply  to  this  case;  and  the 

art ' proceeded  to  take  it  for  granted. that  the 

intiffs  in  this  case  had  the  rectory,  and  having^ 

rectory,  that  a  prescription  1/2  non  decimando  was 

ling  purely  illegal  against  an  impropriator  as  well 

igainst  an  ecclesiastical  rector.       ' 

^ow'what  is  the  ground  of  that  doctrine  in  re- 

et  to  tithes  ?     Befqfe  the  Reformation,  if  land 

;  within  a  parish,  the  incumbent,  the  rector  of 

b  parish,  must  be  entitled  to  the  tithes  of  that 

\f  or  to  some  compensation  for  those  .tithes,  by 

ins  or  composition  real,  which  comes  to  .the  same 

ig,  unless  the  lands  for  which  the  exemption  was. 

med  were  lands  that  were  vested  in  a  monastery . 

ming  an  exemption,  under  certain  circumstances, 

n  the  payment  of  tithes.     The  ground  of  this 

i  tbat  though  the  rector,  under  certain  cimim- 
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Stances,  or  the  vicar,  if  there  was  an  endowed  vi 
might  take  a  compensation ;  he  could  not  all 

KORBURT  • 

V,        the  tithes  without  compensation, 
and  othera        After  the  Reformation  a  number  of  rectori 

and  lands  vested  in  monasteries  were  vested  in  thM 
Crown  by  the  two  Acts  of  Parliament  of  the  QjlhM 
and  31st  of  Henry  VIIL,  the  latter  reserving  to  thou 
lands  of  a  monastery  discharged  from  tithes  at  th^^ 
time  of  the  Dissolution  the  same  dischai^  in  theevF 
hands  of  the  Crown,  or  the  grantee  of  the  Crowns 
the  former  statute  not  containing  that  provisipa^^ 
But  no  title  to  discharge  could  be  set  up  under  thtz 
monastery  through  which  the  lands  in  question  wer^ 
taken,  against  a  person  clearly  entitled  to  the  ree-^- 
tory  of  that  parish,  neither  before  nor  subsequeofe 
to  the  Dissolution,  because  if  there  had  existed  suck 
a  right  prior  to  the  Dissolution,  as  to  the  lesser  mo-* 
nasteries  not  being  reserved,  that  right  could  not 
prevail. 

The  lands  and  the  rectory  were  united  in  the 
Crown  by  different  titles ;  this  appears  clearly  with 
respect  to  the  land,  and  it  must  be  to  a  ceMain  da* 
gree  presumed  with  respect  to  the  rectory,  because 
the  persons  who  claim  the  rectory  as  a  rectory  iwr 
propriate  cannot  claim  that  but  by  a  grant  of  tba 
Crown  J  and  though  there  is  no  evidence  whats^ 
ever  with  respect  to  the  grant  of  the  rectory,  yet  ^ 
they  must  claim  under  a  grant  of  the  Crown,  •  ih^ 
cannot  pretend  to  say  that  their  title  may  not  ^ 
affected  by  that  circumstance,  because  the  lan^** 
when  they  were  in  the  hands  of  the  Crown,  wig^^ 
be  occupied  by  the  lessee  of  the  Crown,  discharg^^ 
of  tithes  by  the  unity  of  )K)sses8ion  in  the  Crowt^  ^' 
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id  if  diflcharged  of  tithes  by  unity  of  possession  in 
h^Cmvn,  and  the  Crown  made  a  grant  of  those 
mbf  having  itself  the  rectory,  and  made  the  grant 
I  SQch  terms  as  would  convey  the  lands  to  the  aiid^^lm. 
iaitee»  precisely  as  the  lessee  of  those  lands  held 
pfB,  the  consequence  seems  to  me  to  be  that  the 
wot  of  the  Crown  would  convey  the  tithes  of  those 
pris.  The  Crown  was  capable  by  its  grant  of 
■charging  these  lands  from  the  payment  of  tithes, 
it  is,  by  conveying  a  right  to  the  tithes,  and  con- 
inently  of  discharging  the  lands.  I  cannot  see 
bgr  9  presumption  of  that  kind  is  incapable  of  being 
iiiitained.  It  seems  to  me  to  be  a  title  capable  of 
Ic^  beginning ;  and  the  ground  upon  which  it 
[JMd,  that  there  can  be  no  presumption  against  an 
Beksiastical  rector  or  vicar  of  this  description  is, 
^  there  can  be  no  legal  beginning  of  such  a  title. 
If  the  Respondent  in  this  cas^  httd  shown  that  the 
Sog  demised  the  lands  separately,  and  the  rectory, 
fading  the  tithes  of  the  land  in  question,  had 
Ipo  been  demised  separately,  so  that  there  was 
ieparate  grantee  of  the  tithes  at  the  time  of  the 
nnt  of  the  lands  by  the  Crown,  that  would  tend  to 
^  such  a  presumption;  but  there  is  not  the  slight* 
t  evidence  of  that  description.  The  Respondents 
ite  not  done  what  they  ought  to  have  done,  and 
^  the  Court  ought  to  have  called  upon  them  to 
^  before  they  proceeded  farther  in  the  cause ;  they 
ght  to  hav^  called  upon  them  in  the  first  instance 
hare  shown  the  grant  of  the  Crown  under  which 
ey  cl^im,  for  they  could  have  no  title  except  under 
giapt  of  the  Crown ;  and  therefore,  unless  the 
efendant  fiilly  admitted  the  right  qf  the  Plaintiff, 
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and  80  dispensed  with  the  production  of  his  title,  Si 
all  cases  of  this  description  the  person  claiming  w^n 
impropriate  rectory  must  produce  the  grant  of  tbe 
Crown.     I  admit,  that  it  is  now  held  that  it  is  not 
necessary  for  an  impropriate  rector,  in  such  case, 
to  deduce  his  title  from  one  person  to  another,  after 
a  grant  from  the  Crown  has  been  shown.     Why  ? 
because  the  Courts  are  aware  that  deeds  of  that 
description  may  be  lost ;  and  therefore,  if  the  grant 
of  the  Crown  is  shown,  and  if  a  recent  title,  or  pos- 
session according  to  that  title,  is  shown,  then  the 
Court  will  admit  a  presumption  that  the  title  has 
been  properly  deduced. 

But  why  is  there  to  be  a  presumption  on  one  side, 
and  no  presumption  on  the  other  ?     It  seems  to  me 
extraordinary  that  a  Court  of  Equity  should  bold 
that  there  may  be  a  presumption  in  favour  of  a  rec- 
tory impropriate,  but  that  there  can  be  no  presump- 
tion against  a  rectory  impropriate.    What  difference 
is  thei-e  between  the  title  of  a  lay  rector  impropriate 
to  the  tithes  of  land,  and  the  title  of  the  other  pe^ 
son  who  holds  the  lands  from  which  the  tithes  a^ 
claimed?     They  are  both  equally  fees;  both  equally 
capable  of  alienation  ;   and  why  there  should  ^ 
a  presumption  in  favour  of  a  lay  rector,  and  no  p^^ 
sumption  in  favour  of  the  occupier  of  the  larr^*' 
I  must  confess  I  cannot  conceive.     In  both  case^  ^ 
must  be  founded  upon  the  very  probable  suppositi  ^^ 
of  the  loss  of  instruments.      I  believe  it  will    *^ 
found  that  the  titles  to  half  the  estates  in  the  kin\^ 
dom  would  be  held  to  be  bad  if  there  was  no  pr 
sumption  of  the  loss  of  instruments.     In  the  ca 
of  rectories  impropriate  very  few  persons  would  b^ 
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le  to  to  deduce  their  titles  correctly  from  the 
unt  of  the  Crown ;  they  must  deduce  their  titles  ^ 

NORBURY 

)m  circumstances  arising  in  past  times.     In  this  •        v, 
se  it  appears  to  me  that  there  is  such  ground  of-  and  oth^. 
^sumption;  and  I  cannot  conceive  how  a  Court 
Equity  should  imagine  that^  upon  the  ground 
Dn  which  a  Court  of  Equity  is  to  deal  with  such : 
rase,  they  could  make  the  decree  they  have  made.  » 
Xt  appeared  from  the  evidence  that  both  the  rec- 
y  and  the  lands  came  to  Sir  John  Packington, 
3  that  Sir  Joha  Packington  having  the  rectory 
oited  the  lands.     When  he  conveyed  the  lands, 
aid  he  not  convey  them  as  he  held  them?     Is  it 
liable  that  he  conveyed  them  subject  to  tithes/ 
Iding  them  himself  not  subject  to  tithes,  though 
•  might,  if  he  thought  fit,  have  made  a  separate 
mise  of  the  tithes  and  of  the  land.    That  circum - 
nee  alone  seems  to  afford  ground  of  presumption, 
id  a  very  strong  ground  of  presumption,  especially 
npled  with  this,  that  there  is  no  evidence  of  the ^ 
jisons,  who  afterwards  derived  title  from  Sir  John 
ickington  to  the  rectory  impropriate,  having  ever  > 
i^eived  or  ever  claimed  tithes  of  these  lands ;  but 
.  the, contrary,  that  the. person  under  whom  Mrs.  » 
eade  now  claims  had  in  effect  said  that  he  was  not 
titled  to  the  tithes  of  these  lands;  that. these  lands 
re  discharged  from  tithes..    That  disclaimer  tOn< 
J  part. of  an  ecclesiastical  rector. would  not  operate 
ich,  but  a  disclaimer  on  the  part,  of  .a  lay  rector 
ght  to  operate  in  the. same  way  as  if; a. man  seised  ' 
lands  at  this  day  had  aright  of  way  or.  any  eage- 
mt  over  the  lands  of  anothjer;.  I  cannot  distinguish 
tween  them.     In  the  case  of  a  right  of  way  over 
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the  lands  of  other  persons,  being  an  easement  be- 
longing to  lands,  if  the  owner  chooses  to  say  I  ha^e 
no  right  of  way  over  those  lands,  that  is  disclaitoiog 
that  right  of  way ;  and  though  the  previous  titit 
might  be  shown,  a  subsequent  release  of  the  rigte 
might  be  presumed.  What  is  the  difference  be- 
tween that  case  and  this?  I  conceive  that  a  1^ 
rector  may  release  the  tithes,  and  the  consequence 
would  be,  that  the  lands  would  be  discharged ;  but 
the  Court  of  Exchequer  has  said,  unless  you  can 
produce  the  deed  by  which  that  release  is  made,  the 
tithes,  though  not  paid  for  a  hundred  years,  tnuit 
now  be  paid,  because  you  cannot  produce  that  deed. 
Then  the  Court  of  Exchequer  will  presume  a  los 
of  deeds  in  favour  of  an  impropriate  rector,  but  not 
in  Javour  of  the  owner  of  the  land  :  that  seems  so 
unlike  equal  justice  that  I  cannot  conceive  how  it 
could  ever  have  been  adopted. 

All  the  circumstances  of  this  case  afford  strong 
grounds  for  presuming  that  if  the  lands  were  sub- 
ject to  the  payment  of  tithes  after  the  Dissolution 
of  the  Monasteries,  and  if  the  title  to  the  rectoty 
and  the  title  to  the  lands  had  passed  to   distinct 
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^  had  not  used  the  proper  form  of  release*  yet  if      1821. 

|e  used  words  of  release  it  would  be  the  same  thing 

18  in  a  right  of  way,  or  any  other  right ;  but  wheiie 

)ie  fact  is,  that  the  lands  and  the  tithes,  as  in  this   and^o^. 

Me,  were  at  the  same  time  in  the  same  person,  and 

liat  the  lands  were  conveyed  by  that  person,  and 

spnveyed  before  the  rectory  was  conreyed,  there  is 

|ie  strongest  ground  for  presuming  that  the  lands 

were  so  conveyed  as  dischargad  from  tithes. 

Either  Sir  John  Packington  must,  after  he  con- 
p^ed  the  lands,  have  continued  to  receive  the 
ithes,  notwithstanding  his  grant  of  the  lands,  or  he 
lid  not  continue  to  receive  the  titlies :  if  he  con- 
oinued  to  receive  the  tithes,  then  that  must,  in  some 
gray,  have  been  capable  of  proof  by  evidence,  that  is, 
jf  the  same  receipt  of  tithes  (which  probably  would 
|fiTe  been  the  case)  had  been  continued  down  to 
i  late  period ;  whereas  the  evidence  is  the  other  way, 
'(fuA  never,  at  any  time,  were  tithes  of  th^i^  lands 
inded  by  the  person  claiming  the  impropriate 
;ory  under  Sir  John  Packington.  This  is  a  cLr* 
istance  very  strong  to  show  that  either  the  lands 
pcare  considered  by  Sir  John  Packington  as  dis- 
phwged  from  the  payment  of  tithes  by  some  prior 
liteed,  and  therefore  conveyed  by  him  as  so  dis- 
l^iarged ;  or,  that  if  they  were  not  so  discharged 
prior,  yet  when  he  conveyed  the  lands  he  conveyed 
them  as  he  held  them,  not  subject  to  the  paym^t 
of  tithes. 

If  he  made  such  a  conveyance  his  subsequent 
conveyance  of  the  rectory  would  not  carry  these 
^theSy  because  he  had  abandone4  his. title  to  them  ; 
he  had  no  right  to  convey  (hepo,  and  this  makes  it 
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txtremely  important  in  this  case  to   cal!  on  lif 
"^  Respoodents  for  the  production  of  their  ovm  IJik 
that  it  may  appear  whether  Sir  John  Fackingt^ 
after  he  had  conveyed  the  lands,  did  or  did  nl 
convey  the  tithes  of  those  hmds  :  the  presumpDoi 
must  be,  that  he  did  not  convey  the  tithes,  udIs 
the  coutrai7  is  clearly  proved  j  the  production  of 
that  conveyance  might  not  indeed  decide  tlieqns- 
tion,    because    it   might   be    conceived,   iu  geoEnl 
words  ;  it  inight  convey  the  property  to  another  pffl 
of  his   family,    and  possibly  without   exception  of 
incumbrances,  &c. 

The  Court  of  Exchequer  seems  to  have  p* 
eeeded  upon  the  ground  tliat  they  were  only  toloi 
at  the  defence,  that  they  had  no  occasion  to  ioot* 
the  title  of  the  Plaintiffs,  and  looking  at  the  deftw 
alone,  on  that  they  proceeded  ;  and  they  held  tk 
that  defence  was  not  good,  and  why  ?  because  1 
would  not  be  good  against  an  ecclesiastical  recW, 
Now  I  apprehend  that  there  is  such  a  clear  disti* 
tion  between  an  ecclesiastical  rector  and  a  1^ 
impropriator,  that  reasoning  applicable  to  the  c* 
of  an  ecclesiii-stical  rector  is  not  applicable  to  'ifi. 
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fciming  lands;  the  title  is  one  and  the  same ;  of  the  ^ i8ai^ 

Kme  description;  and  particularly  in  the  case  of    j^orburt 

person  claiming  any  thing  to  be  received  out  of  *• 
be  lands,  or  profit  of  any  kind  to  be  taken  out  of  the  aud  others, 
iRds.  If  a  profit  of  any  kind  that  is  to  be  taken 
it  of  lands  has  not  been  taken  for  a  vast  number 
r  years,  and  the  lands  have  been  enjoyed  without 
elding  that  profit  to  a  third  person,  the  conse« 
lence  is,  that  the  title  to  that  profit  shall  be 
"esumed  to  be  discharged  whatever  is  the  nature 
^  "that  profit.  And  what  is  the  distinction  between 
Mt  case  and  the«jcase  of  an  impropriate  rector 
HUiDing  tithes  ?  I  can  perceive  none ;  and  it  seems, 
exefore,  to  me,  that  in  this  case,  when  all  the  cir- 
EiiQftances  are  considered,  even  upon  the  defence, 
^ould  be  impossible  to  hold  that  a  Court  of 
3^ity  had  a  right  to  make  the  decree  which  the 
Eiourt  of  Exchequer  has  made. 

rrhe  decision  of  the  Court  of  Exchequer  in  this 
pe  is  upon  a  legal  right ;  they  have  said  that  the 
pkintiffii  in  the  suit  in  the  Exchequer  have  a  legal 
Hht  to  these  tithes,  unless  the  Defendant  can 
lofw  that  they  have  it  not.  Now  in  what  case  is 
» 'Court  of  Equity  authorized  to  decide  on  a  legal 
■ght  ?  There  is  no  equity  in  the  case  of  tithes ;  it 
•  merely  an  incident  to  a  right  to  an  account*  The 
lerson  who  claims  in  a  Court  of  Equity  a  right  to 
\  decree  for  tithes,  generally  speaking,  claims  it 
lerdy  as  incident  to  a  right  to  have  an  account  of 
rhat  the  tithes  are,  or  discovery  from  the  Defendant 
f  the  tithes  that  have  arisen  from  his  lands,  and 
len  to  an  account  of  the  tithes  which  have  so 
risen;  and  the   equitable   remedy  is  merely  an 
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incident  to  a  right  of  discovery  and  account.  Ii 
''  tithes  there  is  no  equitable  right  to  sue  for,  anymon 
than  in  any  other  species  of  real  property,  it  if, 
merely  incidental,  and  arising  from  the  nature 
the  particular  thing  that  is  demanded.  It  is  nut  4! 
original  jurisdiction  to  decide  a  question  of  right} 
the  Court  of  Exchequer  had  no  right  to  decide  Cli 
question ;  it  is  a  legal  question,  which  ought  to  h 
decided  in  a  Court  of  Law,  if  there  really  is  a  qnei 
tion  of  right. 

The  Court  of  Exchequer,  in  this  case,  ai 
the  legal  right,  and  entered  simply  into  the  qW 
tion  whether  the  Defendant  has  shown  a  gnxni 
to  controvert  that  legal  right.  Now  in  this  M 
the  Plaintiffs  not  having  shown  a  clear  legal  ri^ 
the  Court  of  Exchequer  had  no  right,  as  a  Court  d 
Equity,  to  decree  the  account  as  incident  to  a  i* 
covery  of  the  quantity  of  tithes  subtracted,  whicbi 
the  ground  of  the  decree  of  a  Court  of  Equity* 
this  subject. 

The  equity  in  a  case  of  tithes  arising  therefore  odj 
as  I  conceive,  incidentally  from  a  clear  legal  tidt 
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In  the  first  place,  I  aj^rehend  there  never  was       isai. 
ime  when  an  impropriation  could  be  made  without  '       ^       ' 
•viding,   in   some  way,   for  the   service  of  the    ^^^^^"^ 
jrch.     After  the  15th  of  Richard  II.  there  must      ?^^?» 

.  /.  1  1       /•    *"**  others, 

an  endowment  of  a  vicar.  Before  the  1 5th  of 
chard  II.  there  ought  to  have  been  either  a  vicar 
lowed,  or  the  service  of  the  church  performed  by 
urate.  Now  what  is  the  case  here  ?  There  is  no 
vice ;  the  church  itself  has  fallen  totally  to  decay ; 
^Teat  part  of  it  has  tumbled  down,  and  the  re- 
inder  of  it  was  removed  by  the  late  impropriator, 
lere  must  be,  therefore,  something  with  respect 
this  title  which  does  not  appear  to  the  Court* 
lere  must  have  been,  at  some  time,  service  per- 
med at  that  church ;  even  within  memory  burials 
re  been  performed ;  even  within  these  twenty 
KTs  persons  have  been  buried  in  the  churchyard  in 
Kuish,  where,  the  Court  say,  the  Plaintiffs  in  this 
le  are  entitled  to  all  tithes,  great  and  small.  If 
ere  was  an  endowed  vicar  he  must  have  something 
il  of  the  rectory ;  and  it  is  incumbent  on  the 
etor  to  show  what  that  endowment  was,  and  how 
was  limited.  It  is  true  that  the  vicar  might  not 
endowed  with  tithes  ;  he  might  be  endowed  with 
id,  or  with  an  annual  payment ;  but  the  endow- 
9it,  whatever  it  might  be,  ought  to  have  been 
iwn,  in  order  to  entitle  the  impropriate  rector  to 
the  tithes.  If  the  impropriation  was  before  the 
tute  of  endowments  it  was  not  absolutely  impera- 
e  bylaw  to  endow  a  vicar,  yet  there  ought  to 
re  been  some  evidence  given  of  the  impropriation^ 
3ause  all,  except,  perhaps,  very  ancient  impropria- 
118,  at  least,  I  believe  all  the  impropriations  in  the 
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.     '8^'-       time    of  Edward   the  first   had  a    vicar  endowi 

KOHBORT     Agreatmany  of  the  Pope's  bulls  for  the  purposeofis- 

«r"'ni      propriation  expressly  required  that  there  should  btl 

and  oLhers.    viciir  endowed  ;  because  it  was  a  subject  of  grealct 
mour  in  the  church  that  tithes  were  appropriated li 
monasteries,  and  no  provision  made  for  the  duesemt 
of  the  church  ;  and  therefore  it  was  frequently 
bulls  provided  that  there  should  be  a  vicar  ecdowd 
It  is  therefore  extremely  important  that  theactni 
impropriation  should  be  shown,  or  that  it  shonldl* 
shown  that  that  impropriation  took  place  beforetin 
time  of  legal  memory.     Before  the  Court  decrai 
the  payment  of  tithes,  both  great  and  small, 
such  proof  of  title  ought  to  have  been  given.    Itl 
important  with  a  view  to  the  church  itself.    I 
proceeding  without  such  proof  of  title  in  the  case 
a  rectory  impropriate,  the  protection  which  ougktl 
be    afforded  to  the  church  is  disregarded.     Sob* 
evidence   should  he  shown  to  the  Court  that  til 
rector  impropriate  is  entitled  to  all  the  tithes,  bdii 
great  and  small.     The  grant  of  the  rectory  impl^ 
priute  is  not  conclusive  as  to  the  right,  since  tiMft' 
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before  the  House  on  appeal  nothing  can  be  done.  ^ ^^g^- 

With  respect  to  that  which  is  before  the  House  the    jjo^jj^ry 
FUintifis  have  not  shown  their  title,  and  it  is  not         v- 
admitted.     They  produce  no  evidence  whatsoever  of  and  other* 
the  fact  of  their  title.     They  produce  no  evidence 
of  possession  according  to  their  claim  ;  on  the  con- 
tnry,  the  evidence  is  directly  against  them  upon  the 
&Gt  of  possession.     The  evidence  is  also  strongly 
igainst  their  right ;  on  the  point  of  presumption 
ifaeyshow  no  title  by  possession ;  and  upon  a  cir- 
cmnstance,  which  is  considered  slight,  but  which 
I  hold  to  be  important^  a  disclaimer  by  the  impro- 
piate  rector  of  these  tithes,   the  presumption  is 
igUDst  the  title. 

Under  these  circumstances,  therefore,  the  Court 
tf  Exchequer  ought  to  have  dismissed  this  Bill  with 
it^t  to  these  lands,  and  directed  that  the  Plain* 
tiffii,  the  Respondents  here,  should  file  a  new  Bill,  if 
they  thought  fit,  stating  their  title^  and  proving  it 
^  the  production  of  those  documents  which  the 
Court  ought  to  have  required  to  be  produced,  and 
liy  showing  how  it  has  happened  that  there  is  not  in 
this  parish  a  vicar  endowed,  or  a  person  acting  as 
curate,  or  in  a  capacity  of  that  description,  for  the 
•ervice  of  the  church,  so  that  the  church  itself  is 
IM  gone  into  decay,  and  this  parish  is  loaded  with 
the.  payment  of  tithes,  having  no  church-duty  per- 
formed in  it,  for  which  tithes  were  given :  under 
these  circumstances  the  claim  of  the  Respondents 
'Quires  to  be  supported  by  the  strongest  and  clearest 
^dence  ;  and  here  there  is  an  absence  of  all  evi- 
^lu^e,  and  the  title  is  denied  on  the  part  of  the 
'Pendant.     I  think  the  proper  way  to  dispose  of 
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^  thia  case  will  be  to  reverse  the  decree  pronouncoit* 
far  as  relates  to  these  lands,  and  to  dismiss  the  SO'i 
far  as  relates  to  tliese  lands,  leaving  it  to  the  B»M 
pondeats  to  file  a  new  Bill,  with  a  direction  i 
this  decision  shall  not  be  pleaded  in  bar  of  the  H 
ttff*8  title. 

The  Lord  ChanceUor  .—In  this  case  1  wi»^^' 
my  final  opinion  till  Monday  morning,  ^af^. 
I  look  upon  it  as  a  case  of  great  importance,  -»^ 
it  relates  to  a  property  of  small  value  ;  yet  ^ 
view  it  may  not  be  of  so  much  coDsequenr^^  ' 
appeared  to  be  when  the  learned  Couns^^^' 
addressed  your  Lordships.  It  had  escaped  ^^  ^ 
I  looked  over  the  papers  this  morning,  tl*^^^ 
^peal  was  not  against  the  whole  of  the  d^^ 
that  the  Defendant's  appeal  is  only  against  so^^^'' 
of  this  decree  as  relates  to  the  tithes  of  the  ^^ 
called  Great  Friars.  The  appeal  is  brought  he^  * 
the  purpose  of  controverting  adoctrine  (which  ha»^  ^ 
understood  as  hitherto  unsanctioned,)  by  aiguc**^ 
not  affecting  any  decision  of  the  House  of  I«^^ 
but  the  doctrine  of  the  Courts  of  Exchequer-*-' 


ON  APPEALS  AND  WRITS  OF  ERROR.  251 

diV^^dhig  they  did  not  mean  to  decide  the  poitt^     iB2i^ 
ii\iether  there  was  or  was  not  a  title  in  the  De-    norburt 
fendants,  where  they  have  refused  to  make  a  decree     ^j  ^• 
St  the  instance  of  the  Plaintiff;  and  the  principle   andothen. 
^lies  not  only  to  suits  by  lay  impropriators,  but 
siso  to  suits  by  clerical  persons.     What  they  have 
tud,  as  I  understand  them,  in  the  case  of  Scott 
^  Airejfi  and  other  cases  referred  to  at  the  bar,  is 
this,  that  if  a  person  shows  that  he  has  had  a  per- 
nancy or  enjoyment  of  tithes ;  that  he  had  not  paid 
them  to  the  rector,  whether  the  lay  rector,  or  the 
ecclesiastical   rector;    and  can   show  by  Iiis  title 
deeds  that  the  tithes  of  his  land  have  been  made  the 
subject  of  conveyances,  to  which,  neither  the  lay 
lector  nor  the  ecclesiastical  rector,  was  (the  latter 
could  not,    be)    a   party;    the    circumstance    of 
the  rector  not  demanding,  whether  a  lay  rector 
er  an   ecclesiastical   rector,   and  the  land    owner 
averting  in  his  deeds  a  title   to  that  which  he 
Wa  not  only  withholding,  but  enjoying,  in  cases 
attended  with  these  circumstances,  as  I  understand 
them,  it  has  been  determined  by  the  Courts  of 
Equity  that  it  is  not  fit  that  they,  being  Courts 
ef  Equity,   should  make  a  decree,    or   interfere, 
hut  leave  the  party  claiming  to  make  out  a  title  at 
wr.    On  the  other  hand,  with  respect  to  a  lay 
^^Gtor,  where,  unquestionably,  it  must  be  admitted 
tbat  the  claim  is  of  what  may  be  called  a  temporal 
i^ritance,  altogether  different  from  the  claim  of 
>a  ecclesiastical  rector ;  and  when  tithes  in  his  hands 
having  become  lay  property  generally,  are  to  be 
looked  at  as  governed  by  the  same  principles  as 
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^  Other  property ;  it  has  been  decided,  that  if  df 
occupier  of  land  can  do  no  more  thao  show  tbattf. 
has  not  paid  tithes  to  the  lay  rector,  the  doctrii? 
that  he  shall  not  prescribe  in  non  decimtailif' 
applies  equally  as  in  the  case  of  an^  ecclesia^iif^ 
rector.  If  he  cannot  show  some  title,  or  ^. 
enjoyment  of  the  tithes,  which  connect  the  t^^^^ 
him  to  tithes  with  that  enjoyment,  in  that  c=s:-^^ 
shall  account  for  the  tithes  to  a  lay  as  well  si^ss  t" 
ecclesiastical    rector.     This  is  the  doctrine  ^i 

was  chiefly  discussed  and  assuled  at  the  Bar        i  « 
I  believe  that  this  appeal  was  brought  with  ^^  f%| 
to  overturn  it ;  hut  it  seems  to  me,  that  in  lookir-^S** 
that  great  point   they  have   overlooked    the    ^ 
point  of  the  case ;  because,  whether  Courts  of  Eqw/f , 
have  been  right  or  wrong  in  the  establishment  oi 
these  doctrines,  I  apprehend  that  we  are  bound  b 
suppose  that  in  all  cases  in  which  they  have  8^ 
plied  them   the   Plaintiff  has   made  out  bis  titlt 
The  Plaintiff  can  only  recover  by  force  of  his  OWB 
title  ;  and  I  agree  with  what  has  been  stated  by  my 
noble  friend  on  the  other  side  of  the  House,  th* 
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^ding  the  evidence  it  does  not  appear  to  me  that       ^Qai. 
.  '•fi  has  made  out  his  title  by  proof.  Norburt 

JBut  here  we  have   an  embarrassment,  for  the     meade. 
?!e/endant  does  not  appeal  against  that  part  of  the    ^^  others 
c^  x'ee  which  directs  an  account  of  the  small  tithes, 
orally,  which  according  to  the  whole  evidence  the 
or  never  enjoyed ;  but  submitting  to  account  for 
ithes  of  other  lands,  which  is,  jpro/anto,  admitting 
rector *s  title,  he  does  not  submit  to  account  for  the 
i^^  ^s  of  the  Lower  Friars,  which  form  the  subject  of 
^    present  dispute.  I  was  startled  when  I  first  found 
^^"%,  because  it  struck  me,  as  raising  the  question, 
^^ther  he  had  not  admitted  the  rector's  title,  but 
^^t  opinion  is  much  too  strong  if  the  justice  of  the 
!«k«e  does  not  require  me  to  give  it^ 

llie  question  then  is.  Has  the  Respondent  shown 
t  title  so  as  to  bring  himself  within  the  cases,  and  to 
make  it  necessary  to  discuss,  for  the  first  time, 
,  a  case  of  this  kind  which  has  come  to  the  House  of 
,IiOrds  ?  Has  he  so  proved  a  title  as  to  make  it  neces- 
mry  for  us  to  discuss  whether  the  species  of  decisions 
to  which  I  have  been  alluding  have  been  right  or 
wrong  ?  Now  I  apprehend  the  nature  of  the  title 
he  has  proved  is  neither  more  nor  less  than  this ; 
the  proof  applies  to  enjoyment,  and  it  applies  also  to 
the  contents  of  certain  instruments  which  are 
produced.  With  respect  to  enjoyment,  he  never 
enjoyed  the  tithes  of  this  parcel  of  land  which,  as 
as  well  as  the  rectory,  belonged  to  a  monastery. 
I  take  that  to  be  material ;  and  it  is  likewise  in 
evidence  that  he  did  not  enjoy  the  small  tithes- 
There  is  a  statement  in  the  answer  which  is  not 


254  CASES  IN  THE  HOUSE  OF  LORDS 

]8ai.  proved,  but  for  which  vie  cannot  not  help  cos- 
NoBBUHT  jecturing  there  must  have  been  some  foundadot. 
.,  "■  It  is  supposed  that  this  impropriate  rector,  (who 

«Ki  otbers.  the  impropriate  rector  of  a  parish  in  which  U«b 
was  a  church ;  in  which,  to  this  hour,  there 
the  remains  of  a  church ;  in  which,  to  this  honr, 
there  is  a  burial  place,  and  where,  though  the  inlu- 
bitants  can  have  no  spiritual  food  in  their  lives,  thej 
may  have  rest  when  they  are  dead,)  made  a  bargsil 
with  the  parishioners,  that  if  they  would  fitt 
him  from  the  necessity  of  procuring  service  to  be 
done  at  the  church,  he  would  make  tliem  a  preses! 
of  their  small  tithes.  I  do  not  know  that  thereii 
distinct  evidence  of  the  fact,  but  there  has  been  iw 
service ;  and  what  the  noble  Lord  has  said  is  ex- 
tremely important,  with  respect  to  the  duty  wliicfc 
attaches  on  the  impropriator  to  provide  for  the  reli- 
gious service  of  the  parish,  both  before  and  after 
that  statute  of  the  15th  of  Richard  II.  Something, 
therefore,  may  be  conjectured  upon  that  groond, 
there  having  been  no  such  enjoyment. 
But  it  is  said,  although  there  has  been  no  such  en- 
lyment.  here  is  the  character  of  impropriate  rector 
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i  tiie  other  were  vested  in  ecclesiastical  bodies,  who 
I  might  deal  with  each  other  in  the  manner  which    norjiurt 
tthe  learned  Lord  has  pointed  out;   he  gives  no     j^^^,,, 
^  account  whatever  what  became  of  this  property  from  and  othen» 
r  the  time  of  the  dissolution  of  the  monastery  till 
r  tbat  deed,  which,  if  I  recollect  rightly,  is  in  the 
ill  year  1642,  a  conveyance  from  Sir  John  to  Thomas 
^  Fackington  ;  wherein  it  is  described  as  the  Rectory 
f  ^  St.   Nicholas  in   Droitwich.     But   in  the  will 
^  lif    Thomas    Fackington   how    is    that    property 
described,  which  was  taken  under  the  deed  ?   He 
devises  it  to  his  wife,  together  with  all  the  tithes  of 
y  com,  grain,  and  hay ;  why  then,  if  previous  to  the 
dissolution  of  the  monasteries  these  monasteries  might 
have  so  dealt  with  each  other  as  that  tithes  should 
not  be  demandable  out  of  the  estate,  that  might  be 
00,  but  if  that  were  not  so,  if  the  rectory  was  con- 
veyed to  Thomas  Fackington  by  Sir  John  Packing- 
I    t4m,  and  if  Thomas  Fackington  devises  to  his  wife 
[   tile  rectory,  that  is,  tithes  of  com,  grain  and  hay^ 
^  tnd  if  from  that  day  to  this  day  the  tithes  of  com, 
P   grain  and  hay,  that  is,  the  great  tithes,  upon  the 
nvhole  of  the  evidence  taken  together  were  the  tithes 
that  were  collected,  I  say,  the  person  who  claims 
tinder  her  must  take  as  she  claimed  under  her  hus- 
band,   and  that  the  enjoyment  is  an  enjoyment 
showing  that  she  was  entitled  to  the  tithes  of  com, 
grain  and  hay,  but  to  nothing  else. 

I  concur  with  the  noble  Lord  in  his  statement, 
that  after  it  has  been  shown  that*  the  Crown  has 
granted  the  rectory,  if  there  is  possession  and 
enjoyment  on  the  one  aide,  and  on  the  other 
Kand  nothing  to  qualify  or  limit  that  possesn^m 
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'Sai.       and    enjoyment,    a  presumption  arises    that  deei 

NoneuKv    have  boeii  lost,  and  that  the  connection  cannot  be 
MttDt.     n""l^  out.     But  here,  looking  to  the   first  ivritua 

aadviheu.  evidence  of  title,  it  is  an  instrument  between  the 
Packingtons,  which  shows  that  the  rectory,  with  all 
profits  that  would  belong  to  the  rectory,  great  titlw 
»nd  small  tithes,  and  so  on,  were  not  the  subjecti 
to  be  taken  under  that  deed. 

Afler  this  conveyance  I  do  not  recollect  a  coo- 
ventional  deed  of  any  kind  being  proved,  and  tha 
you  come  to  the  enjoyment  of  Mr.  Clieveland,  who 
appears  to  have  been  the  impropriator.  Lcaaa 
granted  by  him  are  in  evidence,  expressed  in  tenni 
equivocal  and  ambiguous;  but  it  is  proved  that  he 
made  a  declaration,  wliicb  has  been  treated  as  a  mat- 
ter of  little  importance,  not  only  in  the  argument 
here,  but  in  the  judgment  of  the  Court  below,  fin 
to  me  it  appears  a  declaration  of  very  considerahle 
consequence,  because,  if  both  as  against  an  ecclesias- 
tical rector  and  a  lay  rector,  by  asserting  a  tide  to 
tithes,  in  title-deeds  and  otherwise,  the  relief  in 
equity  for  those  tithes  is  prevented,  what  is  that  but 
a  declaration  made  behind  the  back  of  the  rector, 
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taken  as  evidence  that  he  had  that  which  he  ex- 
"^  eepts ;  but  you  must  look  at  the  circumstances  of 
^  each  case  to  know  whether  that  was  the  meaning  of 
S  it,  and  if  you  find  he  succeeded  a  person  who  de- 
V  clared  he  had  not  these  tithes,  you  account  for  the 
'-  exception,  and  remove  the  matter  of  doubt. 
K  -  The  inclination  of  my  opinion  is,  that  as  this  case 
.  stands  before  us,  we  have  enough,  without  entering 
^  into  the  great  questions  that  have  been  argued  at 
>i^  the  bar,  to  enable  us  to  say  that  the  Plaintiff  has  not 
^  made  out  a  case  to  recover;  that  he  has  not  gone 
I  far  enough  to  raise  the  necessity  of  agitating  the 
K^'  questions  discussed  at  the  bar,  but  that  you  may 
1^  aafely  say  his  bill  ought  to  be  dismissed,  without 
<>  prejudice  to  any  other  bill  being  filed;  and  that 
(  notwithstanding  the  embarrassment  arising  from  the 
I  Defendant's  submitting  to  another  part  of  the  de- 
cree. I  cannot  at  present  foresee,  even  with  the 
anxiety  I  have  and  profess  to  have  not  to  disturb 
^•Other  cases,  that  I  am  likely,  by  reconsideration,  to 
jdter  the  opinion  which  I  have  now  expressed. 


NORBURY 

V. 

MrADE. 

and  others. 


*^  The  Lord  Chancellor : — In  this  case  I  propose  to 
adopt  the  following  judgment,  because  it  appears  to 

me  that  the  circumstances  of  the  case,  make  it  alto- 
gether unnecessary  to  examine,  either  by  way  of 

confirming  or  by  way  of  weakening  the  doctrine  of 

any  of  the  cases  that  have  been  cited  at  the  bar ; 
.  1  mean  as  to  what  is  to  be  done  in  cases  either 
.of  lay  impropriators,  or  ecclesiastical  rectors,  with 
.respect  to  tithes  of  particular  lands,  which  have 

not  been  retained  or  enjoyed  in  pernancy  under 
'Colourof  title.     In  this  case  the  Plaintiff's  title 
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was  not  admitted  by  the  delendant ;  and  the  questim 
is.  Has  the  Plaintiff's  case  in  this  cause  been  so 
proved,  not  being  admitted,  aa  clearly  to  raise  tit 
.  question  upon-  a  colour  of  title  in  the  cases  to 
which  I  have  been  alluding  ?  It  appears  to  me,  b; 
examination  of  the  evidence,  that  it  certainly  tui 
not,  and  consequently  it  will  be  sufficient  to  re- 
verse the  decree,  taking  care,  nevertheless,  in  the 
terms  in  which  you  give  the  judgment  that  the 
reversal  of  the  decree  shall  not  operate  to  the  pre- 
judice or  the  affirmance  of  any  of  the  decision! 
which  have  been  mentioned  in  the  course  of  the 
ailment  at  the  bar. 

The  manner,  therefore,  in  which  you  should 
proceed  should  be,  "  to  reverse  the  decree  of  the 
"  Court  of  Exchequer,  so  far  as  the  same  ii 
"  complained  of  by  the  petition  of  ap]jeal."  You 
will  recollect  that  the  Appellant  submits  to  the  de- 
cree as  far  as  the  tithes  of  other  lands,  includiti]; 
the  small  tithes,  are  concerned  ;  and  I  men- 
tion the  circumstance  in  order  that  it  may  be 
observed  that  we  have  not  overlooked  it,  because  il 
uld  be  very  difficult  to  account  for  this  reversai 
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Dier  decisions,  against  which  I  am  extremely  anxious       1821. 
this  judgment  should  not  operate  at  all ;  it  ought    norburt 
B  m  therefore  to  be  added,  "  but  without  prejudice  to     ^  v- 
3  a  ''the  Respondents  demanding  the  «aid  tithes  in   and  others, 
"any other  suit;"  and  therefore,  if  in  any  other 
suit,  either  by  the  admission  of  the  defendant,  or  by 
the  proofs  in  the  suit,  he  shall  so  establish  his  title 
as  to  authorize  him  to  insist,  as  far  as  he  can  insist, 
on  a  decree  of  the  same  nature,  and  on  the  same 
principles  which   have  been   adopted  in  the  cases 
to  which  I  allude,   this  reversal  will  not  prevent 
his  doing  so ;  and  of  consequence  this  reversal  so 
qualified  will  not  prejudice  those  cases  at  all,  at 
least  it  is  not  intended  by  this  judgment  either  to 
prejudice  or  to  give  more  effect  to  those  decisions 
^han  they  ought  to  have. 

Die  LunaB,  g*'  Aprilis  1821. 

After  hearing  counsel  as  well  on  Friday  the  gth  and 

''Wednesday  the  14th  days  of  February,  as  Friday  the 

^6th  day  of  March  last,  upon  the  Petition  and  Appeal 

^*   Coningsby  Norbury,  Esq.,  complaining  of  a  decree 

^*   the  Court  of  Exchequer,  of  the  20th  day  of  May 

^^16,  made  in  two  certain  causes^  in  the  first  of  which 

^e  Right  Reverend  Thomas  Percy,  Doctor  in  Divinity, 

deceased,  was  Plaintiff,  and  Coningsby  Norbury,  Esq. 

^efendant,  by  original  Bill,  and  in  the  other  the  Right 

honourable  and  Reverend  Pierce  Meade  and  Elizabeth 

^^  wife,  and  Samuel  Isted,  Esq.,  were  Plaintiffs,  and 

^e  said  Coningsby  Norbury  was  Defendant,  by  Bill  of 

^''^vivor,  and  praying  that  the  said  decree  might  be  re- 

^^rsed,  in  so  far  as  the  same  directs  an  account  to  be 

^^^Icen  of  the  tithes  which  arose  upon  and  from  the  lands 

^^led  the  Lower  Friars,  or  that  the  Appellant  might 

^^ve  Buch  other  relief  in  the  premises  as  to  this  House, 
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ill  their  Lardshipg  great  witjdom,  should  aeem 
'  as  also  upon  the  Answer  of  the  HoDourable  and  Rete- 
rend  Pierce  Meade  and  Elizabeth  his  wife,  and  Samuel 
Isted,  Esq.,  put  in  to  the  said  Appeal;  and  due  coas- 
deration  being  had  on  Wednesday  the  a  1st  day  of  F{- 
bruary  last,  and  on  Friday  last,  and  this  day,  of  whtf 
was  offered  on  either  side  in  this  cause.  It  is  ordered 
and  adjudged,  by  the  Lords  Spiritual  and  Temporal  ii 
Parliament  assembled.  That  the  said  decree,  so  for  a 
the  same  is  complained  of  in  the  said  Appeal,  be  tsi 
the  same  is  hereby  reversed.  And  it  is  further  ordend 
and  adjudged.  That  the  original  Bill  in  the  said  Couftrf 
Exchequer,  so  far  as  the  tithes  of  the  lands  called  llv 
Lower  Friars,  in  the  occupation  of  the  Appellant,  W 
claimed  thereby,  be  dismissed,  but  without  prejudiced 
the  Rei^pondents  demanding  the  same  tithes  in  any  o^ 
euit. 


MOBBURT 

V. 

MEADE. 
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ENGLAND. 
(court  of  exchequer.)  1835.  • 

NoHBUBY Appellant; 

Meade  and  others    -    -    -    -    Respondents.  v. 

A  DECREE  having  been  made  upon  a  bill  in  Equity 

by  a  lay-impropriator  for  an  account  of  tithes,  the 

Defendant  in  the  suit  appeals  against  so  much  of  the 

decree  as  relates  to  part  of  the  lands  made  subject  to 

the  account.   The  decree  is  reversed,  upon  the  ground 

that  the  Plaintiff  in  the  suit  has  not  proved  his  title ; 

^-hereupon  the  Defendant  in  the  suit  presents  a  new 

Appeal  against  the  remainder  of  the  decree  :  held  that 

&  second  appeal  in  such  a  suit  cannot  be  maintained. 

W^Jhether  such  an  appeal  would  be  entertained  in  a 

suit  where  the  question  of  title  is  in  issue.     QuiBre. 

A  pQ.Tty  having  appealed  against  one  part  of  a  decree,  in 

ft  suit  where  the  title  is  not  in  issue,  thereby  virtually 

8*>.limit8  to  rest  of  it,  and  cannot  afterwards  present 

ft  riew  appeal  against  other  parts  of  the  same  decree. 

^^en  such  an  appeal  is  presented  the  party  served 

^th  it  ought  not  to  answer,  but  to  present  a  counter 

Petition  to  have  it  dismissed.     If  he  treats  it  as  an 

^flfective  appeal  by  answering,  and    suffering  it   to 

Proceed  before  he  presents  a  counter  petition,  he  will 

^ot  be  entitled  to  costs. 


'^  consequence  of  the  opinion  expressed  in  moving 

^c  judgment  in  the  case  last  reported,  the  Appellant, 

^  the  31  St  May  1821,  petitioned  the  House  of 

♦"eers  for  permission  to  present,  during  the  then 

^^on  of  Parliament,  a  petition  of  appeal  against  so 

%uch  of  the  decree  as  was  not  appealed  against  by 

the  former  appeal.     The  House,  on  the  report  of 

the  committee,  rejected  that  petition,  but  without 

prejudice  to  the  Appellant  presenting  a  petition  in 

due  time  in  the  next  session  of  Parliament.  ' 

# 

*  Tliis  case  is  introduced  here  out  of  the  order  of  lime  on 
meoofint  of  its  coDDexion  with  the  preceding  case. 

VOL,  III.  T 
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On  the  2 1st  January  1822,  the  Appellant  ser 
notice  on  the  Respondent's  solicitors,  of  his  inl 
V.  tion  to  present  a  petition  of  appeal  in  the  current : 
sion  against  so  much  of  the  decree  as  directs  an  accoi 
and  payment  by  the  Appellant  of  the  small  tithes 
the  decree  mentioned,  and  of  the  costs  oflhe  soit 

A  petition  of  appeal  was  accordingly  presente 
and,  on  the  15th  February  1S22,  the  House  mac 
an  order  that  the  Respondents  should  have  a  co( 
of  the  appeal,  and  put  in  their  answer. 

The  Appellant  entered  into  the  usual  recognianc 
for  prosecuting  his  appeal,  and  on  the  1  oth  May  182 
the  Respondents  put  in  their  answer  to  the  appeiL 

The  Appellant  then  printed  and  delivered  eopifi 
of  his  case,  as  required  by  the  order  of  the  House 
and  also  delivered  copies  to  the  agents  for  th 
Respondents,  and  set  his  appeal  down  in  the  papc 
for  hearing. 

In  the  mean  time  the  Court  of  Exchequer  h 
virtually  suspended  proceedings  under  the  deonc 
so  far  as  related  to  the  account  thereby  directed  t 
be  taken,  and  the  payment  of  the  costs  taxed,  unti 
the  House  should  have  decided  the  second  appeil 
for  the  Respondents,  on  the  28th  of  December  182c 
before  the  House  had  decided  on  the  first  appeil 
applied  by  motion  to  the  Court  that  it  might  b 
referred  back  to  the  deputy  remembrancer,  to  a]^ 
tion  the  costs  taxed  in  respect  of  so  much  of  the  sifl 
OH  was  not  the  subject  of  appeal,  which  motion  wt 
opposed  by  the  Appellant,  and  refused,  with  cofits 
and  on  the  28th  of  July  1821,  after  the  judgm^i 
on  the  first  appeal,  the  Respondents  having  agai 
moved  for  a  similar  order,  it  was  again  refused. 

Aftcrthcsc  proceedings  the  Respondents  pressot^ 
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to  the  House,  praying  that  the  second  ap- .     *^^5>    ^ 
it  be  dismissed,  with  costs,  on  the  ground*    Norbury 
Appellant  having  by  his  former  petition  ap-     meade. 
linst  a  part  of  the  decree  only,  he  had  thereby 
1  to  the  other  pait  of  such  decree)  and 
t  therefore  to  be  permitted  now  to  appeal 
le  same.     Tlie  Appellant  insisted  that  he 
y  his  former  appeal  submitted  in  any  respect 
;ree,  and  that  the  Respondents  had  not  taken 
3tion  by  proper  averments  in  their  answer  to 
ellants  second  petition  of  appeal,  as  they 
have  done  if  they  meant  to  rest  their  case 
r  such  alleged  submission. 
Aippellant  further  insisted,  that  if  he  had 
aspect  submitted  to  the  decree,  that  upon 
^  of  any  error  in  the  judgment  of  die  Court, 
t  any  time  at  liberty  to  a^eal  against  the 
)Tided  he  presented  such  i^peal  within  the 
ited  by  the  general  order  of  the  House^ 
kd  been  done  in  the  present  appeal. 
Iiese  grounds  the  Appellant  presented  a 
petition,  praying  that   the  petition  of  the 
.ents  might  be  dismissed,  and  that  he  might 

at  the  bar  by  his  counsel  upon  the  matter 
^cond  appeal. 

petitions  in  the  usual  course  were  referred  to 
al  Committee,  but  the  question  of  practice 
pon  them  being  new,  and  of  great  importance, 
er  of  the  petitions  was  appointed  to  be  heard 
le  House  by  counsel,  and  accordingly  came 
argued  at  the  bar. 

Solicitor  General,  and  Mr.  Roupell^  for  the 
petition. 

T  2 
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Mr.  H.  Martin^  and  Mr.  Slmpkinson,  (or  ik 
counter  petition, 

For  the  first  petition. — There  is  no  instance  of  i 
petition  of  appeal  to  the  House  of  Peers  against|tf 
of  a  decree  at  first,  and  ailenvards  against  tiK  »' 
niatnder  of  the  decree  ;  if  such  a  practice  couH  V, 
permitted,  the  principle  would  extend  to  the  adroi- 
sion  of  any  number  of  successive  appeals  againsl  [if 
same  decree,  as  where  a  number  of  moduses  & 
pleaded,  which  would  be  dangerous  and  inconrenifl' 
in    practice,  and    oppressively  injurious  to  paiw 
litigant.     The  grounds  of  objection  in  thennff' 
peal  and  the  old  are  precisely  similar.     The  giW* 
of  defence,  the  defect  of  proof  of  title  as  impropriiWi 
was  apparent  on  the  record,  and  open  to  the  cogf- 
zance  of  the  defendant  at  the  time  of  the  oripi» 
appeal :     If  the    practice   of  splitting  appeals  l* 
existed,  instances  might  be  produced,  and  the  absO* 
of  precedent  is  proof  against  the  existence  of* 
practice.     If  such  a  doctrine  were  established  by» 
decision  in  this  case  it  would  lead  to  great  oppress* 
delay  and  vexation. 
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flecree,  it  was  reversed  ;  and  the  House  gare  leave  ^ 
to  the  AppeUant  to  apply  to  the  court  below  to  vary 
the  other  part  of  the  decree.  So  in  another  case  ^ 
the  House  dismissed  on  appeal  by  consent  of  parties, 
declaring  the  order  to  be  without  prejudice  to 
presenting  a  new  appeal.  If  the  House  should 
leject  the  new  appeal,  there  will  be  an  inconsistency 
in  the  decree  of  the  court  below  ;  as  to  one  part,  the 
account  of  tithes  will  be  refused,  because  the  plaintiff 
has  no  title ;  as  to  the  other,  it  will  be  directed, 
although  it  will  appear  by  the  judgment  of  this 
House  operating  on  the  court  below  that  he '  has 
tt)  title.  The  whole  ground  of  the  Respondents 
daim  is  annulled  by  the  judgment  in  the  first 
appeal,  and  this  proceeding  is  only  a  corollary 
fiomthat  judgment.  There  has  been  no,  acquies- 
cence in  any  part  of  the  decree  ;  and  if  the  Respon- 
^ts  had  intended  to  take  this  ground  of  objection, 
itahould  have  been  taken  earlier.  They  have  an- 
avrered  the  second  petition  of  appeal,  and  suffered 
the  Appellants  to  proceed  upon  it,  to  print  their 
caaes,  and  act  upon  it  for  two  years  without  objection. 
It  is  now  too  late  to  objects 

•  X  There  has  been  no  submission,  actual  or  vir-  Mr.  Simp- 
hial,  to  that  part  of  the  decree  which  was  omitted  ^nson. 
m  the  first  appeal.  No  case  has  been  found  in 
i^hich  two  appeals,  at  different  times,  against  dif- 
feent  parts  of  a  decree,'  have  been  brought  before 
the  House ;  but  there  are  cases  which  furnish  ana- 
logy and  principle,  which  tend  to  show,  that  in  the 

t  Eoefyn  V.  Evelyn,  6  B.  P.  C.114. 

.  i  The  argumeot  from  this  point  is  by  Mr.  Simpkinson.  It  is 
given  distinctly,  as  well  on  account  of  the  difference  in  the  topics 
It  the  novelty  and  importance  of  the  case. 
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.  '^^5-  _  opinion  of  this  Hoizse  an  appeal  agdnst  jxrt  i 
xoMCBv  a  decree  is  not  an  acquiescence  ia  the  rest  oSit 
jiia'de.  decree  :  that  appears  by  the  case  of  Roperi.  Ridi 
cliffe.  The  question  in  that  case  was,  nbetk 
a  devise,  or  bequest  of  money,  to  arise  from  'k 
sale  of  land  to  a  papist  was  a  devise  within  ^ 
Acts  relating  to  papists.  IliOrd  Harcourt  held,  tlut 
as  the  land  was  directed  by  the  will  to  be  soBrt 
and  out,  it  was  not  an  interest  in  land  within  tin 
meaning  of  these  Acts ;  that  it  was  a  devise  or  bequal 
of  the  surplus  of  money.  Against  that  part  obIj 
of  the  decree,  the  bequest  of  the  surplus,  an  appal 
was  presented  to  this  house.  Upon  argument,  tl( 
House  being  of  opinion  that  it  was  a  devise  of  ■ 
interest  in  land  within  the  meaning  of  the  Pope] 
Laws,  the  decree,  so  far  as  the  appeal  complaiaedn 
it,  was  reversed  :  But  after  the  declaration  revewij 
the  decree,  the  order  of  the  House  proceeds  thufr*l'~^ 
•'  And  as  to  the  payment  of  any  of  the  simple  t* 
"  tract  creditors  out  of  the  money  arising  by  ^ 
"  sale  of  the  trust-estate,  in  case  the  personal 
"  should  not  be  sufficient  for  the  payment  theredi 
"  no  complaint  thereof 
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rt  of  the  appeal^  was  in  effect  a  direction  to  that       'B^ 


"urt  to  re-hear  that  part  of  the  case  which  was  horbuht 
^  before  the  House  on  the  appeal.  Suppose  ^ieade. 
^  party  to  have  avfuled  himself  of  this  liberty, 
M.  the  cause  had  been  accordingly  re-heard  on 
3  unappealed  portion  of  the  decree,  and  an 
Lcr  thereupon  made  by  the  Court  below,  would  it 
*  have  followed  as  a  matter  of  course,  that  if  the 
"tty  had  been  dissatisfied  with  the  order  upon  re* 
uxing,  or  any  thing  relating  to  the  re-hearing,  he 
^fat  have  applied  to  the  House  by  way  of  appeal 
MI  that  subject  ?  In  such  a  case  there  would  of 
^cssity  have  -been  two  successive  appeals  against 
Ssrent  parts  of  the  decree  in  the  same  cause. 
Xhe  proceedings  in  this  House  in  another  case* 
^ly  pending,  illustrates  the  podition,  that  an  apped 
iinst  part  of  a  decree  is  not  to  all  intents  and  pur- 
ses a  submission  to  the  rest  of  the  decree.  In 
it  case  a  bill  was  filed  by  a  vicar  for  tithes.  There 
sre  four  townships  in  the  parish  :  one  called  Shaf- 
IL  The  claim  was  by  the  Plaintiff,  as  vicar,  of  all 
B  tithes,  except  a  moiety  of  com  and  grain.  Lord 
estmoreland,  who  claimed  a  portion  of  tithes  in 
afton,  was  made  a  defendant  with  persons  who 
re  occupiers  of  landd  in  that  township.  Lord 
estmoreland,  by  his  answer,  insisted  that  he  wa^ 
titled  not  to  a  moiety,  but  to  the  entirety  of  the 
des  of  com  and  grain  in  Shafton.  The  other 
fendants  admitted  occupation,  and  that  they 
i  had  titheable  com  and  grain  on  their  lands. 
Upon  the  hearing  the  bill  was  dismissed,  with 
Its,  as  against  Lord  Westmoreland ;  and,  as  against 
3  occupiers,  an  account  was  directed  of  the  articles 

*  Drake  v.  SmM,  D.  P.  1823.  MS. 
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^  of  titheable  produce  specifically ;  and  the  decree    ^ 
■  eluded  with  the  general  words,  **  all  other  thb^g^ 
'*  matters  and  things  demanded  hy  the  bill,"9«^ 
included  the  moiety  of  the  tithes  of  com.    Agami 
that  part  of  the  decree  which  directed  an  letxam 
of  the  tithes  of  bay,  wool  and  lambs,  andsomeodrM 
things,  the  defendants  appealed  to  this  House,  hatit 
part  of  the  decree  which  directed  a  general  iccgM 
of  all  things  demanded  by  the  bill  was  left  untodri 
by  the  appeal.      When  the  case  came  before  ii 
House  the  discrepancy  was  discovered,  and  theHM 
refused  to  hear  the  appeal  until  the  decree  wu  n 
tified.     It  therefore  became  necessary  to  sp^'- 
the  Court  of  Exchequer  to  re-hear  the  case,  J 
to  have  that  part  of  the  decree  rectified,  in  orderdi 
the  appeal  might  he  brought  before  the  Hoiue  i 
a  perfect  state.    But  if  appealing  against  part  rft 
decree  is  an  affirmance  of  the  rest  of  the  dem 
by  the  e^t  of  acquiescence,  no  application  coH 
have  been  made  to  the  Court  below  to  rectiiy:^ 
decree  j  for  according  to  the  atgument  the  put 
had  bound   himself  by  virtual  submission  to  ' 
decree. 
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L  to  the  party  to  raise  t^e  question,  whether      1825. 
imple  contract  debts  were  well  charged  on  the    ^^i^b^^^y 
^.     It  is  nothing  unusual  when  a  decree  is         v. 
sed  if  collateral  parts  of  it  are  affected  by  the 
*sal,  to  give  directions  as  to  what  is  to  be  done 
e  Court  below.    It  is  a  declaration,  explanatory 
le  judgment  of  the  House,  to  prevent  a  conse« 
Lce,  flowing  from  the  reversal  of  the  decree, 
;h    might    be   injurious  to  the  parties,  if  no 
aration  were  made,  or  direction  given  on  the 
ect.     In  the  case  of  Drake  v.  Smith  the  title  of 
d  Westmoreland  was  not  properly  brought  before 

House  wh^n  the  case  was  first  brought  for 
ring  on  the  appeal ;  and  the  House  directed  that 
cause  should  go  before  the  Court  of  Exchequer 
make  his  title  apparent  in  the  cause,  and  to 
ble  him  to  appear  at  the  bar  as  a  party  in  the 
eal. 

Is  to  the  supposed  discrepancy  between  the 
sr  of  the  House  on  appeal  and  the  judgment  in 
Exchequer,  if  there  had  been  any  decision  upon       ^ 

title  in  the  appeal,  the  point  might  deserve 
sideration  ;  but  in  this  judgment  of  the  House 
question  of  title  is  decided ;  it  is  expressly 
jrved. 


[n  the  course  of  the  argument  the  Lord  Chart' 
or  asked  whether  the  decree  was  general,  to  which 
iras  answered,  that  it  was  so  as  to  the  account. 
Upon  the  argument,  founded  on  the  absence 
any  order  of  the  House  to  exclude  a  second 
»eal  in  the  same  cause,  he  asked  whether 
r  instance  of  such  an  appeal  could  be  pro« 
red.    As  to  the  effect  of  any  acquiescence  or 
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1835-      agreement  between  the  parties  upon  the  subject, 

aoBBUBY    ^*^  '^^  objection  must  arise  froni  the  pracOxi 
*.         the  Hou^e,  without  regard  to  the  arrongemenlH 
conduct  of  parties. 

As  to  the  argument,  that  aflerthejudgmcutoDlli 
former  appeal,  if  the  decree  for  the  small  tithes shml 
be  suffered  to  stand,  it  might  appear  by  thcncd 
that  the  Court  of  Exchequer  had  decreed 
tithes  to  a  person  having  no  title.  Lord  Redesdtkit 
served,  that  the  order  on  the  former  appeal 
made  without  prejudice  to  any  demand  to  be  nai 
by  the  Respondents  in  any  other  suit ;  that  the  Hm 
had  expressed  no  opinion  as  to  the  parts  of  theai 
not  then  the  subject  of  appeal,  and  that  the  c 
were  very  different. 

19th  May       Lord  Redesdale  .—I  think  the  petition  of 
peal    should  be   dismissed.      The  case   came  ■ 
ginally    before   the    House  on   an    appeal,  whii 
applied  to  the  tithes  of  certain  abbey-lands  calU 
the  Lower  Friars.     The  decree  against  which 
appeal  was  made  was  upon  a  bill  in  wliich  the  PI* 
tiff  sued  in  the  character   of  impropriator,  for  ■ 
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ther  these  Iwds  called  the  Friars  were  exempt  *Ba5> 
CI  tithes,  as  the  Defendants  contended:  it  norbuet 
sared  that  the  RejspQn^ents  in  that  case  ha4 
given  sufficient  eyidence  of  their  title  to  thq 
es  of  these  lands,  for  a  part  of  the  evidenpe 
2ti  they  produced,  and  which  [Hroved  their 
Lg  in  possession  of  all  the  tithes  Oi'  the  rest 
be  parish,  excepted  the  abbey-lands,  particularly; 
es  of  the  tithes  of  all  the  other  lands  except 
abbey-lands.  There  was  also  evidence  of  the 
lal  receipt,  (that  is,  receipt  by  letting  the  tithes) 
til  the  tithes  of  the  rest  of  the  parish  except  the 
3y-lands.  It  appeared,  by  the  evidence  of  a  per* 
who  claimed  to  be  impropriator,  that  be  had  said 
f  were  exempt  from  the  payment  of  tithes* 
)n  this  case,  so  appearing .  before  the  Court  of 
chequer,  they  thought  fit  to  make  a  decree  with 
lect  to  the  abbey-lands,  as  well  as  the  other 
is  in  the  occupation  of  the  Appellant,,  for  tithes 
erally  including  the  small  tithes.  Now  the 
tind  upon  which  this  House  reyepsed  that  decree 
1  respect  to  the  abbey-lands  was  this,  that  the 
^pendent  had  not  sufficiently  shown  a  title  to 
tithes  of  the  abbey-'lands,  but  they  had  showu 
wimd  facie  title  to  the  small  tithes  of  the  other 
Is,  and  therefore  the  House  having  really  nothing 
>i:e  it  with  respect  to  these  lands  on  which  it 
Id  make  any  order  whatever,  did  not  touch  that 
»  of  the  decree.  The  House  was  also  doubtful 
^  the  tithes  of  the  abbey-lands.  They  there- 
»  in  the  order  which  they  pronounced,  declared 
^  be  without  prejudice  to  the  Respondents  in 
appeal  claiming  the  tithes  in  any  other  suit.     If 
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the  decree  against  part  of  which  the  AppelJaiit 
seeks  to  appeal  with  respect  to  other  lands  had  beeij 
decree  establishing  the  title  to  the  tithes,  the 
tion  might  be  dilferent ;  but  it  is  a  decree  maij 
for  an  account,  and  therefore  it  is  a  decree  viM 
prejudice  to  the  title.     What  was  decided  bytt 
House  on  the  former  appeal  was  also  without  pnji 
dice  to  the  title  ;  fur  the  House,  in  the  ju^gBiof 
which  it  thought  fit  to  pronounce  on  that  sjipei 
ordered  that  the  decree,  so  far  as  the  same 
complained  of,  (that  is,  with  respect  to  the  abbef 
land    being    exempt.)    should    be    reversed;  d 
it  was  ordered,  that  the  original  bill,  bo  farai 
regarded  the  tithes  of  the  Lower  Friars,  or  clffl 
thereto,  should  be  dismissed,  but  without  prejudice* 
the   Respondents  demand  in  any  other  suit.  "^ 
parties  therefore  are  in  this  situation,  that  the  i^ 
missal  of  the  bill  in  the  Court  of  Exchequer  bjlk 
order  of  the  House,  does  not  prejudice  the  title;  i 
prejudices  the  demand  that  was  made  in  that  ai 
and  it  puts  an  end  to  the  title  of  the  Fl^tiS 
that  suit  with  respect  to  the  tithes  of  the  A 
lands,  but  it  does  not  determine  that  he  has 
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these  lands ;  but  their  defence  was,  that  the  PlaintifF 
WIS  not  entitled  to  these  small  tithes.     Now  the 
eiidence  did  prove  a  primd  facie  title,  and  there- 
fore was  sufficient  to  ground  the  decree  of  the  Court 
of  Exchequer.  Had  they  thought  fit  to  present  an  ap- 
peal against  the  whole  decree,  the  House  might  have 
determined  the  whole  case.     How  it  would  be  de- 
termined on  the  whole  case  I  cannot  now  pretend  to 
ttj,  for  the  whole  case  has  not  been  argued  before 
Ae  House.     But  as  the  party  had  the  opportunity, 
if  he  thought  fit,  to  have  presented  the  appeal  against 
the  whole  case,  I  think  it  ucould  be  extremely  mis- 
diievous  to  permit  a  second  appeal,  in  such  a  case 
IS  this,  to  be  presented  to  the  House.     If  it  was  a 
decree  which  concluded  the  title,   that  might  be 
I  question  of  separate  consideration,  but  as  it  is  a 
decree  which  does  not  conclude  the  title,  but  leaves 
both  parties  in  the  situation  in  which  they  would 
hire  been,  except  as  to  the  account,  I  think  there 
is  no  reason  whatever  for  doing  what  does  not 
•ppear  ever  to  have  been  done  before,  permitting 
^  second  appeal    to   be   presented  by  the  same 
prty,   for  the  purpose  of  bringing  the  question 
ig«n  before  the  Court,  with  respect  to  the  title 
^hich  the  Respondents  in  this  case  may  have  to  the 
>Qiall  tithes  of  the  other  land  in  the  occupation  of  the 
I^efendant,  which  is  now  the  only  subject  of  ques- 
tion. 

Under  these  circumstances,  therefore,  it  appears 
to  me  that  this  appeal  ought  to  be  considered  as 
mproperly  presented,  and  therefore  dismissed.  It 
s  not  a  case  in  which  costs  ought  to  be  given,  espe- 
;ially  as  the  Respondents  have  thought  fit  to  put  in 
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i8a&.  an  answer  to  this  appeal.  They  ought,  immediate 
on  the  appeal  being  presented  to  have  prcsratti 
a  petition  to  the  House,  praying  that  the  a^ 
might  not  be  heard  :  not  having  so  done,  it  seo 
to  me  not  a  case  in  which  there  should  be  any 
{^vcn  to  the  Respondents  ;  I  tlicrefore  move  tii 
the  petition  of  appeal  be  dismissed  without  prejuiiia 
to  any  question  of  right,  and  without  costs. 

The  Lord  Chancellor .- — I  rise  for  the  purposeii 
stating  the  question,  whether  this  petition  be  or 
received.  1  am  quite  satiRlicd  that  this  second  a^qiol 
ought  not,  nndcr  the  circumstances,  to  be  uphdi 
Whether,  if  the  title  had  been  brought  into  questiA 
the  appeal  should  have  been  received,  I  desire  tt 
withhold  my  opinion  ;  that  is  a  question  of  gn*r 
importance,  and  I  should  be  sorry  to  prejudge  tl* 
question  by  any  thing  falling  from  mc  at  proienL 
I  am  satisfied  that  this  petition  of  appeal  should  bi 
dismissed.  But  the  persons  who  complain  of  tbi 
petition  of  appeal  have  not  done  what  they  had* 
opportunity  of  doing.  When  the  order  was  nai 
for  hearing  the  appeal  they  should  have  prcsflnri 
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SCOTLAND. 

(COUllT   OF   SESSION.) 


^'JSi^''^^-^^''''-  ^^^^^M^i>pe//fln^; 


Respondent. 


The  Right  Honourable  William 
Adam,  Lord  Chief  Commiisisioiicr 
in  the  Jury  Court  of  Scotland     - 

^^  entail  in  the  prohibitoiy  clause  provided  that  it 

should  not  be  lawful  to  sell,  alienate,  or  put  away  the 

^dsy  8cc. ;  nor  to  alter  the  course  of  succession ;  nor 

to  contract  debt,  8cc. ;  nor  to  do  or  commit  any  fact 

^  deed,  civil  or  criminal,  whereby  the  lands,  &c.  might 

he  adjudged,  evicted,  or  forfeited,  8cc. ;  nor  to  permit 

^^  estate  to  be  adjudged  or  affected  for  any  debts 

^^    deeds  contracted  or  committed  by  the  grantor 

or  f^Q  heirs  of  entail ;  It  contained  an  irritant  clause 

^  tlie  following  words :  ''  All  which  debts,  deeds  and 

Contractions  are  hereby  declared  null  and  void,  8ic." 

Tt^^  resolutive  clause  provided  that  the  heir  in  pos- 

"^^ion,  if  he  should  not  redeem  any  adjudication 

jlxich  might  be  led  against  the  estate  for  and  upon  the 

deists  dOkd  deeds  of,  &c.  should  forfeit,  8cc. 

^^»  that  the  word  ''  deeds  "  in  the  irritant  clause  does 

n<>  t:  apply  to  all  the  things  enumerated  in  the  prohibitory 

^*^-^a8e,  but  is  restricted  by  the  context  to  such  deeds 

^    ^ure  of  a  nature  to  create  a  debt  or  burden;  that  it 

^*^rs  especially  to  the  debts  and  deeds  previously 

P^^^hibited,  and  cannot  be  extended  to  the  prohibition 

*S^nst  selling. 

^P.^^  a  sale  therefore  by  the  heir  in  possession,  an  ob- 

l^^tion  to  the  title  by  a  purchaser,  on  the  ground  that 

^e  irritant  clause  struck  at  alienation,  was  held  invalid. 

*^  the  month  of  November  1820,  the  Appellant .     '^^'- 
P^cliased    from   the    Respondent    certain   lands    Baeclay 
^*ted  in  the  county  of  Fife.     By  the  agreement      Adam. 
^  Appellant  undertook  to  poy  3,950  /•  as  the  price 
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_,  of  the  estate  ;  and  the  Respondent   bound  HudkC 

to  execute  and  deliver  to  the  Appellant  a  Talid  ai 

sufficient  disposition  of  the  property. 

Of  the  lands  so  purchased,  certain  parts,  calld 
Craigincate  and  Kingscat,  are  contained  in  the  et 
tail  of  the  Blair  Adam  estate.  These  lands  ctmi 
of  about  four  hundred  acres,  and  the  proportion  rf 
the  price  corresponding  to  them  was  about  3,oooi 
The  Appellant  having  refused  to  pay  this  paflrf 
the  price,  on  the  ground  that  the  entail  of  the 
of  Blair  Adam  contained  a  prohibition  a 
selling,  the  Respondent  was  proceeding  to  enfom 
the  execution  of  tlie  contract,  when  the  Appclli* 
presented  to  the  Lords  of  Council  and  Session  i( 
Scotland,  a  bill  of  suspension,  in  which,  after  settiij 
forth  the  terms  of  the  agreement,  he  professed  to 
readincsss  to  implement  all  the  obligations  inenft- 
bent  upon  him,  provided  he  could  be  assured  th* 
the  Respondent  was  in  a  situation  to  give  him  i 
sufficient  title  to  the  lands  which  he  had  purchasei 
The  bill  of  suspension  having  been  passed,  d< 
cause  came  to  be  pleaded  before  Lord  GilHes 
ordained  the  parties  to  print  and  to  lodge  infon* 
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wona  and  limitations,  as  those  contuned  in  the  deed 
Ipecuted  by  Mr.  LitUejohn. 
i  -The  entail  contains  the  following  prohibitory 
Ibmse:  *^  That  it  shall  be  no  ways  lawful  to  the  grantor 
!^  and  heirs  of  entail,  to  sell,  alienate^  or  put  away 
ft  the  lands,  and  others  foresaid,  or  any  part  or  por-* 
P:  tion  thereof,  nor  to  alter  the  course  (^succession 
Vk' above  established,  nor  to  contract  debt  9hoye  500/. 

rterling  at  one  time,  nor  to  do  or  commit  antf fact 
^or  deedf  civil  or  criminalf  whereby  the  said  lands 
Sr-and  estate,  or  any  part  thereof,  may  be  anyways 
g^judged,  evicted,  or  forfeited  from  me  or  them, 
fe^or  may  be  anyways  affected  in  prejudice  and 
j^defraud  of  the  subsequent  heirs  of  tailzie  and 
l^^rovision  successively,  according  to  the  order  of 
SF  iiibstitution  above  specified ;  neither  shall  it  be  law- 
f^  fill  for  me  nor  them  to  permit  the  said  estate  j  or  any 
i^jpart  thereqfy  to  be  at^judged^  or  affected  for  any 
tv  debts  or  deeds  contracted  or  committed  by  me  or 

tiiem,  before  our  succession,  or  by  any  of  our  pre- 
ssors whom  I  or  they  may  any  way  represent, 

^dr  to  which  we,  as  their  representatives,  may  be 

liable  or  subject." 

Then  follows  an  irritant  clause  in  the  following 
^^  All  which  debts f  deeds,  and  contractions 
H  are  hereby  declared  void  and  null  hy  way  excep- 
^  tion  or  reply,  and  without  declarator,  in  so  far  as 
'- "  they  may  burden  the  said  limds  and  estate/' 

After  this  irritant  clause  the  prohibitory  clause  is 
ikMuned  in  the  following  terms  :  **  Neither  shall  it 
^  -  1>e  lawful  for  me,  or  the  said  heirs  of  tailzie,  to 
^^  ^ipennit  the  said  lands  and  estate,  or  any  part 
^thereof,  to  be    evicted,  adjudged,   or    aJSected 

▼OL.   III.  u 


qipKcaUe  to  thia  lost  piohU)ido9-     It  is 
in  th^  feUowing  tenoa:  ^^  And  if  I,  or  d 
^^  fOfoeasmi^  ahall  not  redew^  mf  %cyudio 
^'  may  be  led  againafc  t}^  3«id  e^te»  |br  < 
^'  the  debts  and  deeds  of  tbe  said  deceaiied  A 

m 

^*  Littlejohn,  or  for  the  said  sum  of  SQoL 
'<  within  thre«  years  of  the  expifj  of  thd 
«  such  adjudications  ;  thw.  and  in  that  o 
**  such  heir,  shall,  for  himself  6olyj  lose  ai 
*-  his  right  to  the  said  lands  a^d  est^ ;  av 
**  be  kwiul  to  the  next  in^nedMAe.  heir  o 
^  and  if  he  shall  negleot,  to  the  n^xt  «i 
^^  heir,  and  sa  on  successii^ely,  to  red^v 
**  estate^  and  use  all  the  fonns.n#o#ss^  i^i  t 
of  redeni{>tion,  and  to  enjoy,  and  ppssesp 
estate  irredeemably  tdiereafter,  firee  of  t 
and  deeds  of  the  preceding  heiiu" 
The  entail  afterwards  contains  a  moDe 
hensive  resolutive  clause,  which  waa  adn 
every  respect  to  be  ^SNstuaL 

The  case  waa  decidnd  by    tfaa  Qovat 
sion  on  the  8th  of  Efebcuary  1 8a^  wlnen 
lowing;,  interlocutor  was  pronounced :  '^  111 
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ifik  ihf  irritant  dause  a^plicabl^  to  t)ie  ssitls  6r 
iii^MtioiU  of  tfie  landsT  in  tit  said  HMti,  Oii 
ieiierore  fifid  the  UtXiri  of  deriy  prM^ded,  axld 

lie  Aj^peikiit,  cOMeiviilghiitisetf  tafte  t^gfiii*^ 
Us  interlociftofy  p^^ttfntedf  hils  ap^y^af. 

br  ^  Appellant— 

lie  itrktiiit  chttse  is  intrbddcdF  at  tli«  end  tt 
1^  (Maris  of  the  proliftitory  6lau6e  to^  wh^ch  it 
Ae,  atid  Wor^  the  htrt  brianch  of  the 
Itions,  becatrse  it  is  to  that  iiiapplitol^Ib.  In 
iat  ict  render  an  irritimt  or  resbItftiV6  dlaus^' 
Miud  it  is  ndt  necessary  to  adopt  aii'y  precise 
Ik  of  words ;  either  6f  theses  cISauses  tAaf  be  rire- 
d  by  a  minute  recApittifttibn  of  all'  the  differ- 
•eSts  i^hieh  have  been  pVeviously  prohibfted,  or 
i  g^neraP  reference  to  the  prevrous  prohibifory 
kfi'  M  which  such  enunierfatibti  ii^  cfontaitaed ;  if  i 
feidor  recapitulation  is"  attempted,  thiire  should 
ho  omission  of  any  one  act  which  is  meant  to'  be' 
ld>ited,  fflnee  otherwise  tlf6  eotart,  don^istetifly 
t}  recent  authorities,  ^!!  Be  dik^osed  to  dotidtidi^ 
f  iMeh  omission  arisen  fVott  ditHgtiy  and  th&t  t^e 
'  sd  emitted  is  not  itie^t  td  be  cotnpreh6Ad6d' 
!i!r  tlie  irritant  and  resdluiSte  cfSu^^.     B^tf  Ml 

hmt  clause,  ^pre^d^ki  termsi  of  geueM  rdfer- 

ife  td  tife  previous  jfKTohibitbry  dlaiisfe,  is  di}ually 
JMbill  as  if  it  contained  tlief  mOst  mhlutii  rfec^pitU- 
fiSa*  of  particutars. 

feHitt,  in  the  act  df  parliament  1685,  c.  212;  by 
^  eAtaSM  were  first  declared  to  be  d^ectUid 
Bh^  t&«  dreditors  df  the  hdr  itf  po^^d^n^  it  Was 
Mafwft^  *•  tw  tiisiitejwiy'ssubje^ 
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^  "  lands  and  estates,  and  to  substitute  heirs  in  tlidr 
**  tailzies,  with  such  provisions  and    condttiom  v 
**  they  shall  think  lit,  and  to  alTect  the  said  tailo! 
*'  with  irritant  and  resolutive  clauses,   wherebj 
"  shall  not  be  lawful  for  the  heirs  of  tailzie  to  4, 
"  nailzie   or   dispone  the  said  lands,   or  any  psi 
"  thereof,  or  contract  debt,  or  do  any  other  W 
**  whereby  the  samen  may  be  apprised,  adjudged" 
"  evicted  from  the  other  substitute  in  the  tailzie,*] 
"  the  succession  frustrate  or  interrupted,  declar^ 
"  all  suck  DEEDS  to  be  in  themselves  void  andnuH' 
&c.     Here  it  will  be  observed,  that  after  the 
raeration  of  several    dilftrent  prohibitions  agai« 
selling,   contracting  debt,  &e.  the  statute  pro|« 
the  form  of  a  general  irritant  clause,  "  declarJBgi 
"  such  deeds  to  be  void  and  null,"  and  by  "^ 
the  general  term  '*  deeds  '*  is  made  to  compreW 
all  sales,  contractions  of  debt,  alterations  of  the  orfer 
of  succession,  and  every  other  act  previously  ["*■ 
hibited. 

In  like  manner  this  mode  of  expression  has  w 
adopted  in  many  of  the  entails  wliich  the  Conn* 
Session  have  had  occasion  to  consider.    ThiUiiPl* 
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^ds  quairby  thesamen  may  be  ap|>rizity  ad^udgit, 
eyicht  frae  them,  nor  zit  to  doony  other  thingrjn 
rt  or  prejudice  of  thirprests  and  of  the  fores^cl 
[zie  and  succession  in  hail  or  in  part,  aU  quhilk 
EDS  sua  to  be  done  by  them,  are  bv  thir  prnts  de- 
red  to  be  null  and  of  nane  avail,  force,  or  effect." 

in  the  entail  of  the  estate  of  Tillycoultry, 
L  was  under  the  consideration  of  the  Court  of 
m  in  1799,  there  was  a  prohibition  against 
^,  altering  the  order  of  succession,  contracting 

or  doing  any  other  fact  or  deed,  "  civil  or 
tninal,  by  which  the  lands  might  be  evicted ;" 
;he  irritant  clause  following,  these  prohibiticms 
1  these  general  terms  :  *'  All  which  deeds  are 
t  only  declared  void  and  null  ipsojhctoihj  way 
exception,  or  reply  without  declarator,  or  in  so 
.as  the  same  may  burden  and  affect  the  foresaid 
ate,  but  also/'  &c.  An  objection  was  taken  to 
^solutive  clause  of  that  entail,  but  the :  parties 
not  question  the  irritant  clause.  On  the 
Euy,  it  was  distinctly  admitted,  that  the  irritant 
r  expressed  in  these  terms  of  general  reference 
>  prohibitory  clause  was  perfectly  sufficients 

• 

r .  the  Respondent  :  — 

l; entail  with  prohilntory  and. resolutive  clauses 

t  effectual  accainst  the  onerous  deeds  of  the 

in  possession,  if  it  contains  no  irritant  clause 

ring  such  deeds  to  be  null  and  void.. 

lis  was  settled  by  the  decisions  of  JBailUe  against 

khael^y  and  Gardiner^  &c.  against  the  Heirs 

ail  of Dunipace\ .   It  has  ever  since  been  held  to 

ed  law,  and  is  not  disputed  by  the  Appellants 

*  11  July  1734.  t  27  January  i744' 

U3     . 
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The  irritant  clause  in  the  present  entail  ii  not 
general  one,  applicable  to  all  the  prohibitums,  bv 
specially  and  exclusively  directed  against  the  to 
and  deeds  which  arc  specilied  in  the  particuiA 
branch  of  the  prohibitory  clause  which  immediaielj 
precedes  it ;  and  therefore  it  has  no  relation  tt 
sales  and  alienatioiui. 

The  prohibitory  clause  in  the  present  entail  iw- 
sists  of  three  distinct  branches  or  Bpemberfi,  eacb  i' 
which  is  introduced  by  the  words,  "  it  shall  N 
ways  be  lawful,"  or  "  Neither  shall  it  be  lawliil' 
t9  me  or  the  heirs  of  entail.  The  first  branch  po- 
hiUts  the  heirs  from  selling,  from  altering  h 
order  of  succession,  and  from  contracting  debt }  l^ 
three  restrictions  which  are  essential  to  a  stM 
entail.  The  prohibition  to  contract  debt  is  not  a 
absolute  one,  but  is  qualified  in  fpour  of  the  )m 
in  possession,  and  that  by  words  so  ambiguoiu  ii 
their  meaning  as  to  give  room  for  dififerent  into- 
pretattons.  This  branch  contains  also  anocha 
clause,  prohibiting  the  heirs  **  to  do  or  to  cmmU 
"  any  fact  or  deed,  civil  or  criminal,  whereby  lit 
"  said  lands  and  estate,  or  any  part  thereof,  n? 
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I  -isitate }  atkd  it  wis  iiirther  foresetfn  thdl  the  lands 

kit  cinigbt  be  a4judged  for  debts  left  hj  the  entmleir 

iw'JlinMdfi  or  those  whieh  the  entail  peniiitted  thb         i^ 

i&  ^iMiis  to  Gontrict  ^***- 

'§i       But  the  two  elasses  of  debts  last  mentitoed  stand 

gt  in  v€i^  different  situations.    Those  for  which  the 

heirs  were  liable  at  the  time  of  their  succession  it 

|.:-  was  in  the  totailerli  po#er,  by  proper  prbhiliStdry^ 

ikviititaat)  and  resdutive  climesy  to  prevent  frdm  erer 

i$i  aflecting  the  estate  at  all }  wheread,  having  no  such 

^V  -jpower  with  r^rd  to  debts  which  he  might  contract 

I' r. himself  and  leave  unpaid,  or  to  debts  which  he  had 

^'Allowed  the  heirs  to  contract,  it  was  necessary-  tb 

jUsBvilrd  against  them  in  a  different  way. 

XiT      Hence  a  separate  prohibition,  or  melnber  of  tiife 

^f  jMTohibitory  clause^  is  applied  to  each  class  of  debtd. 

B\  By  one  of  these  prohibitions  it  is  declared  not  lawful 

if  ibr  the  heirs  to  permit  the  estate  to  be  adjudged 

^ .  or  affected  ^^  for  any  debts  ot  deeds  coifitrdkied  or 

it  .^  committed  by  me,  or  theni»  befbre  onr  sucoestion,^ 

t-  ^*  or  by  any  of  odf  piedteessOrs^  wboni  I,  or  t£et, 

;  "^^  iaay  anyways  represent,  of  in  whicfa  we,  as  their 

,  1^  iKpresentatives,  oaay  be  YiMe  cfr  suiiject  to/' 

And   as  it  was  meant  to  prevent  such  debts^  or 

deeds  from  affeoiing  the  estate  at  all^  there  is 

,  added  the  irrkaoit  clause  in  ^lestion :  *<  AU  %$hkh 

'**  debUi  deeds^  ind  cimir'acthM,  are  litereby  deefamM 

*^  void  and  ii«dl»  by  #ay  of  exception  or  rqily,  and 

^*  Witholitr  declarator,  in  so  far  a^  they  may  borden 

^' 6i«  iffffct  the  said  Isinds  and  egtate/' 

Th^tt  f^Uowi  the  Aiti  memlmr  of  iihe  prohibitory 
iAmk^^  declariiig  it  unlawful  £oi  the  heirs  to  permit 
the  lands  to  be  adjudged  for  the  debts  ot  deeds  of 
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the  original  entailer,  Alexander  littlejohn,  or 
the  sum  of  500/!.  with  which  they  are  allowed 
burden  the  estate.    As  no  irritant  clause  similar 
that  applied  to  the  former  class  of  debts,  could  bar-) 
been  used  here,  a  special  resolutive  clause  is  imini 
diately  subjoined,   declaring,   that  if  the  heir  i 
possession  did  not  within  a  certain  time  redeem  aa 
adjudication  which  might  have  been  led  against  tk 
estate  for  the  entailer's  debts,  or  the  above  5Qo/.,  I^ 
should  lose  and  forfeit  his  right  to  the  lands. 

The  irritant  and  resolutive  clauses  above 
tioned,  being  specially  applicable  to  particular  p 
hibitions,   lefl  the  entail  defective,   in  so  &r 
regarded  the    restrictions  contained   in  the  fi 
branch  of  the  prohibitory  clause.     The  defect  b 
been  partly  supplied  by  the  insertion  of  a  gener^Bl 
resolutive  clause  applicable  to  the  whole  probibS- 
tions.     But. there  is  no  additional  irritant  daiis^s^ 
the  defect  having  so  far  escaped  observation. 

It  is  argued  that  the  words  ''  all  which  debt^ 
^^  deeds,  and  contractions,"  in  the  irritant .  clauss:* 
must  be  held  to  apply  to  all  the  things  which  ha^ 
been .  previously  prohibited,  the  word  **  deeds*'  i^ 
particular  being  comprehensive  enough  to  embnic^ 
every  act  ^bf  the  heir  in  possession,  by  which  the 
estate  may  be  alienated,  or  the  order  of  succeao^ 
altered:  That  this  word  deeds,  when  it  has  beei^ 
used  generally  in  an  irritant  clause,  wilih  reference     ^ 
to  the  prohibitions .  which  have  gone  before,  bB^ 
always  been  held  to  comprehend  every  prohibte^ 
act :  That  the  irritant  clauses  both  of  the  Roxburgh^ 
and  Tillicoultry  entails  were  of  this  kind,  and  the^^ 
efficacy  would  most  certainly  have  been  dispute^ 
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^  it  been  thought  possible  to  raise  a  question  oA      iStt.   ^ 
point :  That  in  both  those  eases  the  word  **  deed?    ....    . 
"been  previously  used  in  the  prohibitory  clauses         ii 
^way  which  showed  it  to  apply  merely  to  feudal      ^^^^' 
quehcies :  That  there  is  no  good  ground,  there- 
for taking  it  here  in  a  more  limited  sense, 
especially  when  there  can  be  no  doubt  of  the 
tion  of  the    entailer   that  his  estate! should 
nd  entire  in  the  line  of  succession  points  out. 
'Che  general  intention  of  an  entailer  to  preserve 
state  to  the  series  of  heirs  he  has  called,  as 
miested  by  his  making  a  deed  of  the  present 
,  can  be  no  reason  for   giving  *  to  particular 
s  or  depressions  an  interpretation  different  irbm 
legel  sense.     Were  such  a  mode  of  construe* 
dm.  admissible,  there  is  not  .one  of  the  numerous 
iitails  which  have  been  found. ineflfectual  by  the 
courts  of  law  which  would  not  liave  been  sustained 
IS  effectual.     There  is  not  one  where  the  general 
)bject  of  preserving  the*  estate  was  not  obvious,  and 
vhere  there  were  not  words  which,  if  taken  in  their 
DOst  comprehensive  sense,   might  not  have  been 
leld  to  imply  the  restriction  contended  for.     But 
his  is  not  the  rule  of  construction  applicable  to' such 
ases.     On  the  contrary  it  is  triHssirni  juris  that 
he  words  in  which  restraints  a:nd  limitations  are 
mposed  are  to  be  strictly  interpreted,  and  in  no 
»8e  extended  beyond  the  limited  signification,  in 
vhich,  according  to  the  proper  style  of  the  deed, 
liey  are  used. 

.  It  is  also  a  rule  invariably  applied  to  the  con- 
struction of  such  deeds,  that  the  sense  in  which  a 
word  which  admits  of  different  meanings  is  to  be 
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iRai.  taken,  must  be  regulated  by  the  context,  and  vS 
ncL  T  ^^  affected  by  the  other  terms  with  which  it  nmk 
"•  coupled  in  the  parage  where  it   is  found.    T^ 

a  prohibition  in  which  the  Word  "  dispone  "am 
pled  with  the  words  "  sell  and  alienate"  has  baa 
found  insufficient  to  prevent  a  gratuitous  dispositi^ 
by  which  the  lands  were  conveyed  away  from  lk 
heirs  of  entail  j  and  in  the  same  cases  the  pniliBi- 
tion  to  "  do "  or  "  to  grant  any  other  did 
whereby  the  lands  might  be  evicted,*'  was  forai 
ine&ctual  to  prevent  an  alteration  of  the  succesiiot 
because  it  was  held  as  restricted  to  things  of  tb 
same  kind  with  those  previously  enumerated*. 

Now  the  word  deed,  as  used  in  this  irritant  cUuft 
is  not  a  single  or  insulated  one,  as  in  the  Roxbutgb 
or  Tillicoultry  entails.  It  is  coupled  with  othm 
and  placed  betwixt  two,  which  being  specially  ssi 
exclusively  applicable  to  burdens  of  the  nature  d 
debt,  leave  no  doubt  as  to  the  proper  sense.  Th 
tilings  declared  null  are  "  debts,  deeds,  and  a*- 
tractions."  The  deeds  therefore  in  view  must  b 
such  as  are  of  a  nature  to  create  a  debt  or  burdtft 
The  conveyancer, 
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'fl^  (Uogs  which  are  apposed  to  have  b^ea  already 
r^linpiaa^d  ikom  his  mind,  a9  nifficiently  de^i^iatf^ 
by  the  term  '*  debta/'  Ay  th^  fir^  and  hi^  ar?  «. 
idlefirly  oif  limits  yigni&AtipPf  the  intennediate  .^^^^' 
4blnOi  thoiagh  more  Ib^xibl^  in  its  nature,  can  oiUy 
ito  takien  in  a  eeim  eonaiatep^  nirith  that  of  itd 
ji||ki||unct5.  The  whpl?  form  a  complex  expression, 
jihirih  cannot  be  understood  to  cwvpr^nd  thinga 
inf  a  kind  alt^ether  di^^ent  frpm  those  denoted 
ihrjr  any  one  of  its  term«. 

p««    The  same  inference  is  no  less  clearly  deducible 

Mifaam  the  context  which  immediately  pnecedes  the 

irritant  words.     These  do  not,  as  in  Uie  Roxbui^ie 

.dUMi  TUUcoultry  cases,  form  a  separate  clause  coming 

itifiex  adl  the  prohibitions,  and  having  no  particular 

ir4Klation  to  any  one.    They  aw  added  to^  and  make 

hm  part  of,  die  second  branch  of  the  prohibitory  clauae, 

iJW  as  to  have  a  special  relatiw.  to  what  is  contained 

:  llieret    The  words,  '*  all  which  debts,  deeds,  ai|d 

^wntraotions,"  refer  to  wm  d^lHs  and  deeds  which 

'■  jM  been  previously  mentionsd ;  and  if  there  ai\e  to 

iie  found  in  the  same  mewhsr  of  the  daiiae,  and  in 

.fbe  sentence   immediately  preceding,  the  words 

f^  debts  and  deed^,'*  these  msiat,  according  to  every 

known  rule  of  l^gal  or  grammatical  construction,  h» 

Mid  the  proper  antecedents  of  the  pronoun  *  ^  which," 

i«d  it  is  not  allowable  to  seek  for  them  elsewhere^ 

When  the  entailer,  after  pfohibiting  his  heira  to 

iUow  the  e^te  to  be  evicted  *'  fw  any  debts  w 

^  ieeth  wntroAkid  or  committed  by  me  or  them 

^*  before  our  suocession,"  immediately  sulgoina  '*  all 

^^  which  debts,  deed^  and  contractions  are  heceby 

*^  declared  null/'  we  cannot  in  sound  construction 
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i8ai.       ^o'^  ^^^  debts  and  deeds  so  annulled  to  be  my 
'      ^"'       '  other  than  those  so  contracted  or  committed  bj 
the  heirs  before  their  succession. 

There  occur,  it  is  true,  in  the  first  branch  of 
the  prohibitory  clause,  the  words  debts  and  der^ 
The  heirs  are  there  prohibited  *'  to  contract  ddt 
above  500  /.  at  one  time,  or  to  do  or  commit  anj 
fact  or  deed,  civil  or  criminal,  whereby  the  lanA 
may  be  adjudged  or  forfeited,"  But  so  far  is  Ihe 
occurrence  of  tlie  words  there  from  being  a  reasm 
for  extending  the  irritant  clause  to  the  whole  pro- 
hibitions, that  it  affords  the  clearest  evidence  again* 
its  extending  to  any  of  them. 

The  entailer,  while  he  was  expressly  leaving  tht 
heirs  at  liberty  to  contract  debts  to  the  extent  ti 
500/.  at  one  time,  could  never  have  thought  of  de- 
claring the  whole  debts  contracted  by  them  to  be 
null  and  void.  This  would  have  been  quite  incoD- 
sistent  with  the  prohibition  itself;  and  had  an  irri- 
tant clause  been  contemplated,  as  applicable  to  this 
species  of  debt,  it  must,  it  is  evident,  have  bera 
qualified  in  the  same  manner  as  the  prohibition,  ll 
could  only  have  declared  the  debts  contracted  bj 
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But  if  the  irritant  clause  is  not  applicable  to  those  >     '^^^- 
I  restrictions  in  the  first  branch  of  the  prohibitory     barclat 

clause  in  which  the  words  debts  and  deeds  actually 
^  occur,  still  less  can  it  have  any  reference  to  the  pro- 
^  hibition  which  respects  selling. 
^  A  question  as  to  the  meaning  of  the  word  deed, 
^  when  used  in  .the  irritant  clause  of  an  entail,  was 
^  determined  by  the  Court,  of  Session  in  circumstances 
'  spiuch  more  favourable  for  an  extensive  interpi^ta-. 
.%  tion  than  the  present  (Sir  John  Dick  against  IJ^s- 
dak.)^  But  it  was  taken  there  in  the  restricted 
sense  of  feudal  delinquencies,  because  this  was  the 
sense  in  which  it  had  been  previously  used  by 
the  entailer. 

For  the  Appellant,  Mr.  J.  P.  Grant. 

For  the  Respondent,  Mr.  Cranston. 

.  .The  Lord  Chancellor: — I  have  fully  considered 
tliis  case,  and,  independently  of  the  authority  cited 
by  Mr.  Cranston  (DicAr  v.  hrysdale),  \.  think  the 
Judgment  ought  to  be  affirmed. 

*  .  * 

Judgment  affirmed. 

*  ^ac.  Coll.  14  Jan.  1812. 
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ENGLAND. 

(exchequer  CHAJflBKR.> 


Hekrt  Smith 


Phmtiff'iH  Error. 


A  Power  reserved  upon  a  muriageaemement  to  TeoaDti 
for  life  to  graat  or  renew  leases  for  liVes,  provided  tbM 
a  right  of  re-entry  is  reserved  upon  such  Iea£e«  for 
non-payment  of  rent,  is  well  executed  by  a  lease  bx 
lives  providing  a.  re-entry  in  case  the  rent  renOBiu 
in  arrears  fifteen  days,  and  tliere  is  no  sufficient  dis- 
tresses OH  the  premiies. 


B.  M.  being  seised,  &c.  in  fee  of  lands,  Sec.  devised  the 
lands,  &c.  to  his  daughter,  L.  B,  for  life,  with  remain- 
ders over;  with  a  power  to  her  in  consideration  of 
marriag«,  either  before  or  after  marriage,  of  revOGaban 
and  appointment.  B.  M-  died  seised,  without  alterii^ 
Ms  will,  leaving  his  daughter,  £.  B.  seised  of  tht 
landa^  sic.  for  life,  with  power,  Scc. 

L.  B.  intermarried  with  G.  V.  V. 

Before  the  marriage,  L.  B.  being  seised  as  aforesaid, 
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"  C  Y>  V.  and  L.  B.  from  time  to  time  during  Iheir 
respedive  lives,  when  and  as  diey  shoidd  respectiTely  be 
ift  possession  of  the  lands,  &c.  by  indenture  or  inden- 
turesy  under  their  respeetive  hands  and  seals,  attested 
by  two  or  more  credible  witnesses,  to  demise,  such 
parts  of  the  lands^  8tc.  as  now  are  leased  for  lives, 
or  fpr  years  determinable  on  lives,  in  possession  or 
veversion  for  lives,  or  for  any  number  oi  years  deter- 
minable on  lives,  so  as  there  be  not  any  gpreaier 
estate  or  interest  subsisting  at  any  one  tiiais  tban 

'  what  will  wear  out  or  be  determinable  on  the  drof* 
ping  of  thf ee  lives,^  and  so  m  on  every  such  lease 
tbere  be  reserved  and  made  payable,  during  the  con- 

r  iiQuance  of  the  estates  and  interests  thereby  to  be 

^   4emisQd,,  leased,  or  granted  respectively,  the  ancient 

^,m»draoQmtQmed  duties  and  services,  or  more,  or  as  great 
m^  henefi/sml  rents,  duties  and  services,  or  more,  as  now 

;  ore,  or  at  the  time  of  demising  or  gnwting  the  premises 

.  90  to.  be  demised^,  teased^,  or  granted  respectively^  were 
Teeerved  or  made  payable  for  the  same  premises  res- 
pectively, or  a  jjust  proportion^  &c.  (except  heriots, 

^  ibc.)  all  sucb  rents,  (Bides,  and  services  respectively, 
tp  be  incident  to  and  go  along  with  the  reversion 
BmA  remuadjsr  of  the  same  premises  expectant  on 
tlie  detftrndnatiop  of  the  respectiv>e  demises,  &c.  and 
so  as  there  be  c<miained  in  every  such  lease  ^  power 

: :  ^  re-entfy  for  nonpayment  of  the  rent  thereby  to  be  re- 
em^sedk  and  so  as.  Sic.  Scp.^  and  also  by  indenture  under 
hand  and  seal,  attestedi  as  aforesaid,  to  demise-  all  or 
amy  of  the  lands,  &c.  for  any  term  absoluto,  not  ex- 
ceeding twenfyKme  years^  to.  take  effect  in  posse^sion, 
8(p«,  so  as.  upon  every  mxih  lease  there  be  reserved, 
chuing  the  continuance  of  sudiv  leaae,,  so  much  or  as 
gn^at  and  beneficial  yearly  and  other  uenl^/md  services 
^FOpoi^tionably,  as  now  is  paic^  or  the  best  and  niost 
improved  yearly  rent,  8cc.  i^ithout  takfng,  any  fine, 
ia|}iwun^  or  foreg^fb,  &c*;  and  so  aa  in  every  such 
l^afe^  for  any  temt  of  yeara<  absolute  re^^ectivdy^..  there 

,  he  odmtffineda  clause  ^  re-entru,  «»  cas^  the  rent'  or-  rents 
the^upeni  tQ  be  reserved^  Aft  behind  or  unpaids  by  the 

^  Sfmt  cf^  t^ifwJty^gjiit  doys^afiei^  th^ 
tipcly^  appointed  fo^  payipimd  thereof,:    and<  alao  by 
indontum  under  nandr  and;  sea]^  atleatedi  as  afi>i!Bsai(l, 
ta^4ma«ettlie  laod^y  8u.  wliereinr  anif ?  oiiM>  8(0. 
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On  tlie  5th  September  1803,  G.  V,  V.  being  seiied 
of  the  lands  for  life,  by  an  indenture  of  Tease,  ii 
con  aid  era  lion  of.  Sic.  let  premises,  part  of  the  laodi, 
in  settlement,  which  had  been  and  were  then  underi 
lease  for  years  determinable  on  lives,  to  C.  S.  anl 
//.  S.,  their  executors  and  administrators,  for  nioen- 
nine  years,  if  C.  S.,  H.  S.  and  J.  S.,  or  either  of  thea, 
ehould  so  toHg  live,  yieldins,  &c.  the  yearly  rent  of  il. 
at  Michaelmas  and  Lady  Day,  and  oae  couple  of  k 
capons  on,  6(.c. 

The  indenture  contained  a  covenant  by  the  lessees  {« 
the  payment  of  a  proportion,  Sec. ;  and  a  covenanl  (x 
the  payment  of  the  yearly  rent  of  a  /.,  and  for  the  p«- 
formance  of  the  duties,  Sic.  And  also  a  proriH; 
"  that  if  it  should  happen  at  any  time  during  Ik 
estate  thereby  granted  that  the  saia  yearly  rent 
ofll.,  and  everi/  or  any  of'  the  duties,  Semites, 
tions  and  payments  thereby  reserved,  or  any  part  thereo[ 
should  lie  tienind,  unpaid,  or  undone,  in  part  or  in  aU,  it 
the  space  ofjifteen  days  next  over  or  after  any  or  eitlia 
of  the  days  or  times  whereat  or  whereupon  tiie  save 
ought  to  be  paid,  done,  or  performed  as  aforesaid,  ai 
no  sufficient  distress  or  distresses  can  or  may  be  had  ai 
taken  upon  the  said  premises,  whereby  the  sajne  andii 
arrearages  thereof,  if  any  be,  may  be  fully  raisti 
levied  and  paid,  Si,c. ;  or  if  any  default  should  bt 
made  in  the  payment  or  performance  of  all  or  aiiyof 
the  reservations,  covenants  and  agreements  tberdi- 
before  contained,  that  then  and  from  thenceforth,  in  il 
or  any  or  either  of  the  said  cases,  it  should  be  IsirfU 
tnd  for  the  said   G.  V.  V,,  his  heirs  and 
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'  "^nd  then  were  as  great  and  beneficial  as  any  which  at 
^e  time  of  making  the  deed,  or  at  any  time  there- 
«lfter,  were  or  had  been  reserved  in  respect  of  the  pre- 
niises  demised. 
Acul  that  the  usual  and  accustomed  form  of  leases  of  the 
estate,  contained  in  the  settlement  for  lives  or  years 
determinable  on  lives,  as  well  prior  as  subsequent  to 
that  settlement,  was,  with  a  conditional  proviso  of  re- 
entry, similar  to  that  in  the  indenture  of  demise  in 
Suestion. 
d,  affirming  a  judgment  of  the  King's  Bench,  and 
reversing  a  judgement  of  the  Exchequer  Chamber,  that 
the  evidence  from  the  former  leases  wa^  properly  ad- 
mitted and  introduced  into  the  special  verdict ;  and  that 
the  lease  in  question,  according  to  the  practice  of  con- 
Teyancers,  was  by  implication  within  the  terms  of  the 
power,  and  valid. 

George,   Earl  of  jersey,  Edward  EUice,   and       tBai. 
Alexander  Murray,  brought  an  ejectment  in  the 
Court  of  King's  Bench  in  Michaelmas  Terra  1813,         ^' 

^  O  EARL  JE„^» 

gainst  Henry  Smith,  foi  the  recovery  of  a  tenement,  and  othen. 
^th  the  appurtenances,  called  Tal-y-Coba-Uchaf, 
iti  the  parkh  of  Lansamlet  in  the  county  of  Glamor- 
gan, then  in  the  possession  of  Henry  Smith,  There 
^ere  two  demises  laid  in  the  declaration;  the 
^nt  on  the  iith  July  1813,  and  the  second  on  the 
^  1  th  January  1814.  Henry  Smith  defended  and 
pleaded  the  general  issue. 

At  the  Summer  Assizes  in  the  year  1815,  the 

^use  was  tried  before  Baron  Wood,  at  Hereford, 

^hen  a  special  verdict  was  found,  stating  in  sub- 

stttice  as  follows : — 
That  the  Honourable  Bussey  Mansel,  afterwards 

the  Right  honourable  Bussey  Lord  Mansel,  Baron 
Miiisel,  of  Margam,  in  the  county  of  Glamorgan, 
being  seised  in  fee  of  the  premises  in  the  declaration 

VOL.  III.  X 


SMITH 
V, 
EARL  JERSET 


i 


2ft4  CASES  IN  THE  HOUSE  OF  LORDS 

1831.      mentioned,  being  a  tenement  caUed   Tal-y- 

'       '       ^  Uchaf,  made  his  will,  dated  the   1 1  th  Deo 

>^         I749>  hy   which  he  devised  the    said   tene 

and  others,  amongst  Other  things,  in  remainder,  after  c 

limitations  which  never  took  effect,  to  his  dau; 

Louisa  Barbara,  for  life,  with  remainders  over 

a  power  to  her  in  consideration  of  marriage, 

before  or  after  marriage,  of  revocation  and  ap] 

ment,  as  afterwards  pursued  by  her  in  the  df 

settlement  hereafter  mentioned. 

That  Lord  Mansel  died  on  the  29th  of  Nove 
1750,  seised  as  aforesaid,  without  altering  bit 
as  to  the  said  premises,  leaving  his  daughter,  L 
Barbara,  his  only  child  him  surviving,  seiaaj 
life  of  the  said  premises. 

That  the  said  Louisa  Barbara,  on  the  QOthJi 
1757,  inteiTuarried  with  George  Venables'VenB 
the  younger,  afterwards  the  Right  hoiwiuJi 
George  Venables  Vernon,  Lord  Venion,  Ban^d 
Kinderton,  in  the  county  of  Chester. 

That  before  the  said  marriage,  the  saidl^ 
Barbara,  being  seised  as  aforesaid,  by  deed  it4 
the   2d  July  1757,   in  conformity  with  the.#ii 
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t  of  waste,  remainder  to  the  said  Louisa  Barbara      1821.    , 
ife,  without  impeachment  of  waste,  and  in  the 

*•,  ,  SMITH 

a  time  to  the  said  Francis  Earl  of  Guildford         v.      , 
Charles   Montague,   and  their  heirs,  to  pre-  ^an^^odlere.^ 
J  contingent  remainders;    and  to   permit   the 
George  during  his  life,  and  afterwards  the  said 
isa  Barbara  during  her  life,  to  take  the  rents, 
and  after  the  decease  of  the  survivor  of  them, 
vers  other  uses  for  the  benefit  of  their  issue ; 
in  default  of  issue,  to  the  use  of  the  will  of  the 
Louisa  Barbara,  and  subject  to  the  powers  and 
ations  to  be  thereby  directed  and  appointed  j 
n  the  mean  time  to  the  use  of  the  said  Louisa 
ara,  her  heirs  and  assigns,  for  ever, 
the  said  deed  was  contained  a  leasing  power  in 
words :    "  Provided  always,  and  it  is'  hereby 
ther  declared  and  agreed,  by  and  between  the 
1  parties  to  these  presents,  that  it  shall  and  may 
lawful  to  and  for  the  said  George  Venables 
mon  the  younger,  and  Louisa  Barbara  Mansel, 
intended  wife,  from  time  to  time,  during  their 
pective  lives,  when  and  as  they  shall  respec- 
jly  be  in  possession  of  or  entitled  to  the  per- 
tion  of  the  rents  and  profits  of  the  manors, 
jsiiages,  lands,  hereditaments  and  premises,  so 
ited  to  them  for  their  respective  lives  as  afore- 
I,  by  indenture  or  indentulres,  under  their  re- 
ctive  hands  and  seals,  attested  by  two  or  more 
iible  witnesses,  to  demise,  lease,  or  grant  such 
t  or  parts  of  the  said  manors,  messuages,  lands, 
ements  and  hereditaments,  or  parts  or  shares 
aanors,  messuages,  lands,  tenements,  heredita- 
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mciits  and  premises,  whereof  they  shall  be  so 
"  respectively  in  possession  or  entitled  to  the  per- 
"  ception  of  the  rents  and  profits  as  aforesaid,  h 
"  now  are  leased  for  life  or  lives,  or  for  years  deter- 
"  minable  on  the  dropping  of  a  life  or  lives,  to  Mj 
"  person  or  persons,  in  possession  or  reversion,  for 
*'  one,  two,  or  three  lives,  or  for  any  number  of 
"  years  determinable  on  the  dropping  of  one,  tiTo, 
"  or  three  lives,  so  as  there  be  not  on  any  partot 
"  parcel  of  the  same  premises  to  be  demised,  Jeas«i, 
*'  or  granted  respectively,  for  a  life  or  lives,  or  ftt 
"  years  determinable  on  the  dropping  of  a  life « 
"  lives  as  before  mentioned,  any  greater  estate  « 
"  interest  subsistin;^  at  any  one  time  than  what  "31 
"  wear  ont  or  be  detenninable  on  the  droppiugt^ 
"  three  lives,  and  so  as  on  every  such  respectis 
**  lease,  demise,  or  grant  for  a  life  or  lives,  or  if 
"  years  determinable  on  the  dropping  of  a  life  « 
"  lives,  there  be  reserved  and  made  payable  durii? 
"  the  continuance  of  the  estates  and  interests  the^^ 
"  by  to  be  demised,  leased,  or  granted  rcspectivdji 
*'  the  ancient  and  accustomed  yearly  rents,  dutia 
ser\' 
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•*  or  may  be  varied,  or  altered  or  compounded  for, 
**  according  to  the  will  and  pleasure  of  the  said 
•*  George  Venables  Vernon  the  younger,  and  Louisa 
**  Barbara  Mansel),  all  such  rents,  duties,  and  ser- 
•*  vices  respectively,  to  be  incident  to  and  go  along 
'*  with  the  reversion  and  remainder  of  the  same  pre- 
**  mises,  expectant  on  the  determination  of  the  said 
••  respective  demises,  leases,  and  grants  thereof,  and 
••  so  as  there  be  contained  in  eveiy  such  lease  a 
^*  power  of  re-entry  for*  nonpayment  of  the  rent 
•*  thereby  to  be  reserved ;  and  so  as  the  respective 
••  lessees  to  whom  such  lease  or  leases  shall  be  made 
*•  as  aforesaid  be  not,  by  any  express  clause  to  be 
contained  in  any  such  leases  respectively,  freed 
from  impeachment  of  waste  ;  and  so  as  the  said 
*•  respective  lessee  or  lessees,  to  whom  any  such 
•*  lease  or  leases  shall  be  made  respectively  as  afore- 
*^^  said,  doth  and  do  seal  and  deliver  a  counterpart 
'  ••  or  counterparts  of   such  lease  or  leases  respec- 
*'  tively  :  and  also  by  indenture  or  indentures  under 
f  *  their  respective  hands  and  seals,  attested  as  afore- 
••  said,  to  demise,  lease,  or  grant  all  or  any  of  the 
'  ^'  said  manors,  messuages,  lands,  hereditaments  and 
premises,  and  parts  and  shares  of  manors,  mes- 
suages, lands,  hereditaments  and  premises,  or  any 
**  of  them,   so  limited  to  them  the   said  George^ 
**  Venables  Vernon  the  younger  and  Louisa  Bar-^ 
••  bara  Mansel,  his  intended  wife,  for  their  respec-, 
*•  tive  lives  as  aforesaid,  for  any  term  or  number  of 
••  years  absolute,  not  exceeding  twenty-one  years, 
•*  to  take  effect  in  possession,  and  not  in  reversion,  or^ 
**  by  way  of  future  interest,  so  as  upon  every  such 
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"  lease  for  an  absolute  term  not  exceeding  twenty- 
"  one  years  there  be  reserved  and  made  payable, 
"  during  the  continuance  of"  such  lease  or  leases,  to 
"  much  or  as  great  and  beneficial  yearly  and  other 
"  rent  and  rents,  and  other  services  proportionabij, 
"  as  now  is  and  are  therefore  paid  aud  yielded,  ot 
"  the  best  and  most  improved  yearly  rent  and  rents 
"  that  can  be  reasonably  had  or  obtained  for  the 
"  same,  without  taking  any  fine,  premium,  or  fore 
"  gift,  or  any  thing  in  the  nature  or  in*  lieu  thereof, 
"  to  be  incident  to  and  go  along  with  the  reversion 
"  and  remainder  of  the  same  premises  expectant  on 
"  the  determination  of  the  said  respective  leases;  and 
"  so  as  the  respective  lessees,  to  whom  such  lease  or 
"  leases  shall  be  made,  be  not,  by  any  express  claus 
"  to  be  contained  In  any  of  such  leases  respectivelj, 
"  freed  from  itiipeachment  of  waste  ;  and  so  as  the 
"  said  respective  lessee  and  lessees,  to  whom  any 
"  lease  or  leases  shall  be  made  respectively  as  afore- 
"  said,  doth  and  do  seal  and  deliver  a  counterpartor 
"  counterparts  of  such  lease  or  leases  respectivelj  j 
"  and  so  as  in  every  such  lease  for  any  tenn  of  ye«B 
"  absolute  respectively  there  be  contained  a  clause 
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f   ••  Louisa  Barbara  Mansel,  his  intended  wife,  for  1821. 

\  ••  their  respective   lives  as   aforesaid,   wherein   or  ^^^^^ 

*  •*  whereupon  any  mine  or  mines  now  is  or  are  open,  «'• 

*  *•  or  wherein  or  whereon  any  person  or  pei'sons  shall  und  otben. 
E  "be  willing  to  open  any  mine  or  mines,  sough  or 

fc  ••  soughs,  or  other  thing  or  things  whatsoever,  which 
»  **  maybe  requisite  and  necessary  for  the  digging 
i  ••  and  getting  of  lead  or  copper  ore,  or  any  metal  or 
^  •*  mineral  whatsoever,  unto  any  person  or  persons, 
i^^*  for  any  term  or  number  of  years  not  exceeding 
p  •*  thirty-one  years,  to  take  effect  in  possession  and 
a*  ••  not  in  reversion,  or  by  way  of  future  interest ;  and 
fc  ••  go  as  upon  every  such  lease  for  an  absolute  term, 
it-  ••  not  exceeding  thirty-one  years,  there  be  reserved 
^.*^  and  made  payable,  during  the  continuance  of  such 
1^**  lease  or  leases,  such  part  or  share  of  the  lead,  cop- 
"F^*  per  ore,  coal,  and  other  produce  to  be  gotten  from 
fc"**^  the  said  mines,  or  such  yearly  rent  or  income  in 
^"•^  respect  thereof,  as  can  reasonably  be  had  or  obtain- 
ir^  for  the  same,  without  taking  any  fine,  premium  or 
^**.  foregifl,  or  anything  in  the  nature  or  in  lieu  thereof, 
'^  **^  to  be  incident  to  and  go  along  with  the  reversion 
?••  and  remainder  of  the  same  premises  expectant,  on 
^^  the  determination  of  the  said  respective  leases ; 
^**  and  so  as  the  respective  lessees  to  whom  such  lease 

*  •*  or  leases  shall  be  made,  be  not,  by  any  express 
•*  clause  to  be  contained  in  any  of  such  leases  re- 
••  spectively,  freed  from  impeachment  of  waste,  other 
***  than  in  the  necessary  and  reasonable  winning  or 
**  working  thereof;  and  so  as  the  said  respective 
''lessee  and  lessees,  to  whom  any  lease  or  leases 
•'-  shall  be  made  respectively  as  aforesaid;  doth  and 
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"  do  seal  and  deliver  a  counterpart  or  couDterpuUi 
"  of  such  lease  or  leases  respectively  ;  and  so  a 
"  there  be  also  inserted  such  proper  and  usual  core- 
"  nants  for  the  effectually  winning  and  working  the 
"  said  mines  and  smelting  the  ore,  and  doing  ii 
"  other  proper  and  necessary  acts,  as  are  usuiljy 
"  inserted  in  leases  of  the  liko  nature." 

The  said  George  Vcnables  Vernon  after  ik 
siiid  mnrriage  became  seised  for  life  of  the  said  pre- 
mises, and  entitled  to  the  receipt  of  the  rents,  &c. 

Before  the  making  the  said  deed  of  settleiaeiB, 
and  until  the  surrender  hereafter  mentioned,  the 
said  premises  were  under  lease  for  a  tenn  of  van 
determinable  on  the  lives  of  three  persons,  who  did 
before  the  i  ith  day  of  July  mentioned  in  the  d^ 
claration. 

On  the  .5th  September  1803,  the  said  Georgf 
Venables  Vernon  being  seised  of  the  said  premiia 
as  aforesaid,  and  entitled  to  and  in  receipt  of  tlie 
rents,  &e.  by  an  indenture  of  lease  between  him 
(then  Lord  Vernon)  of  the  one  part,  and  Charlo 
Smith  (since  deceased),  and  the  said  Henry  Smiti 
of  the   other  part,    in    consideration    of  the  sur- 
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theiD,  should  so  long  live,  yielding  therefore  to  the  1821. 

«aid  Lord  Vernon,  &c.  the  yearly  rent  of  2  /.  at  ^^^^^^^ 
Michaelmas  and  Lady  Day,  and  one  couple  of  fat 
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capons  on  the  first  of  Januaiy  yearly,  during  the    uid  utber*. 
term,  or  1  ^.  6  d.y  in  lieu,  at  the  election  of  Lord 
Vernon,  &c«,  also  the  heriots  and  services  in  the 
said  indenture  specified. 

The  said  indenture  contains  a  covenant  by  the 
said  lessees  for  the  payment  of  a  proportion  of  the 
said  reserved  rent,  in  case  the  term  should  deter- 
mine between  any  of  the  days  of  payment  by  the 
death  of  the  persons  named  in  the  said  lease ;  also 
a  covenant  by  the  said  lessees  for  the  payment  of 
the  said  yearly  rent  of  2  /. ,  and  for  the  performance 
of  the  duties,  heriots,  suits,  services,  &c.  at  the 
^inies  and  in  the  manner  limited  and  appointed  in  the 
stHd  lease.     And  the  said  lease  contains  a  proviso 
^Ji  these  words  :  "  Provided  always,  that  if  it  shall 
happen  at  any  time  during  the  said  estate  hereby 
gi'anted,  that  the  said  yearly  rent  or  sum  of  2/. 
<ind  every  or  any  of  the  duties^  services^  reser- 
'vations  and  payments  hereby  reserved^  or  any 
part  thereof,  sliall  he  behind^  unpaid^  or  undone  J 
in.  part  or  in  ally  by  tlie  space  of  fifteen  days 
next  over  or  after  any  or  either  of  the  days  or 
tlimcs  whereat  or  whereupon  the  same  ought  to 
\ye  paid,  done,  or  performed  as  aforesaid,  and  no 
^t/ffficimt  distress  or  distresses  can  or  may  be  had 
**  and  taken  upon  the  said  premises^  whereby  the' 
^*  aame  and  all  arrearages  thereof,  if  any  be,  may 
**  he  fully  raised,  -  levied,  and  paid,  or  if  the  said 
**  Charles  Smith  and  Henry  Smith,  their  executors/ 
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iSai.      "  administrators  or  assigns,  or  undertenants,  waf 
^^^    '  "  of  them,  shall  suffer  and  leave  the  said  fHrania^ 
»■        **  or  any  part  thereof,  to  continue  in  decay  or  » 

and  others,   "repaired,  by  the  space  of  six  calendar  mralli 
*'  next  afler  such  view  had,  and  notice  given  or  U 
"  as  aforesaid,  or  shall  do  or  commit,    or  caoM  * 
*'  suffer  to  be  committed  or  done,  any  wilful  wi^ 
"  spoil,  or  destruction  in  or  upon  the  said  premise. 
"  or  any  part  thereof,  or  shall  at  any  time  duriaj  I 
"  the  said  term  grind  any  part  of   their  corn  ir 
"grain  at  any  other  mill  than  such  mill  so  to  It 
"  appointed  by  the  said  George  Loixl  Vernon,  kii 
"  heirs  or  assigns,  or  such  person  or  persons  to  wboi 
"  the  freehold  or  inheritance  of  the  premises  sla! 
"  as  aforesaid  belong  (the  same  being  in  repair  ud 
"  order  to  grind  such  com  and  grain,)  or  if  the  aid 
"  Charles  Smith  and  Henry  Smith,  their  execuim 
"  and  administrators,  or  any  or  either  of  them,  ilaS 
*'  at  any  time   during  the  estate    hereby  granttl 
"  g'^^j  grant,  bargain,  sell,  assign,  or  otherwise  ie- 
*'  part  with  this  present  demise  and  lease,  or  mil 
"  their  or  either  oi  their  estate  or  interest  herai, 
"  without  the  license  and  consent  of  the  said  George 
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n  their  parts  contained,  that  then  and  from 
lenceforth,  in  all  or  any  or  either  of  the  said 
^s,  it  shall  and  may  be  lawful  to  and  for  the  "%' 
lid  George  Lord  Vernon,  his  heirs  and  assigns,  ^^  '^Sm!, 
nd  the  person  and  persons  to  whom  the  freehold 
*r  inheritance  of  the  premises  shall  as  aforesaid 
•elpng,  into  and  upon  the  said  premises  hereby 
iemised,  and  into  every  part  and  parcel  thereof, 
wholly  to  re-enter,  and  the  same  to  have,  hold, 
etain,  possess,  and  enjoy,  as  in  his  and  their 
ormer  and  proper  estate,  against  the  said  Charles 
iniith  and  Henry  Smith,  their  executors,  admi- 
dstrators  or  assigns,  these  presents,  or  any  thiij^g 
erein  contained  to  the  contrary  thereof  in  s^nywise 
otwithstanding.'* 

The  said  lease  does  not  contain  any  other  than 
above-recited  power  of  re-entry  for  non-payment 
the  rent  reserved.  The  said  Charles  Smith  and 
^nry  Smith  executed  and  delivere4  a  counterpart 
the  said  lease. 

The  rents,  duties,  reservations  and  payments  re- 
ved  by  the  said  indenture,  and  secured  by  the 
^der,  covenants,  and  power  of  re-CQtry  therein 
drained,  at  the  time  of  making  the  said  indenture, 
re  ancient  and  accustomed,  and  then  were  as  great 
i  beneficial  as  any  which  at  the  time  of  making 
J  deed  of  2d  July  1 757,  or  at  imy  time  there- 
er,  previous  to  making  the  said  it^denture  of  5th 
ptember  1803,  were  or  had  been  reserv.^d,  in 
.pect  of  the  said  premises  demised  by  the  said 
lenture. 
The  premises  demised  by  the  said  indenture,  and 
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1821.       the  premises  mentioned  in  the  said  declaratioa,  m\ 
'       '       '  the  same. 

V.  The  usual  and  accustomed  form  of  leases  dag^ 

'tadMhers.  estate,  contained  in  the  said  settlement  of  2d Jti 
'757i  for  lives,  or  years  determinable  on  live,! 
well  prior  as  subsequent  to  that  settlement,  r^ 
with  a  conditional  proviso  of  re-entry,  similar  B 
that  in  the  said  indenture  of  5th  September  iSoj. 
All  the  rents,  duties  and  services  reserved  bjlk 
said  indenture,  which  accrued  in  the  lifednif 
Lord  Vemon,  have  been  discharged  and  perfond! 
and  the  said  Henry  Smith  has  been  ready  to  j«( 
and  perform  all  things  that  would  have  accrued* 
this  time,  supposing  the  said  indenture  to  hm 
tinued  in  force  and  undetermined. 

The  said  Charles  Smith  died  on  the  ist  Jinns) 
I  8 1 3  J  the  said  Henry  Smith  and  John  Smith  it 
still  living. 

The  said  Louisa  Barbara,  by  virtue  of  the 
powers  to  her  granted,  made  her  will,  dated  jl 
August  1783,  duly  attested,  signed  and  pubiisha 
and  thereby  devised  the  said  premises,  subjecttotl' 
estate  for  life  of  her  said  husband  therein,  »*, 
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nry  Villiers  was  seised  in  fee  of  the  said  re-       i8«. 
inder,  subject  to  the  said  life-estate  of  the  said  '       ' 

,   ^^  SMITH 

rd  Vernon.  ». 

By  indentures  of  lease  and  release,  the  former  ^and  otheftl^ 
Ting  date  the  4th  January  1S12,  and  the  latter 
6th  January  1812,  the  said  William  Augustus 
nry  Villiers,  being  so  seised  of  the  said  remainder 
aforesaid,  conveyed  the  same  to  Greorge  Earl  of 
sey,  Edward  Ellice,  and  Alexander  Murray,  who 
reupon  were  seised  of  the  said  last-mentioned 
lainders. 

!^ord  Vernon  afterwards,  and  before  the  1 1  th  of 
fj,  the  day  mentioned  in  the  declaration,  died, 
sreupon  the  said  George  Earl  of  Jersey,  Edward 
!oe,  and  Alexander  Murray,  were  seised  in  fee 
he  said  premises. 

[71ie  special  verdict  then  finds  the  leases  by  the 
L  George  Earl  of  Jersey,  Edward  Ellice,  and 
^xander  Murray,  the  lessors  of  the  plaintiff,  in 
^Mrt  of  the  several  demises  in  the  first  and  se- 
el counts  of  the  declaration  mentioned,  also  the 
ries  and  ousters  as  in  the  declaration  mentioued, 
concludes  in  the  usual  form,  referring  the  mat- 
►    to  the  court. 

this  special  verdict  was  argued  before  the  judges 
%e  Court  of  King's  Bench,  at  Serjeant's  Inn,  at 
sittings  holden  there  before  Michaelmas  Term 
i  6,  and  in  the  ensuing  term  the  Court  pronounced 
•Ir  judgment  for  the  defendant.* 
I^rom  this  judgment  the  plain ti£&  brought  their 
it  of  error  into  the  Exchequer  Chamber,  where 

*  5  Maule  and  Selwyn,  p.  467. 
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1641.      the  case  was  twice  argued,  and  four  of  the  Jo^^ 
'       '      ^  of  that  court  being  of  opinion  for  a  revennl,  aal  j 

^^l^  three  for  an  affirmance  of  the  judgment  of  the  Conrf 
*^i^d^^Sers^  of  icing's  Bench,  that  judgment  was  reversed  il^ 
cordingly*.  From  that  judgment  of  reversal  tie 
originri  defendant  brotight  a  writ  of  error  retonn 
able  in  parliament,  praying  that  the  judgment  of  r^ 
versal  might  be  reversed. 

For  the  plaintiff  in  error  : 

1  St.  The  intention  of  the  donor  of  a  power  is  to 
be  collected  from  the  whole  of  the  deed  whereby  tM 
power  is  created  ;  from  the  plan  and  design  of  it  tf 
well  as  the  words,  and  also  from  the  circumstanoei 
of  the  property  which  is  by  him  subjected  to  the 
*  operations  of  that  power ;  and  in  the  constnidsoD 
of  the  particular  instrument  executed  under  sad 
power,  the  law  will  expound  it  with  an  inclinadivn 
to  preserve  rather  than  to  destroy  the  instrumenty 
**  ut  res  magis  valeat  qtmm  pereat  j  '*  **  It  i 
the  office  of  a  judge  to  preserve,  not  to  destroy  an 
estate."  t 

2d.  The  only  objection  raised  to  the  lease  under 
which  the  plaintiff  in  error  holds  is,  that  the  proviso 
for  i-e-entry  therein  contained  is  not  such  as  is  re- 
quired by  the  leasing  power  under  which  it  was 
granted  by  Lord  Vernon,  as  not  being  absolute,  un- 
conditional, and  capable  of  being  enforced  instanUr 
upon  every  default  of  payment  of  rent,  on  the  very 
day  on  which  such  default  takes  place  ;  but  the  words 

*  1  Bing.  and  Brod.  p.  97  ;  3  Moore,  p.  339. 

t  See  Cot  her  y.  Merrick^  Hardr.  93,  per  Parker,  Baron. 
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f/the  power  do  not  require  a  proviso  for  re-^entry      iSai. 

b8abte,unconditional,andcapableofbeing.enforc^      ^^]^ 

MatenteTf  such  words  being  only  '^  so  as  therebe  con-        v. 
^  •     J  .  11  /•         ^     /•     ZAB1.JEB8EY 

tamed,  in  every  such  lease  a  power  of  re-entry  ior  andiotkeit. 

I  nonpayment  of  rent/  *  It  is  undoubtedly  a  condition 

recedent  to  the  due  execution  of  the  leasing  pow^, 

lat  there  should  be  reserved  in  all  leases  granted 

nder  such  power  ^*  a  power  of  re-entry  for  noor- 

\  payment  of  rent ; ''  but  in  what  terms  that  power 

£» re-entry  is  to  be  reserved  the  settlement  is  wholly 

ilent,  and  the  argument  for  the  Defendant  in  error 

i^  that  from  the  non-rexpression  of  any .  terms  in 

rluch  that  proviso  is  to  be  framed,  it  necessarily 

Mults  that  the  comprehensive  expression,  *^  a  power 

^of  re-entry"  (which. comprehends  and  includes 

ffery  proviso  of  re-entry  ad^ted  to  the  object  for 

diich  it  is  required,)  must  be  narrowed  to  one. par^ 

bnlar  proviso  for. re-entry,  absolute^  unconditional, 

nd  capable   of   being  .enforced/  instanter   upon 

very. .  default.      But  ^  the   expression    *'  a    power 

^  >  of  re-entry "  is  na  description  of  the  particuhr 

ioorm,  though  it  is  of  the  general  object  of  the 

ondition  to  be   introduced   into   the .  lease,   and 

he  language  of  the  lea^ng  power  is  fully  satisfied 

ly  ia   proviso  for  re-entry,  such    as   is   contained 

a  the  lease  now  sought  to  be  set  aside  by  Lord 

Tersey,  which,  though  not  an  absolute,  unconditional 

proviso,  and  capable  of  being  enforced  instanter  upon 

5very  default,  is  nevertheless  "  a  power  of  re-entry,". 

sufficient  for  the  ciyject  for  which  it  was  required,  such 

\s  was  in  use  upon  the  estate  to  which  the  leasing 

power  applies  at  the  time  when  it  was  created,  and^ 

suck  as  the  general  term  used  in  the  leasing  power, 
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iBai.  so  far  from  either  expressly  or  impliedly  disappitn- 
ing,  seems  advisedly  to  sanction,  especially  when  t 
V.  is  recollected  that  in  a  subsequent  part  of  the 
^md'o^cn  'casing  power,  as  applicable  to  the  rack-rent  esuta 
the  donor  of  the  power  omits  the  general  and  Isijb 
term,  "  a  power  of  re-entry  for  non-paymcDt  af 
"  rent,"  and  specifically  chalks  out  the  very  powa 
to  be  introduced  into  such  leases,  viz.  "  a  clauw  d 
"  re-entry,  in  case  the  rent  to  be  reserved  be  behiiiJ 
•*  or  unpaid  by  the  space  of  twenty-eight  days  *fer 
"  the  times  thereby  respectively  appointed  for  pit' 
"  ment  thereof."  Thus,  in  this  latter  case,  vha 
large  rents  were  to  be  secured,  defining  the  eiM 
of  indulgence  to  the  tenant,  and  furnishing  the  rer; 
clause  to  be  introduced,  as  contra-distinguished fran 
the  more  general  and  comprehensive  expressn 
previously  used,  viz,  "  a  power  of  re-entry  foraa- 
"  payment  of  rent."  Can  it  be  successfully  cfio- 
tended  that  this  expression  conveys  a  perfect  idei 
to  the  mind  of  the  nature  and  form  of  the  power  d 
re-entry  required?  It  points  out,  indeed,  distinctli 
the  wish  of  those  who  framed  the  settlement  tin 
there  should  be  some  power  of  re-entry  in  all  le»» 
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rally  attended  to  in  the  lea^  executed  under  such 
fer,  the  next  consideration  will  be,  whether  the 
rit  also  is  preserved;  or  whedier  thei^  be  any  "^™ 
Qg  in  the  plan  and  design  of  such  leasing  power, 
[  the  circumstances  of  the  property  to  be  leased^ 
ich,  by  disclosing  a  different  intention  in  the 
lor  of  the  power  from  that  which  occurs  on  the 
re  reading  of  the  words  themselves,  thereby  im- 
es  a  different  construction  upon  such  words.  The 
;es  under  the  power  are  of  three  sorts.  First, 
;es  for  lives,  or  determinable  on  lives,  which  are 
ewable  on  fines,  and  where  the  rents  res^redare 
ainal :  secondly,  leases  for  years,  where  a  rack* 
t  is  reserved  :  and  thirdly,  mining-leases,  in  which 
reservation  of  a  power  of  re-entry  is  required, 
e  lease  in  question  is  of  the  first  sort,  and  the 
viso  therefore  for  re-entry  rather  introduced  with 
lew  of  enforcing  regular  acknowledgment  of  the 
ancy,  than  of  securing  a  succession  of  large  pay- 
ats  at  stated  periods.  It  is  not  improbable,  there- 
^  with  such  an  object,  Uiat  some  discretion  should 
left  to  the  person  by  whom  the  power  was  to  be 
cuted  as  to  the  form  of  the  provisa  If  the  words 
;he  leasing  power  allow  such  discretion,  is  there 
reason  on  which  its  exclusion  can  be  founded  ? 
;he  security  of  the  nominal  rents  endangered  by 
Are  the  acknowledgments  of  a  subsisting  ten- 
y  less  likely  to  be  r^ular  in  a  case  where  the  pro- 
ty  of  the  tenant,  if  hazarded  by  irr^ularity^  is 
arded  to  so  great  an  extent  as  that  of  die  loss  of 
iluable  lease  for  lives  held  under  a  nominal  rent, 
n  where  it  consists  only  of  a  short  tenn  at  a  mk- 
t  ?  On  the  contrary,  considering  that  two  ofagects 

rOL.  III.  Y 
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i8ai.      must  have  beea  present  to  the  mind  of  the  friimer  4tl 
^       '  the  leasing  power :  first,  the  securing  the  rents   to 
t^.        those  who  w^re  to  benefit  by  them  ;  seooncU  the  Jfnh 
^i^J^n.  seryation  of  the  estate  in  good  condition  whien  tk 
lease  deteniained :  has  not  the  language: of  the  powv 
been  designedly  varied^  when  directing  ^  the  r^iierAi^ 
tion  pf  the  right  of  rie-entry  in  the  two  seta  of  leam? 
In  the  leases  for  liyesj  where  a  small  proportian.if 
the  amiual  value  is  to  be  paid  in  the  i  shape,  of  nnti    I 
and  where  a  distress  m^ht  be  resorted  to.  arithaBi 
ixyury  to.  the  estate,  a  mere  reservation  of  the  x^ 
of  re-entry  is  required,  ia  such  manner  and  formn 
should  be  fpund  discreet  and  beneficial,  and  adapiad 
\Q  (he  object  ia  view ;  but  in  the  rack-rent  lcuBi.t 
pri^i^e  wd:  well  defined  clause  of  reientry  is  poiatid 
out,  because  the  interest  of  both  tenant  £)r  lifeaul  * 
remainder *man  is  materially  consulted  in  the  rewr«i4 
power  of  re-^possessing  themselves  of  land  fbrwhick 
the  lessee  is  not  able  to  pay  the  rack-rent  withii 
twenty-eight  dayafrom  the  time  of  its  becomingiW 
axul  where  a  distress  taken  for  such  rent^  if  reioitiA 
to,  would  probably  not  secure  the  rent,  butxettiiiii^ 
ixgjire  the  cultivation  of  the  estate^  .  -   ' 

4th.  If  the  literal  hmguage  of  the  condition  benM 
violated,  and  .there  be  nothing  in  the  siMrit  of  tbi 
leasing  power  giving  a  meaning  beyond  the  worfl 
usedf  the  principle  which  has  hitherto  governed  itt 
cases  of  this  kind  must  govern  in  this  case,  which  ii» 
that  where  a  sp^ial  clause. of  re^enti^  is  prt8ci(0N4 
by  the  power,  that  clause  xmnnot  be  departed  fimm 
eyei\  iii  trivial  circumstances,  without  defeating -^ 
lea^.  made  under  the^xiwer ;  the  donor  of  the  pOTM 
being  id  this  respect  Ahe^  Iqjriglator^  and  having  t 
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^lit  to  impose  any  condition  fmcedeiit  he  pleases^       i8ai. 
mrided  it  be  not  inconsistent  with  iaw^  and  whicfa^ 


fhta  once  plainly  expressed  by  him,  ia  not  :8Ul9ecfc^  ^ 
o  aay  examination  of  its  reasonableness  or  unreason* 
bfeness.  Bnt  if  no  specid  danse  be  fnmished  by 
am,  but  merely  a  direction  giren  that  certain  leases 
Ul  contain  ^^  a  power  of  re-entry^'Vihenif  aclause 
melting  the  right  of  re*eiftry  be  inserted^  die  will 
ttd  direction  of  the  legislatoris  coinplied  with,  unlete 
he.  power  be  executed  ia.A  fraudulent  or  illuscniy 
iaiiner,  which  neither  law  nor  equity  would  hold 
d  be  any  compliance  at:  all.  Such  is  the  true  ror. 
i&  of  Co:pe  V.  Day*,  ei^lained  as  that  case  is  by 
ImI  subsequent  decision  in  this  cas^  tdien  in.tiie 
Saurt  of  King's  Bendi,  of  two  of  the  same  learned 
ii%e8  who  signed  the  certificate  in  Com  y«  Dojf ; 
B|r..in  that  case  the  power  having  prescribed  la 
ioticidar  clause,  that  is,  in  ^e  ereint  of  ihe  rent 
Iring  behind  a  specified  number  of  days,  those 
aatned  Judges  held  a  proviso  for  re-entr^,  which 
ided  terms  not  used  in  the  particular  clause  pte-^ 
nfibed  by  the  power  to  have  vitiated  the  lease.  But 
a  ^s  case  the  settlanent  only  requiring  /^  a  power 
^  of  re-entry  for  non-payment  of  rent/'  and  the 
Me  containing  the  clause  of  reentry  in  question, 
hey  considered  the  words  of  the  power  to  have  bem 
smplied  •  with,  such  comj^anee  being  not  only 
iteral,  but  not  impeachable  on  the  ground  of  any 
end  or  contrivance,  and,  on  die  contraiy,  fair  an4 
BiBonable. 

i^Sfch.  bi  considering  whether  the  lease  be  bad  on 
he  fround  of  any  excess  in  the  indulgence  given  to 

•  23  East,  118. 
T  2 
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i8si.      the  tenant,  where  the  power,  as  in  this  case,  pi 
scribes  no  precise  clause  of  re-entry,  it  is  most  nu 
V.        terial  to  ascertain  what  was  the  indulgence  grant^S^j 
and  othtn.^  ^  Icascs  of  this  estate  prior  and  subsequent  to  it^^ 
settlement  creating  this  power*     No  such  inqunry 
k  may  be  safely  conceded,  can  be  admitted  whexne 
the  precise  clause  is  prescribed  by  the  power ;  b'mjt 
where  the  power  is  silent  as  to  the  particular  natu:re 
of  the  condition,  if  it  follows  from  thence  that  some 
iliscretion  is  to  be  exercised  by  him  who  executes 
the  power  in  framing  the  condition,  the  discretion 
heretofore  sanctioned  by  the  donor  of  the  power,    i 
who  if  she  had  spoken,  must  have  been  obeyed    j 
is  fit  evidenoe  to  guide  the  judgment  where  she  htf    | 
been  silent.     It  seems  difficult  to  maintain  by  ar- 
gument, that  where,  by  the  terms  of  the.  condi*    | 
tion,  reference  is  made  to  prior  leases  impliedljry 
as  where  **  ancient''  or  *^  accustomed  rents,  or  rents 
'*  as  beneficial  as  the  ancient  rents,"  are  spoken  <A 
such  evidence  is .  not  admissible  to  ascertain  eitb^ 
the  propriety  of  the  new  rents  as  compared  with  tb^ 
old  rents  in  amount,  or  the  propriety  of  the  mode  i^ 
which  they  are  reserved  or  secured  as  compared  wit^ 
the  ancient  mode  of  reserving  or  securing  thei^' 
But  it  is  said,  there  is  no  implied  reference  in  tb^ 
very  words  directing  the  reservation  of  the  power  ot 
re-entry.     If  however  the  words  "  a  power  of  t0^ 
*'  entry  for  non-payment  of  rent"  embrace,  every 
power  of  re-entry,  properly  so  called,  then  acm^ 
assistance  is  necessary  to  ascertain  what  particular 
power  of  re-^entry  should  be  introduced,  and  noa^ 
better  can  be  had  than  that  which  the  leases  pn9^ 
and  subsequent  to  the  settlement  furnish,  as  directing 
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the  will  of  her  whose  will  alone  is  to  be  consulted  on       isai. 
the  occasion  :  and  though  it  is  dear  that  her  will  of        ""       ' 
to-day  cannot  be  contradicted  by  her  will  of  yester-         «. 
*  day  or  to-morrow,  yet  it  is  equally  clear  that  those  *^  '^^^ 
who  contend  that  such  will  must  be  the  sole  guide,, 
must  be  content  to  find  it  elsewhere  if  they  cannot 
^  find  it  in  the  power  itself.     For  however  general  the 
^  power  in  its  terms,  it  seems  not  more  repugnant  ta 
-leason  to  contend  that   the  execution  thereof  is 
%  thereby  left  absolutely  to  the  tenant  for  life,  since 
7  that  would  destroy  the  condition  altogether,  than  to 
r  contend  that  the  very  generality  of  the  words  eon- 
f  finies  its  execution  to  one,  and  one  only  form  of  pro- 
^  Tiso  for  re-entry,  and  that  of  the  narrowest  and  most 
"^  Umited  form.     But  upon  sound  reasoning  it  must 
^  be  conceded,  that  in  such  case  the  limit  to  the  ex- 
^  «rcise  of  discretion  by  the  tenant  for  life  must  be 
i^  jwnght  for,  either  in  the  arbitrary  rules  of  law,  or  in 
jj^  tech  facts  as  are  fit  to  regulate  the  decision  of  the 
J,  law  f  and  as  in  the  same  power,  for  a  different  ob- 
I  ject,  viz.  the  reservation  of  the  rent,  the  settler  has 
t  tiimself  impliedly  referred  to  former  leases,  why  may . 
lie  not  be  considered  also,  ia  tliis  particular,  as  refer- 
l  ring  to  former  leases,,  and  therefore  framing  the 
power  in  general  terms  ?    Either  that  must  be  the 
conclusion,  or  some  more  unsatisfactory  source  of 
evidence  must  be  introduced,  or  there  must  be  no 
limit  to  the  discretion  of  the  tenant  for  life,  or  the , 
power  must  be  narrowed  to  something  less  than  its 
terms  by  some  supposed  will  of  the  settler,  not  evi- 
denced either  by  his  words  or  his  acts.   The  evidencie 
tiierefore  admitted  at  the  trial  was  properly  admitted,. 

Y3 
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and  the  result  drawn  by  the  jury  a  matter  of  muA 
weight  in  the  consideration  of  this  caiei 
v"^         ^h.  If  the  terms  of  the  power  be  suck  aa  to  tent 

■ad  ociMn.   the  terms  of  the  proviso  unfettered  by  positive  Hat- 
tion,  ihtte  seems  little  reason  to  quarrel  with  tte 
extent  of  the  indulgence,  in  point  of  time^ '  g^taHA 
ta  the  lessee;  and  such  has  been  the  coheesBUi 
tliroughout  the  argument  of  this  case.     Mucfc  wM 
fault  has  been  found  with  the  latter  qualifieatiM  tf 
die  proviso,  by  Uiose  who  have  argued  fiMrthe  A^ 
iendant  in  error,  ^x.  with  that  part  which  itiltrM** 
the  right  oi  re-entry  to  the  case  wfaA«  no  suftoiatf 
distress  or  distresses  may  be  had  or  takm  upon  iSS^ 
premises.    The  reasonableness  of  this  qsaUfiiiatitfi^ 
as  allied  to  the  particular  rents  reserve  Id  thiii 
leases,  and  the  nature  of  the  property  leftaedi  h0 
been  already  piilHnted  out :  in  addition  however  k^ 
to  be  observed,  ihnt  the  statute  law  has  not  oqI? 
spoken  the  same  language,  but  it  may  be  doiatAPii 
whether  it  has  not  restricted  all  lessors  from  etei^ 
cising  any  right  of  re-entry  not  guarded  by  thd* 
reasonable  qualification.    The  4th  Gdo.  ».^.  28.  i^^ 
provides,  that  as  ofte»  as  it  shall  happen  **  thaft-oif^ 
half  year's  rent  shall  be  in  arrear,''  the  lem^ 
shatt  atnl  may^'  without  any  fomal  demand 
re-entry,  serve  a  declaration  in  ijeetment  fQ» 
recovery  of  the  preuHSes ;  aUd  incase  et  jaigOUBt^' 
against  the  casual  ejector,  if  it  shall  be  made  ii^Mff^ 
to  the  court  that  half  a  year's  r^nt  was  doe  befiwa^ 
the  declaration  was  served,  ^^  and  that  no  stifficiett^ 
**  distress  was  to  be  found  on  the  demised  pronMaea»^ 
and  that  the  lessor  had  power  to  re-enter,  then  be 
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shall  be  entitled  to  judgment  and  possession.  It 
^en  proceeds  to  bar  all  relief  against  such  judginentS9 
mcept  on  payment  of  such  rent  and  arrears,  toge- 
tiifer  with  full  costs,  within  six  months^  The  interests  '^d  oSS^ 
cX'lhe  lessor  and  the  lessee  ane  by  this  statute  equally 
fM^elvided  for :  the  former  is  relieved  from  the  for- 
jiialities  of  the  old  common-law  entry ;  the  latter  is 
ptbtected  against  the  forfeiture  of  his  interest,  in 
tine  there  be  sufficient  to  satisfy  the  rent  by  way  df 
Atress  upon  the  premises.  The  Legidature  has  thus 
tlliogaixed  the  reasonableness  of  at  provision  prevent* 
ing  forfeiture,  where  there  is  a  sufficient  distress,  and 
00  far  affi^rds  a  strong  ai*gument  in  favour  of  the 
clause  for  re-entry  contained  in  the  lease  now  under 
c^lhsideratioh.  But  has  it  not  gone  farther  ?  Do  not 
tiMf  words  speak  imperatively  that  no  re-entry  shalf 
llfr  enforced  where  thei^  is  such  sufficiency  of  dis- 
ffciM?  The  language  of  the  8th  and  gth  W.  III., 
Ii4i|ieeting  the  breaches  to  be  assigned  upon  bonds, 
is;i^ot  so  strong ;  for  there  the  Legislature  only  says 
<ie  plaintiff  ^  may  *'  assign  as  many  breaches  as  he 
rfhiffl  think  fit  npon  the  bond,  giving  the  defendant 
tK§Hbrpportunity  of  paymg  the  money  into  court  afier 
jpSflgfaient  and  befoiNs  execution.  But  the  courts  of 
lafw  have  construed  thib  statute  as  imperative  upon 
€He^  plaintiff  to  do  what  he  is  there  told  h^ 
•♦^^Mgr*"  do;  whereas  in  the  4  Oeo.  Ilj  the  jati- 
gaiif^  is  ^'  shall  and  may : "  and  as  in  both  statutes 
life  object  i*  the  sataie,  viz.  to  l^Keve  the  subject 
^m  the  niecessity  of  seel^ing  the  aid  of  a  court  of 
equity  agamst  the  technical  difficulties  of  the  qom- 
mori  law^  why  should  not  this  equitable  provision  in 

Y  4 
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iBai.       each  statute  be  construed  to  be  a  compulsory  prtra- 

'        '  sion,  and  especially  in  tlie  statute  of  Geo.  II.  where  it 

""^^       is  introduced  with  the  words  "  shall  and  may  V  Ifil 

**"d 'th"*"'^  be  a  compulsory  provision,  applicable   to  all  cases  of 

re-entry,  and  not  confined  to  cases  of  re-entry  imda 

that  statute,  then  the  clause  in    question  confonm 

itself  to  the  law,  and  no  more  :  if  it  be  applicable  ooli 

to  cases  under  the  statute,  then,  by  analogy  thereby 

this  leasing  power  is  reasonably  executed,  being  qlul^ 

fied  in  its  execution  by  what  the  law  of  the  land  ha 

deemed  reasonable,  and  being  froQi    the  terms  ii 

which  it  is  penned  open  to  such  qualiBcation. 

For  the  Defendants  in  Error: 

1st.  The  leasing  power  in  the  marriage  settlement 
of  17,57  (*  power  granted  by  a  person  having  the  ib- 
solute  dominion  of  the  fee  to  a  purchaser  of  a  life- 
estate),  expressly  requires  that  the  leases  shall  conuin 
"  a  power  of  re-entry  for  non-payment  of  the  rent 
"  thereby  to  be  reserved,"  which  makes  it  neceasarj, 
that  the  right  to  re-enter  should  attach  immedi- 
ately on  the  rent  being  unpaid ;  whereas  the  Icaa 
under  which  the  Defendant  in  the  ejectment 
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I  drawn  ?  If  it  be  allowable  to  deprive  the  reversioner       iBai. 
^  of  any  part  of  that  right  of  re-entry  which  the      ,mitk 
^jB^eat^or  of  the  leasing  power  says  he  shall  have,  of        ^* 
yffaat  part  may  he  be  deprived  ?    Only  two  lines   and  odim. 
Kftii  be  drawn,  either  the  tenant  for  life  is  obliged 
!|lp -reserve  the  whole  right  of  re-entry,  or  no  part  of 
i|^    And  as  the  latter  rule  cannot  be  supported,  it 
l^jj^ows,  that  the  right  of  re-entry  in  the  lease  should 
lliie  fully  commensurate  with  that  required  by  the 
lillMmg  power,  and  that  this  lease  is  void  as  an 
Ifizecution  of  that  power. 

iv«j  .2d.  The  lease  in  question  is  liable  to  the  further 
4rtgection,  that  the  leasing  power  requires  that  the 
l^ase  shall  contain  '^  a  power  of  re-entry  for  non^ 
\  f. J^l^iyywew/  of  the  rent  thereby  to  be  reserved^^' 
iifvhereas  the  lease  contains  no  such  power,  but  only 
:  jpves  the  lord  a  right  to  re-enter  for  the  absence 
,fii  distress  for  rent  unpaid.    The  meaning  of  the 
jifprds  of  the  leasing  power  is  perfectly  plain  and 
;  IWiequivocal ;  ''  a  power  of  re-entry,"  means  some- 
:  dung  enabling  a  man  to  re-enter,  and  ''a  power  of 
f^ re-entry  for  the  non-payment  of  the  rent*'  sig- 
nifies something  enabling  a  man  to  re-enter  on  the 
O^i^sion,  or  for  the  cause  of  non-payment  of  rent ; 
wm  the  lease  in  question  certainly  does  not  enable 
the  reversioner  to  re-enter  on  such  occasion,  or  for 
•mch  cause ;  inasmuch  as  the  whole  rent  for  any 
number  of  years  may  be  unpaid,  and  yet  he  may  not 
be  enabled  to  re-enter.  In  the  case  of  Coj^ev.  Day  *, 
^diis  point  was  expressly  decided. 
.  ^  3d.  It  is  said,  in  support  of  the  lease,  that  the 

*  13  East,  a  18. 
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1831.  creator  of  the  power  has  used  very  general  hn- 
'  "^  ^  guage,  that  a  power  is  required,  without  xjtBi^ 
V.  what  power ;  and  that  the  power  of  re-entry  hi  Hi 
"aDd  othenJ  ^^'^  ^^  sufficient,  bccausc  it  is  a  reasonable  powerj 
iEmd  was  usual  on  the  estate.  Tt  is  true,  the  languid 
of  the  leasing  power  is  general,  so  general,  flAi 
only  one  quality  is  specified,  which  the  power  if 
re-entry  is  required  to  have,  that  it  should  he  fir 
Hwn-paffment  qf  rent ;  but  the  creator  of  the  power 
having  exacted  this  one  condition  only,  is  c&HlMf 
no  reason  why  a  compliance  with  that  conffiBiH 
should  be  dispensed  with.  The  leasing  power  l^ 
quires  that  the  power  of  re-entry  should  be  fi^ 
fMt'payment  qf  rent,  and  it  does  not  require  lUt 
it  should  be  usual  or  reasonable ;  w^y  then  iriidtald 
th^  IcWnng  power  be  so  construed  as  to  flispW 
with  the  former  cdnditioti,  which  by  its  temtf  1^ 
a&faexed  to  its  execution,  and  to  exact  a  eompfitto^ 
with  the  latter  which  is  not  so  annexed.  BeSUi, 
it  is  not  fbtmd  that  this  coiiditional  clause  of  re-eflbf 
is  treasonable,  or  that  it  is  usual  generally ;  itls  drff 
fbund  to  be  usual  on  thef'festate,  which  is  not  iHSjl 
not  the  sitme  thing  as  usual  generiJIy  or  reasoniliK^ 
but  may  be  the  direiftt  cotatrary.  The  generalityof 
the  word  a,  (relied  on 'in  ^pport  of  the  lease)  iSM 
certainly  exclude  a  rkfUrmc^  to  any  partienfiir  eUi 
of  clauses  of  re-enti*v,  such  as  those  on  this  esiiiift^ 
in-  luH^hing  can  be  HM>r6  oppoisite  to  a  general  1^ 
tlhian  a  word  of  reference.  If  thii^  lAuing  f^ 
be  construed  to  require  the  power  of  re-entry  iisw 
in  cases  of  the  lands  comprehended  in  the  settle" 
ment,  although  in  this  particular  case  this  construc- 
tion will  operate  to  the  advantage  of  the  lessee,  yet 
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|ife  any  in  other  oases  be  productive  of  Ae  greatiMt      iSti. 
jlHieomemence  t6  him.    Suppose  a  lease  uiider  ft     ,^ 
fut,  in  the  t^rms  of  this  leasinit  power,  to  be  «^        *• 
ftee^itc^mformabletothe  pcmer,  yet  if  t&ift  andodHn. 
^rddioA  pravsil,  the  teveniimet  will  have  *  right 
itoid  tie  ledse,  if  he  dud  ffhow  that  the  claiiM^ 
^tltry  is  different  &aai  that  whidh  is  usual  m  tht 
comprehended  in  'the  leasing  power.    The 
ivenience  to  both  parties  will  he  extreoiey  if  It 
eannot  be  sure  that  he  has  a  vi^  tease,  by 
iparing  hisieUse  with  the  powtfr,  without  in^peet^ 
aU  the  leEises  fonnerty  granted  dP  Iftnds  withiA 
same  estate.    It  is  submitted,  that  what  the 
of  a  power  has  req«^d,  must  he  done  titt 
one  reason,  of  itself  auffioient,  that  it:  is  rH^ 
1»  and  Aiit  it  is  a  mudh  safer  rule  to  adhete  ta 
•ccmdition  which  is  expresriy  annexed  to  Ihtt 
sirticm  of  a  power  by  one  who  has  aH  the  cireum- 
»  of  the  property  belbre  hitti,  and  n^  has  the 
It  to  enlarge  or  narrow  the  po^ei:  to  ttaf  degree^ 
to  substitute  fd^  what  he  haltl^acted  sbnllstlS^ 
it  may  be  etfftjectured  he  eughi  to  b«*% 
IjbttthasneK  ; 
ifth.  The  ^wer  ctf  i«-evif ry  in  the  fease  id  no^ 
diftrent  ftotii  thdt  inquired  by  the  leasil^ 
rer,  but  muich  lesi»  beMflcial  to  the  reversvoneh 
^r  ai^  Absohite  power  of  re-entry,  the  reVeiiSofier 
be  entitled  fo  siiceeed  In  an  qeotment,  tfk 
ring  the  rent  in  arrear,  a  demand  toade,  and  the 
ition  of  the  counterpart  of  the  lease  by  the 
tdant.    IMder  a  power  to  re-enter  on  f«Qttre 
fl^distress,  it  would  be  necessary  for  him  to  prove  that 
ke  had  searched  every  part  of  the  premises  demised. 


'      V 
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i8ai.  and  that  no  distress  was  to  be  found  *,  a  matter 
of  extreme  difficulty  where  the  rent  is  small  and  thi 
V.  premises  extensive.  A  conditional  clause  of  reentry, 
^^^  which  may  be  an  adequate  remedy  in  the  ca«  of 
high  rents  and  lands  of  small  extent,  becomes  quite 
insufficient  when  the  rent  is  small,  as  is  usually  the 
case  with  ancient  rents,  and  the  lands  demised  of 
considerable  extent.  And  as  the  absolute  power 
of  re-entry  becomes  the  more  necessary  for  the  lord, 
in  case  of  small  rents  for  large  property^  so  it  be- 
comes the  less  inconvenient  for  the  tenant,  who 
might  have  some  difficulty,  and  expect  some  indul- 
gence to  raise  a  large  sum,  but  can  have  none  in 
being  ready  with  a  small  one.  It  is  indeed  uoi* 
versally  true,  that  in  order  to  secure  a  small  demand, 
the  remedy  should  be  more  summary  and  less  ex** 
pensive  than  is  requisite  to  enforce  a  lai^ge  one. 

5th.  The  finding  of  the  Jury,  that  the  usual  and 
accustomed  form  of  leases  of  the  estate  contained 
in  the  marriage  settlement  was  with  a  conditional 
proviso  of  re-entry,   ought  not  to  be  taken  kito 
consideration  in  deciding  this  case.    The  words  o> 
the  leasing  power  are   *'  a  power  of  re-entry  fot 
^*  non-payment  of  the  rent  thereby  to  be  reserved;' 
they  contain  no  reference  to  the  former  practice  of 
leasing  the  estate,  nor  is  there  any  fact  stated  (^ 
the  special  verdict  which  raises  any  ambiguity  i^ 
them ;  and  a  provision  contained  in  a  written  iO' 
strument  may  not  be  explained  or  construed  by  any 
Q]^trinsic  matter,  except  in  two  cases;  first,  whei^ 
the  provision  refers  to  extrinsic  matter;  seccmdl^i^ 
when  its  terms  contain  a  latent  ambiguity,  that  i^ 

*  Jlets  V.  Kittg^  Forrest.  Exch.  19* 
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rhen,  in  consequence  of  some  matter  of  fact  shown       iBai. 
ly  evidence,  it  appears  that  the  language  of  the  in- 
i6rument  has  more  meanings  than  one,  neither  qjT        v. 
vliSch  is  the  case  with  the  clause  in  question.  and  othm. 

6th.  Even  supposing  the  former  practice  on  the 
Mate  might  legally  be  taken  into  consideration,  it 
9  far  from  affording  any  inference  favourable  to  the 
lease  in  question.  It  is  not  found  that  the  former 
inses  were  granted  under  similar  powers.  There 
'$  nothing  to  show  that  the  creator  of  the  power 
PVas  not  dissatisfied  with  the  former  clauses  of  re« 
ntry,  and  did  not  insert  the  provision  in  question 
hr  the  very  purpose  of  introducing  a  new  one, 
ittiich  might  well  be,  for  the  reasons  stated  above. 
S|nd  this  is  the  more  probable,  because  the  leasing 
power,  in  several  instances,  expressly  refers  to  the 
fenner  jH'actice  on  the  estate,  where  it  was  intended 
0Mt  the  tenant  for  life  should  be  guided  by  it ; 
dbere  is  no  such  reference  in  the  clause  relating  to 
Bowers  of  re-entry ;  the.  inference  is,  that  the  prac- 
Dce  was  not  intended  to  prevail  with  respect  to 
powers  of  re-entry. 

'    For  the  Plainti£&  in  Error,  the  Attorney  General 
rad  Mr.  Puller. 

For  the  Defendants  in  Error,  Mr.  Jervfs  and 
Mr.  Maule*. 

In  the  course  of  the  argument  the  Lord  Chan-- 
ceUor  observed,  that  if  the  settlement  had  said  there 
should  be  '^  a  reasonable  power  of  re-entry,"  some- 

*  The  arguments  and  atithorities  cited  are  all  notieed  in  the 
opinions  delivered  by  the  Judges  and  the  Lords  in  moying 
judgment.    The  argument  in  detail  is  therefore  omitted. 
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tSai.  body  must  have  judged,  in  the  first  instance,  what 
SMITH  ^^  reasonable  in  that  respect ;  and  he  added,  that 
«•  in  his  experience  he  had  never  seen  a  setdemoit 
and  othen.  which  directed  any  thing  as  to  the  number  of  dsjfi 
allowed  for  rent  to  be  left  in  arrear ;  and  that  aa  to 
leases  granted  under  powers  in  such  setttementr  he 
had  never  seen  any  which  did  not  coiitnin  §mt 
allowance  of  days. 

After  the  argument,  the  Lord  Chancellor  pro- 
posed the  following  question  for  the  opinioii  of  tht 
Judges: 

Whether,  having  due  regard  to  the  true  int^t 
and  meaning  of  the  indenture  of  the  2d  July  I757f 
according  to  the  l«g^  construction  of  the  sevfytl 
parts  of  that  indenture  as  stated  in  die;  speetf 
verdict,  and  having  also  due  r^ard  to  the  1^ 
effect  of  all  the  facts  and  circumstances,  found  hf 
the  special  verdict,  the  demise  of  the  5th  iSepteiolMr 
i8q3,  as  the  same  is  stated,  in  the  special  verdiet^ii 
for  any  and  what  reasons  invalid?  ,  ^' 

There  being  a  difference  of  opinion^  the  Jtwebf 
Judges,  in  answering  this  question,  delivered  th^ 
opinions  seriatim. 

16th  &  18th      Richardson,  J. — After  having  shortly  stated  tb^ 
^^'  case,  the  proceedings,  and  the  question  put  to  tb^ 

Judges,  proceeded  thus : 

I  lun  of  opinion  that  the  lease  of  1803  is  invdidi^ 
because  I  think  it  is  not  made  in  conformity  with  th^ 
leasing  power  contained  in  the  indenture  (^  1757* 

The  leasing  power  for  that  class  of  leases,  0^ 
which  the  lesse  iti  question  i^  one,  requires  that^ 
^  there:  ^9  coftt8ine4  M  ^y?ry  such  lease  j»  power  oiT 
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5-entry  for  non-paymeht  of  the  rent  thereby  to      iftii 

eserved  :'^  and  the  question  resoWes  itself  into      ^^^^ 

—what  is  the  true  construction  of  these  words?  ^  ^^^_, 

a  order  to  decide  this,  I  must  first  connder^   widotiiAfi. 

ther  the  words  themselves  import  -and  tenvey 

distinct  meaning :  and  I  think  they  do ;  I  think 

r  mean,  that  the  lessor  should  hate  power  to 

nter  if  the  rent  reserved  should  not  be  paid 

irding  to  the  reservation. 

)ne  test,  and,  I  think,  a  fair  one,  whether  such 

ning  is  conveyed  by  the  words  of  this  power  1 

id  be  to  insert  in  a  lease  a  proviso  for  re-entry, 

ressed  as  nearly  as  possible  in  the  very  words  of 

power  itself,  and  then  to  consider  what  construe** 

I  a  proviso  so  expressed  would  require^   and 

;dier  the  meaning  would  be  sufficiently  distinct 

le  capable  of  being  enforced  by  a  court  of  justice. 

luppose,  then,  in  the  lease  of  1803^  it  h^d  beeil 

vided,  that  it  should  be  lawful  for  the  lessor  or 

son  entitled  to  the  rent,  *^  to  re-enter  for  non- 

ment  of  the  rent  hereby  reserved."    In  that 

^  would  the  person  entitled  to  the  rent  have  been 

powered  to  re-ente*  if  the  rent  had  not  been 

1  on  the  days  of  reservation  ?    It  se^ms  to  me, 

t  he  would  have  been  so  empowered ;  and  that 

bout  any  delay  or  Condition  othfer  dian  the  pre- 

ns  demand  required  by  the  common  law :  for  aU 

t  he  would  be  hdund  to  prove,  in  order  to  justify 

I  enforce  his  re-eniry,  would  be,  that  tliere  was 

wt^yment  on  denltod  of  the  rent  reserved  by 

^  lease. 

Ef  tbift  be  so,  It  seems  to  tte  to  pro^  that  tih^ 

Mdtf  of  waiting  fifleeti  days,  and  the  neeesdty 
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of  proving  a  deficiency  of  distress  on  the  ptemtsev 
SMITH      imposed  by  the  proviso  actually  contuned  in  tb< 
^*        lease  of  1 803,  are  conditions  not  warranted  bj  tb0 
and  others,   leasing  power. 

It  has  been  said,  that  the  leasing  power  requires 
only  ^'  a  power  of  re-entry,"  much  stress^  having 
been  laid  on  the  indefinite  effect  of  the  artide  ^^a\^ 
and  it  has  been  further  said,  that,  though  sucli. 
power  of  re-entry  is  to  be  **  for  non-payment  of  the 
•*  rent,'*  yet,  that  the  words  **^/&r  non-payment ''are 
not  equivalent  to  ^*  on  non-payment,''  but  00I7 
point  at  the  purpose  or  object  of  the  power  of 
re-entry,  namely,  that  of  securing  the  payment  of 
the  rent. 

It  appears  to  my  mind,  however,  that,  althoifh 
the  article  '*  a  "  be  indefinite,  yet  it  cannot,  in  jus^ 
construction,  extend  an  indefinite  meaning  to  th^ 
subsequent  words,   if  they  sufficiently  import  (ft^ 
I  think  I  have  shown  they  do)  a  distmct  and  definite 
meaning.     In  this  sentence,  the  word  ^^ii^'seeitfi 
to  me  neither  to  add  to  nor  to  qualify  the  meanizf^ 
but,  that  the  meaning  would  have  been  the  sam^ 
if  that  word  had  been  wholly  omitted,  and  tfa^ 
sentence  had  stood  thus,  ''  so  as  there  be  contai&fed 
'*  in  every  such  lease  power  of  re-entry  for  non- 
payment of  the  rent  thereby  to  be  reserved/'  Aad, 
as  to  the  observations  made  on  the  meaning  of  ^ 
,     words  '*  for  non-payment  of  the  rent ;''  altiiough  it 
is  true,  that  the  word  ^^for  "  does  often  import  the 
purpose  or  object,  (and  so  it  might  here,  if  the  woids 
had  been  **  a  power  of  re-entrj  for  payment  itf  tte 
rent :")  yet  the  same  word  *^  for,''  as  often  iqqivts 
the  cause  or  occasion  of  that  which  is  predicated ; 
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\   and  such  I  think  is  its  import  here,  where  the  words  ,    iftai. 
9re  '<  a  power  of  re-entry  for  nonpayment  of  the     gj„TB 
"  •*  rent/'  meaning  on  occasion  of  the  non-payment.  ^• 

T/.       1  1  /.      ^  .       1         •  .  EARL  JEBS«Y. 

Ji  the  words  of  this  leasmg  power  unport,  as  and  others. 
F  I  conceive  they  do,  by  themselves,  a  distinct  and 

*  definite  meaning,  I  think  it  follows,  that  the  fact 
^  stated  in  the  special  verdict  respecting  the  usual  and 

*  accustomed  form  of  leases  of  the  estate  mentioned 
?,  m  the  marriage  settlement  can  have  no  legal  effect 
if  mi  the  construction  to  be  put  on  these  words.  Such 
4- evidence,  I  conceive,  is  never  admissible  in  the  con- 
^j.abruction  of  a  written  instrument,  unless  the  words 
*R  bf  the*  instrument  itself  import  a  reference  to  some- 
thing extrinsic,  or  unless  the  words  involve  some 

k  liftent  ambiguity,  that  is,  an  ambiguity  not  appearing 
rt^4Mt  perusal  of  the  instrument  itself,  but  which  be- 
■f ^^^ocmies  apparent  on  applying  its  provisions  to  the 
'  f  Jmbgect :  matter.  The  words  of  this  leasing  power,  in 
^:lHiat  part  which  respects  the  clause  of  re-entry,  seem 
'f^;  l9:me  to  involve  no  latent  amb^ity,  nor  to  import 
Kf^lBiy  reference  to  any  thing  extrinsic ;  although  some 
■i.lbltmer  parts  of  the  same  leasing  power  do  import 
4^;i|iiich  reference,  namely  when  it  is  required,  that  the 
e/jhnds  to  be  leased  for  lives  should  be  such  lands 
ni^,  were  in  lease  for  lives  at  the  time  of  making 
dfiillie  settlement,  and  that  the  rents  to  be  reserved 
i^idiould  be  the  ancient  rents,  or  rents  as  great  and 

^  :  il  admit  that  a  court  is  bound  to  look  at  every 

^  part  of  a  written  instrument,  in  order  to  ascertain 

L:  ihe  meaning  of  the  parties  in  a  particular  part.  '  But 

I  think  it  by  no  means  follows,  because  this  settle- 

VOL.    III.  z 
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i8ai.      ment,  in  respect  of  the  rack-rent  leases,  expreawy 
SMITH      *t*'  '^®  tenant  is  to  be  allowed  twenty-eight  daji 
^-         for  payment,   that   therefore  it  was  intended,  in 

Md  othen.  respefct  of  the  leases  for  lives,  to  give  a  sunilar  or 
any  allowance  of  time,  which  is  not  only  not  ex- 
pressed, but  which  appears  to  me  to  be  at  ^lyriince 
with  what  is  expressed. 

Supposing,  however,  it  were  possible  on  diis 
ground  to  get  rid  of  the  objection  made  against  Ae 
lease  of  1 803,  in  respect  of  the  allowance  of  fifteen 
days;  another  and  still  more  decisive  objectien 
femains,  namely,  that  this  lease  fetters  and  confines 
the  power  of  re-entry  to  such  cases  only  where 
there  is  a  want  of  sufficient  distress ;  a  condhaoa 
which  appears  to  me,  to  be  equally  inccmsirteirt  widi 
thd  power  applicable  to  leases  for  nick-reiit,  and  to 
that  which  is  applicable  to  leases  for  lives. 

The  case  of  Coa^  v.  Dcn^  *,  which  I  think  wb0 
rightly  decided,  appears  to  me  to  be  in  point,  asd^ 
I  cannot  draw  any  distinction  which  is  satisfactoi^ 
to  my  own  mind  from  the  circumstance  that  di^ 
leasing  power  there  allowed  a  period  of  tweuty<4fi^ 
days  for  payment ;  whereas  the  leasing  power  MSt 
under  consideration  as  to  the  leases  for  lives^  es* 
presses  no  such  allowance.  It  is  true,  that  in  Ooc 
v.  Dmfy  the  cade  ofHotley  v.  Scotff  d<>e8not  Uffeit 
to  halve  been  dted  ;  and  it  seems  that  in  tlie  Ifli^ 
*  mentioned  case  a  similar  objection  taken  to  a  leaiB 
granted  under  a  power  was  over-ruled  by  the  Coirt 

*  13  Easti  lid. 

t  mr^9  3»6.  S.  C.  Mr.  Butier*n  MS.,  see  note  (a)y  p.  331. 
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of  King's  Bench :  on  v^hat  ground*  the  Court  wo*      1821. 
oeeded  we  are  not  apprized,  and  being  obliged  now  to      ,,„xa 
'  make  an  election  between  the  two  authorities  I  must        ** 

EARL  JERftCY 

express  my  concuirence  with  tliat  of  Coa:e  v.  Dcy.      and  othen. 
It  has  been  suggested,  that  the  statute  of  4  G.  2. 
'^  a  28,  though  professedly  made  for  the  benefit  kA 

Isndlords,  do^  in  effect  take  away  their  right  of 
^  renentryat  common  law,  and  confine  them  in  all 
^9  csMes  to  the  statutable  remedy  thereby  given,  which 
M  remedy  can  never  be  exercised  without  proof  that 
>*  QD  sufficient  distress  was  to  be  found  on  the  demised 
^  premises  countervailing  the  arrears  then  due.  And 
f;I  think  it  must  be  admitted,  that  such  a  ccmstruction 
i(||f  the  statute,  if  it  be  the  true  construction^  furnishes 
it  Ji  iufficient  answer  to  the  seccmd  objection  made  to 
ii|ittie  lease  of  1 803  ;  for  in  that  case  the  lease  has 
ft  ^^Mly  expressed  that  which,  whether  expressed  in  the 
iCkiBe  or  not,  the  statute  law  has  provided. 
1^  But  I  cannot  think  that  this  is  the  true  construc- 
iSSHia  of  the  statute.  The  object  of  the  statute,  as 
«Ui|pears  to  me,  both  from  the  recital  and  the  enact- 
j^nents,  was  to  relieve  landlords  from  certain  incon- 
^miences  to  which  they  Were  subject  by  die  law  as 
ifit  tl»n  stood,  and  to  give  them  certain  remedies  to 
y^riuch  they  were  not  before  entitled ;  but  not  to 
i^gifsprive  them  of  any  remedies  or  rights  to  which 
^Ibfy  were  already  entitled  by  law.  It  ccmtains  no 
r  negative  or  prohibitory  words,  which  I  thiidc  wodd 
^dbvioubly  have  been  inserted  if  the  intention  had 

|]«esi  to  deny  to  the  landlord  Uie  future  exeraise  of  > 

any  ancient  right ;  and  it  would,  as  it  strikes  me,  lie; 

b'        *  See  the  argiimeDta  aod  judgment,  foit.  p.  339,  ^t  seq. 
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iBai^       a  Strange  construction   to  hold,   that  the  yfovdS' 

SMITH      apparently  intended  for  the  laadlord's  benefit  dOf 

^-         from  their  g^enerality,  operate  to  extinguish  any  of  hitf 

i-ARL  JERSEY  .  .    °  J^       U  O  if         ^ 

and  others,   ancicnt  Fights ;  when  if  such  had  been  the  intention' 
it  would  have  been  so  easy  and  so  obvious  to  express 
it.     That  such  however  was  not.  the    intentioH; 
I  think  manifestly  appears  from  this,  that  whenerer- 
the  new  mode  of  proceeding  in  ejectment  given  by- 
the   statute  is  pursued,  the  statute  declares- that 
*^  then  and  in  every  such  case  the  lessor  in  eject- 
ment shall  recover  judgment  and  execution  in  the  • 
same  manner  as  if  the  rent  in  arrear  had  been, 
legdly  demanded  and  a  re-entry  made/'     It  refers 
to  the  legal  demand  and  re-entry  as  a  still  subsisting 
mode  of  proceeding,  not  repealed  or  affected  by  the 
statute ;  and  thereby  shows  that  the  old  mode  of 
proceeding  was  intended  to  be  left  as  it  was,  althoi^h 
the  new  one,  if  adopted,  is  declared  to  be  equivalent 
for  the  purpose  of  obtaining  a  valid  judgment  and 
execution.     This,  I  believe,  has  always  been  cond' 
dered  as  the  intent  and  effect  of  the  statute ;  fSsA 
although  I  am  not  able  to  point  out  any  case  where' 
it  has  been  expressly  decided  that  the  statute  does 
not  take  away  the  landlord's  remedy  at  common 
law,  several  cases   have  occurred  where .  landlords 
have  so  proceeded  without  objection  on  that  grounds  > 
and  it  has  been  taken  for  granted  that  they  were 
well  entitled    to  do   so.      Doe  dem.  Forster  t. 
WandUiss^  and  Roe  dem.  JVest  v.  Dcnnsi^  are 
cases  to  this  effect,  and  so  is  i  Wm.  Sound.  28fi« 
No.  16.  V     .  - 

•  7T.R.  117.  t  7^*^363. 
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ti  -  It  has  been  said,  that  if  the  lease  of  1803  be  in-  1821. 
'n  Talidated  the  decision  will  shake  many  titles.  Thave  smixh 
•   no  means  of  knowing  whether  this  observation  is         ^--     - 

KARL  JERSST 

k  well  founded,  or  to  what  extent.     If  such  should  be   and  othm. 

IB  the  consequence  I  shdl   regret  it ;  but  I  cannot 

ki  .feel  that  such  an  apprehension  can  afford  a  legitimate 

Ir  ground  for  deciding  the  present  case,  otherwise 

k;  than  as  the  words  and  legal  effect  of  the  instru* 

U  Bients  now  under  consideration  seem  to  me  to  re- 

r.  4aire.   Upon  the  whole,  therefore,  I  am  bound,  for 

0  the  reasons  before  given,  to  answer  the  question  in 
fi  the  affirmative. 

•    Best^  J. — The  words  of  the  power  are,  '*  and  so 
\i  as  there  be  contained  in  every  such  lease  a  power  of 

1  re-entry  for  non-payment  of  the  rent  thereby  to  be 
r  **  reserved.*'  The  terms  in  which  it  is  expressed 
,  *are  general  and  indefinite.     Instruments  in  such 

^    terms  are  not  to  be  abstractedly  and  absolutely  con-  ' 
ddered,    but  with  reference  to  the  nature  of  th^ 

V  solgect  to  which  they  relate.  They  are  in  law  tak^ 
to  contain  such  qualifications  as^  are  manifestly  just 
and*  reasonable,  and  such  as  according  to  practice, 
have  before  been  introduced  in  similar  Cases,  and 
'  which,  not  being  expressly  excluded,  must  be  un- 
flerstood  to  be  within  the  intent  of  the  parties. 
This  rule  of  construction  is  universal ;  it  cannot  be 
departed  from  without  destroying  the  excellence  of 
the  law,  which  consists  in  its  bearing  a  just  relation 
to  the  state  of  things  on  which  it  is  to  operate. 
Thus,  under  contracts  to  sell  goods,  in  which  no- 
thing is  said  as  to  the  time  of  delivery,  the  vendor 
is  not  bound  to  deliver  them  the  instant  that  the 
i:ontract  is   made.     Under  a  contract  to  perform 
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1821.      ft  particular  service  the  contractor  is  not  bcund  to 
^'j^      begin  his  wcwrk  immediately.     In  both  these  cases 
V-         the  law  allows  a  reasonable  time  for  the  perfbrmanoe 
and  others,   of  the  contract.    Under  a  contract  for  service  ttff 
a  year  the  law  will  not  compel  the  servant  to  serve 
every  hour  of  the  year ;  but  excepts  such  a  portum 
of  time  as  is  necessary  for  refreshment  and  relim- 
tion.     So,  if  there  be  an  established  usage,  rega«- 
lating  the  manner  in  which  a  thing  contracted  to  be 
done,  is  to  be  done,  as  the  time  and  drcumstaiMes 
of  delivering  articles  sold»  or  the  payment  of  the 
price,  or  the  time  for  paying  a  bill  of  exchsDgo» 
Such  usage  is  by  law  incorporated  into  the  contract 
without  any  words  of  reference  to  it. 

Our  books  do  not  furnish  many  cases  on  thisas^ 
Ject.    There  are  enough,  however,  to  satisfy  us  A^^ 
according  to  the  practice  that  has  long  prevailed 
among  cotiveyancers,  the  proviso  for  re-entry  in  tlii^ 
lease  is  a  sufficient  execution  of  the  power.    Th^ 
existence  of  this  practice,  and  its  being  coimiiao^ 
reasonable,  account  for  there  being  no  more  deci^ 
sions  of  courts  on  the  subject.    From  the  few  caas^ 
that  are  to  be  found,  the  balance  of  authority  seai*^ 
to  me  to  incline  much  in  favour  of  the  validity  ^'' 
this  lease.     But  the  authority  of  the  cases  in  fiivo*^ 
of  the  lease  is  much  strengthened  by  the  practice  o^ 
that  branch  of  the  Profession  of  the  law  who  hsf^^ 
been  accustomed  to  prepare  powers,  and  leasees  und^ 
powers. 

The  first  case  is  that  of  Jones  dem.  Bromefield  ^' 
Vemey  (a).     Sir  JpAn  Coivper  had  been  enahl^ 

{a)  JVillcs,  169. 
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^  Hf  wet  of  parliament  to  gnnt  building  leases  for  any 
■I  term  not  exceeding  8ixty-<me  years,  ^^  so  as  in  every 

_       _  SMITH 

^f  **  such  lease  there  be  contained  a  condition  of  re-         v. 

ill  •*  entry  for  non-payment  of  rent."     The  clauses  of  ^^d  o4«? 

n  re-entry  in  the  leases  granted  by  Sir  John  were  for 

i  non-payment  of  the  rent  injbrty-two  days  after  the 

II  diofs  qf  payment  An  ejectment  was  brougjvt  in 
\M  tiie  Common  Pleas  to  turn  a  tenant  out  of  posses- 
II  flion  who  held  under  one  of  these  leases ;  but  no  ob- 
m  jection  was  made  (although  it  was  stated  in  the 
■I  judgment  that  the  ease  was  fully  argued)  on  the 
A  ground  of  the  qualificaticm  mtrodiK^  into  the  lease, 
I  \fj  the  words  "  forty-two  days  after  the  day  of  pay- 

^*  ment/'  This  is  but  native  authority ;  but  consi- 
n  dering  the  great  learning  and  industry  Employed  in 
I  the  discussion  of  this  case,  an  objection  must  have 
^{  been  raised  if  the  law  had  not  been  considered  to  be 
I  settled ;  and  if  it  had  not  been  thought  that  the 
I    lease  was  sanctioned  by  a  practice  which  no  aigu- 

ment  could  overturn. 

•    The  next  case  is  HoUey  v.  Scat  ♦.     The  words 


MicHASLMAs  Tbem,  14th  Geoagb  IIL  9.  R. 

*  This  case  is  reported  io  Ijofft  316,  Juader  the  name  of  Hottey 

V.  Scott.l 

'    (n  a  manuscript  note  taken  by  Mr.  Butler  (of  which  a  copy  is 
subjoined)  it  is  given  under  the  name  of 

Lord  Tankervjllb  v.  WiNorxiLD  and  PbitchahPi 

Upon  ejectment ;  the  case  was  as  follows.  Upon  the  marriage 
of  Sir  John  AsUey,  his  lad/s  estate  was  settled  upon  Sir  John 
for  life,  with  several  remainders  over,  which  never  took  effect ; 
remainder  to  the  lady's  right  heirs.  A  power  of  leasing  was 
|giy«n  to  Sir  John,  such  Isases  to  be  made  for  |uiy  numbq*  of 
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iSaj- ^  of  the  power  were,  that  if  the  rent  should  be  beluDd 

*iiiTa       or  unpaid  for  twenty-one  days  the  lessor  should  ban 

Mid  othen.  y^™>  *'  ""^  Brcustonicd  rent,  tii  take  eflect  immediately  io  f<* 
seasion,  and  Dot  by  way  of  future  or  reversionary  intereU;  id 
on  evury  aucb  lease  there  w:is  to  be  inserted  a  clause  of  re-mCn 
'  if  the  rent  should  be  behind  for  twenty-one  days  ;  the  renttok 

made  payable,  and  the  re-entry  to  be  incident  to  and  go  ilvf 
with  the  reversion  or  remainder.  In  the  same  settlemeot  tlm 
was  also  a  power  of  revoking  all  the  uses  thereby  declared,  ai 
appoiDling  new. 

Some  time  after  thd  marriage.  Sir  John  Af^tley  and  hia  bii 
revoked  all  the  uses  of  the  settlement  that  were  subsequent  it 
Sir  John's  life-estate,  and  the  powers  incident  thereto,  aoiJ  de- 
clared new  uses.  There  was  also  &  fine  levied  to  the  same  efot 

September  3i,  1766,  Sir  John  made  two  several  leaAesofthi 
date  to  the  two  defendants,  Wingfield  and  Pritcbard,  for  tweng- 
one  years,  conforniable  to  the  power  he  bad  by  the  said  seOb- 
ment,  and  the  other  deeds  and  the  £ne,  except  tbat  previootiv 
the  entry  distrsss  was  to  be  made,  and  it  was  nearly  in  the  fat- 
lowing  words :  "  That  if  the  rent  should  be  behind  or  unpaid  bf 
the  space  uf  twenty-one  days,  and  no  sufficient  distress  or  dis- 
tresses could  be  had,  or  if  the  lessee  should  assign  over  theleMJ 
premises,  (except  as  therein  b  excepted)  then  it  should  be  Uviil 
to  Sir  John  Astley,  bis  heirs  and  assigus,  to  enter." 

Sir  John  Astiey  and  his  lady  being  both  deceased,  the  esaia 
are  descended  upon  Lord  TanLersilk,  the  Plaintiff,  &c. 

Dunning,  for  the  Plaiotilf :— >Tbe  Court  always  takes  it  di^ 
cnce  between  powers  when  exercised  by  a  man  upon  his  twi 
estate,  and  the  exercise  of  powers  by  a.  man  upon  knclbeA 
estate,  or  which  bo  holds  in  another's  right.     The  firet  ■ 
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■*power  to  re-enter.    The  condition  in  the  lease  was,       i8ai. 
■>if  the  rent  should  be  behind  and  unpaid  for  twenty- 


SMITH 
EAKL  JSB8BT 


■iTankerville,  has,  substantially,  all  the  powera  he  ought  to  have,  ^^  ^diwi. 
■?>or  can  have.  As  to  the  first  objection,  the  rent  cannot  be  made 
=^|iffyable  but  to  those  in  remainder  or  reversion,  to  which  it  is 
■itfiMieparably  incident.  The  heirs  and  assigns  of  Sir  John  Astley 
^itmean  those  who  are  heirs  and  assigns  to  the  estate  under  the 
■i'itlCtlement  by  which  Sir  John  claims  the  estate.  See  Cother  v. 
■ftSferrtcit  *•  Tenant  in  tail  died  seised,  his  son  entered,  and 
'made  a  lease  for  twenty-one  years,  rendering  rent  during  the 
^item  to  the  lessor,  his  heirs  and  assigns,  and  died, 
■i'*'  -  It  was  unanimously  adjudged  to  be  a  good  lease,  and  within  the 
IK'S*  H.  8.;  the  opinion  of  the  Court  being,  that  the  word  heirs 
In  Wng  a  comprehensive  word,  it  ought  to  be  construed  secundum 
tti  )tmkfectam  materiem^  and  to  have  that  construction  which  the  nature 
«L  of  the  deed  requires.  This  is  much  the  stronger  in  the  present 
111  '«aBe,  as  Sir  John  Astley  having  joined  with  his  wife  in  the  deeds 
Sto  trfaich  raised  the  limitations,  those  who  take  by  virtue  of  those 
ih  Koiitations  may,  in  some  respect,  be  said  to  be  the  heirs  and  as- 
itt.  aigns  of  Sir  John  Astley.  As  to  the  second  objection,  that  the 
ii  re-entry,  which  is  directed  by  the  power  in  the  settlement  to  be 
n:  *  jteerved  immediately  on  the  rent  being  behind  twenty-one  days 
i  "^  after  it  is  due,  is  by  the  lease  to  be  preceded  by  distress  and 
'  by  demand.  The  words  in  the  settlement  are  short  and 
^  '  loose,  and  se^m  to  be  no  more  than  a  general  direction  that 
^  'in  every  lease  to  be  made  under  this  power  there  should  be 
a  clause  of  re-entry.  It  is  not  a  formal  description  what  kind  of 
re-entry  should  be  reserved,  or  of  any  particular  clause  of  re- 
^  aptry ;  it  is  a  direction  that  the  power  of  re-entry,  usually  in- 
^  aerted  in  leases,  should  be  inserted  in  the  leases  to  be  made 
'  under  this  power  in  the  usual  manner.  This,  I  apprehend,  is  a 
^  anflicient  answer  to  the  objections  raised  against  these  leases ; 
'  each  is  a  verbal  objection,  and  I  have  given  each  a  verbal  an- 
*.    awer. 

Mr.  Dunning,  in  reply : — The  distinction  I  set  out  with,  and 

'  *tbe  consequence  of  that  distinction,  that  these  leases  are  to  be 

'jBOnsidered  in  a  strict  light,  is  not  denied.     And   besides  this 

'  claim  to  the  favour  of  the  Court,  Lord  TankerviUe  has  that  of 

-     faeipg  the  heir  at  law  of  the  owner  of  the  estate  on  which  this 

power  has  been  exercised.    Lord  TankerviUe  is  neither  the  heir 

nor  the  assignee  of  Sir  John  Astley ;  he  claims  by  a  title  para- 

'  mount  to  Sir  John's.    The  rent  is  directed  by  the  settlement  to 

be  incident  to  the  inheritance,  that  is  to  say,  to  be  to  the  several 

•  Hard.  89. 
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iBai.      one  days,  and  no  sufficient  distress  covid  be 
'       '     ^  then  it  should  be  lawful  for  the  lessor  to  rw 

SMITH 

V-  limitees  of  the    settlement  when  respectively  in   pow 

fcARL  JERSEY  jhe  reservatioo  is  to  the  heirs  and  assigns  of  Sir  John  i 
•fid  others.  Xhey  are  not  limitees.  This  is  therefore  not  a  proper 
don  of  the  power.  The  case  quoted,  and  the  act  of  parliai 
only  show  that  if  a  tenant  in  tail  make  a  lease  according 
statute,  and  reserves  rent  to  himself  and  his  heirs,  the 
^  heirs  and  assigns  "  may  he  construed  to  be  such  heirs  i 
succeed  by  force  of  the  entail.  This  construction  can  oe 
the  present  case  take  in  Lord  Tankerville,  who  cannot,  i 
sense  or  meaning  whatever,  be  deemed  the  heir  of  Sir 
Astley  or  his  assign.  It  is  sufficient  to  say,  that  in  pleadi 
could  never  be  described  as  such.  As  to  the  words  being 
and  directing  what  should  be  done,  and  not  describing  Ao 
to  be  done,  this  seems  a  frivolous  distinction.  The  sett! 
directs  a  clause  of  re-entiy  to  be  inserted  in  the  lease ;  thi 
says  it  shall  not  be  lawful  for  Sir  John  Astley  to  enter  a 
as  there  is  a  sufficient  distress  or  distresses  to  be  taken.  Ti 
it  is  postponed.  This  is  contrary  to  the  words  of  the  settk 
and  is  not,  certainly,  a  proper  execution  of  the  power. 

lard  Mansfield, — The  two  objections  to  these  leases  ar 
That  by  the  settlement  the  re-entry  is  to  be  made  incid 
the  rent ;  but  by  the  lease  it  ir  reserved  to  Sir  John  Astl 
heirs  and  assigns.  And  in  the  event  it  has  not  followt 
rent,  but  gone  to  the  heirs  of  the  lessor.  Sir  John  Astley, 
Lord  Tankerville  is  in  the  lawful  possession  and  receipt 
rents.  The  second  objection  is  that  the  clause  of  recently, 
hy  the  settlement  ought  to  be  immediate,  is  by  the  lease  fei 
being  on  a  previous  demand  t  and  previous  distress.  As 
£rst,  by  the  nature  of  the  power  it  must  go  with  the  revenii 
inheritance.  The  person  who  is  in  the  reversion  and  inhci 
is  he  that  is  to  enter  on  the  forfeiture  of  the  lease,  and  noo 
enter  but  he  to  whom  the  rent  is  payable;  for  as  Littletoi 
no  stranger  can  enter  for  forfeiture,  for  a  stranger  cannot 
by  hia  former  estate.  If  the  rent  had  been  reserved  for  the 
as  in  the  case  cited  from  Hardres,  still  it  goes  with  the  ix 
ance.  Heirs  and  assigns  can  oidy  mean  those  who  ha' 
reversion  and  inheritance;  otherwise,  as  is  said,  8  Soi 
they  would  be  words  oi  surplusage.  The  clause  of  re-entr] 
go  with  the  inheritance  the  same  as  the  rent,  for  it  can 
reserved  to  any  body  but  to  him  who  is  seised  of  the  inheri 
It  was  said,  that  it  ought  to  have  been  worded,  to  the  peiioi 

•  31  Hm,  8. 

t  This  does  not  appear  by  the  clause  as  set  forth,  anU  p«  33s. 

X  370. 
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^  Lord  Mansfield  in  giving  judgment,  said,  ^^  The      1891. 

•  ^  clause  of  re-entry  is  short  with  words  of  course,  and         "^       ' 
^.  ^*  does  not  preclude  the  operation  of  law — a  re-entry        v. 

1^  ^  18  to  enforce  the  payment  of  rent — by  statute  it  ^^'^^ 
gi  f  *  cannot  be  without  distress/^  The  report  of  this 
'j^'^^decision  is  very  short.  It  is  probable  that  it  does  not 
« j|i¥e  us  the  very  words  of  Lord  Muisfield,  but  we 
>^l0im  with  certainty  from  it  that  the  Court  decided 
■;S».  very  point  oowW.™  your  Lonbhip.  in  a™,, 
Uf'^the  lease :  for  the  power  does  not  contain  a  syllable 
^]ribout  a  sufficient  distress ;  this  qualification  is  intro- 
iJinced  into  the  proviso  for  re-entry,  and  yet  the 
^:;Court  upheld  the  lease.  It  is  dear,  also,  that  Lord 
i^vMansfield  must  have  referred  to  some  form  of 
^  tjlrawing  up  these  powers  and  clauses  of  re-entry 
'  which  were  then  in  use,  and  have  expressed  himself, 
\  lihat  the  power  and  clause  in  that  case  were  agree- 
^i  itUe  to  usual  form.  He  is  made  to  say,  ^*  The 
I  ]^<  clause  of  re-entry  is  short  with  words  of  course.'' 
^  *It  is  most  probable  that  he  said  the  po*wer  was  ihort 
i  ^th  words  of  course ;  the  obvious  meaning  of  which 
«,  that  the  power  was  expressed  in  the  tenns  00m* 
«ionly  used  in  such  cases,  and  imported  that  sort  of 
:dause  of  re-entry  which  it  was  then  the  practice  to 
introduce  into  leases  made  under  powers ;  that  the 
ionly  object  of  the  power  being  to  secure  the  payment 

ID  tht  reversion  or  remainder.  The  words  heirs  and  assigns  are 
general  words,  and  are  as  good  as  and  quite  tantamount  to  particu- 
lar words.  As  to  the  second,  the  olanse  ef  re-entry  is  short 
with  worda  of  course,  and  does  not  preclude  the  operation  of  law. 
A  re-entry  is  to  enforce  the  payment  of  rent ;  it  is  an  immediate 
iferfeiture  of  the  estate  hy  common  law.  By  statute  it  cannot  be 
^«itlu)ut  a  want  of  dtatrass.  ThereiorB  in  boUi  points  we  (|gr^ 
to  support  the  leases.  So  the  verdict  must  be  entered  for  the 
Defendant«« 
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i8ai^    ^  of  the  rent  reserved,  such  qualifications  as  the  law 
SMITH     considered  reasonable  and  consistent  with  this  object 
^'        were  not  excluded : — as  the  Legislature  had  thought 
and  others,  the  landlord  ought  not  to  have  any  gnmter  ha&tj 
for  recovering  possession  of  the  estate  than  he  had 
at  the  common  law,  when  there  was  a  suffici^ 
distress  on  the  demised  premises,  the  introduction 
of  such  a  condition  into  the  clause  of  re-entry  was 
but  a  reasonable  qualification.     This  decision  is  an 
authority  to  show  that  reasonable  qualifications  may 
be  introduced  into  clauses  of  re-entry  when  the 
terms  of-  the  power  are  general ;  and  also,  that  tli€ 
qualification  most  objected  to  in  this  lease  is  rear 
sonable. 

That  a  power  expressed  in  general  terms  is  well 
executed  by  a  lease  containing  a  proviso  with  I^bI 
qualifications,  is  further  proved  by  Dormer^s  case'*- 
<<  By  special  consent  of  the  parties  a  re-entry  m»y 
be  for  default  of  payment  of  rent  without  demaird 
of  it.  And  divers  other  cases  were  put  where  th^ 
consent  of  the  parties  shall  alter  the  form  and  cou 
of  the  law."  Although  a  clause  of  re-entry 
absolute  for  nonpayment  of  rent,  yet  the  commot^' 
law  superadded  the  qualification  to  that  clause,  thatf^ 
the  rent  be  demanded  on  the  estate  demised  on  thi 
last  hour  of  the  day  when  it  was  payable ;  and 
according  to  Dormer's  case,  the  demand  of  the  rent 
can  only  be  dispensed  with  by  special  consent,  or, 
(as  it  is  expressed  in  Newdigate's  case  f,)  '^  that  it 
shall  be  lawful  without^r/Aer  demand  to  re-enter/* 
If  at  common  law  a  landlord  could  not  recover 
possession  against  a  tenant  holding  under  a  lease, 

♦  5  Co,  40.  b.  ^Dycr^  68. 
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1  containing  a  general  clause  of  re-entry  for  non- 
^|ttyment  of  the  rent  without  a  demand  of  the  rent, 
\  mrely,  when  the  Legislature  has  relieved  the  landlord 
i^m  making  a  demand  of  the  rent,  and  substituted  ^t^'J^^ 
I  in  the  place  of  that  demand  the  condition,  that 
there  be  not  a  sufficient  distress  on  the  premises, 
the  law  will  not  allow  the  tenant  to  lose  his  estate 
jf.there  be  a  sufficient  distress  on  it  to  satisfy  the 
vent  due.  It  will  require  the  same  express  consent 
to  exclude  the  condition  of  there  being  no  sufficient 
distress  since  the  statute  of  George  the  2d.,  as  was 
Inquired  to  exclude  the  necessity  of  a  demand  of 
the  rent  at  common  law, 

'  I  do  not  mean  to  say  that  since  the  statute  of 
George  the  2d.  a  man  may  not  proceed  at  common 
law.  My  argument  is,  that  the  law  annexed  the  con- 
ditioa  of  demand  of  rent  before  the  statute,  and  as 
the  statute  has  now  dispensed  with  a  demand  of  the 
Tent  when  there  is  not  a  sufficient  distress,  the  law 
will  annex  the  condition  of  there  not  being  a  suffi- 
cient distress  to  a  power  expressed  in  general  tetms ; 
and  therefore  a  clause  of  re-entry  containing  this 
condition  is  not  inconsistent  with  such  a  power; 
otherwise  the  tenant  would  not  have  the  protection 
which  according  to  the  spirit  of  the  law  he  ought 
to  have ;  for  by  an  omission  to  pay  the  nominal 
rent  on  the  day  it  became  due,  he  might,  without 
notice,  and  with  abundance  of  property  on  the  land 
to  satisfy  the  rent,  be  dispossessed  of  an  estate  for 
which  he  had  paid  a  large  rent  in  advance  under  the 
name  of  a  fine.  This  would  be  making  that  remedy 
which  was  intended  only  as  a  security  for  the  rent 
a  forfeit-trap. 


V 
SMITH 

SAKLJERSET 
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i8si.  ^      The  decision  in  the  court  of  King's  Bench  in 

Cojce  y.  Day  is  supposed  to  establish  a  contniy 

9.        doctrine.     Lord  Ellenborough^  during  the  aiga* 

aocT  otbenT  ™^^^  ^^  ^^^^  ^^^>  sccms  to  havc  intimated  an  opinioD 
inconsistent  with  that  which  I  have  offered  to  yov 
Lordships.     But  it  is  not  dealing  fairly  with  thit 
great  Judge  to  hold  him  to  what  he  threw  oat 
whilst  he  was  forming  his   opinion,    particnlarif 
when  it  is  contrary  to  what  he  afterwards  decided, 
when  the  case  now  before  your  Lordships  w»  in 
the  King's  Bench.     The  wisest  of  men  could  pH 
escape  the  charge  of  inconsistency,  if  expresncw 
which  are   dropped  while  the  mind  is  stmg^iing 
with  the  different  considerations  presented  by  con- 
flicting arguments)  are  to  be  recorded.     I  know  not 
on  what  ground  the  Court  agreed  to  the  certificate 
which  was  sent  to  the  Court  of  Chancery :  hot 
I  cannot  admit  that  this  certificate  is  an  expreii 
authority  on  the  point  now  under  considentioDy 
when  the  case  presents  a  ground,  on  which,  with 
the  opinion  that  I  entertain  on  this  case,  I  should 
have  signed  that  certificate.     The  power  in  CSo^  ▼• 
Day  was  in  these  words,  ^*  so  as  in  every  such  lease 
there  be  contained  a  condition  of  re-entry  for  tbe 
nonpayment  of  the  rent  reserved  by  the  space  of 
twenty-one  days."     The  words  of  the  proviso  were, 
"  if  the  rent  should  be  in  arrear  for  twenty  days— 
**  being  Umfijdly  demanded'*    The  words  **  brag 
'*  lawfully  demanded "  weakened  the  landlord's  se- 
curity fbr  his  rent  by  imposing  on  him  the  necessity 
of  demanding  it  on  the  last  hour  of  the  day  on  which 
it  became  due,  a  thing  always  found  to  be  attended 
with  difficulty,  and  often  impracticable,  and  from 
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landlords  are  relieved  by  the  statute  of  George  ^^* 
hA  Second.  Such  a  proviso  could. not  be  sufficient  smTa 
te4er  such  a  power.  ^^^7^^^^^ 

.  If  authority  be  doubtful  we  must  recur  to  prin-    »«*  ochtrs. 
g^.     When  property  in  knds  is  divided  into 
Iribates  for  life  and  estates  in  remainder,  it  becomes 
object  to  secure  to  the  possessor  all  the  advan- 

which  belong  to  his  estate.  The  mode  of 
obig  this  is  by  giving  to  the  tenant  for  life  a  power 
I  ^grant  leases  for  cai^ain  terms  not  determinable 
iffch  his  life.  Unless  he  has  this  power  the  estate 
Al  bot  be  cultivated  as  it  ought  to  be ;  much  less 
Al  it  be  improved :  and  not  only  tenants  for  lif^ 
lift  the  public  would  suffiar  from  the  want  of  such 
jpelwrs.  In  the  granting  these  powers  care  must 
pS'  taken  that  in  granting  their  leases  tenants  for 
lie  do  not  prejudice  the  estate  of  the  remainder- 
t  possession  of  the  lands  must  be  secured  to  the 
and  the  rent  to  the  landlord.  Considering 
hw  as  being  the  object  of  these  powers,  Judges  in 
||^  construction  of  them  will  only  have  to  consider 
p^lWliat  did  the  maker  of  the  power  ccmsider 
■ffcient  to  attain  this  object?  Can  any  one  doubt 
iuit  the  maker  of  this  power  would  have  conmdered 
ihe  clause  of  re-entry  in  this  lease  abundantly  suffi* 
■jffcnt  to  secure  the  rent  ?  But  for  the  respect  which 
(.ftel  for  those  learned  Judges  from  whom  I  diffisr 
PI  this  subject,  I  shoidd  have  said,  without  doubt 
Mr'  Jbesitation,  ^^  a  clause  of  re^^entry  "  means  in  law 
■bat  these  words  would  in  common  conversation, 
rias.  such  a  clause  of  re-entry  as  is  generally  inserted 
in  leases.  That  this  clause  answers  that  description 
will  not,  I  think,  be  disputed. 
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That  the  principle  on  which  I  found  my  opimn 
is  a  sound  legal  principle  is  evident  from  tlie  fol- 
lowing cases :  In  Hotley  v.  Scot,  Lord  Man^ 
says,  "  a  re-entry  is  to  enforce  the  payment  ofrm." 
In  fVadman  v.  Calcrq/i*,  Sir  William  Grant  ajv 
'*  there  is  no  doubt  equity  will  relieve  against  lit 
"  forfeiture  ;  considering  the  purpose  of  the  dw 
"  of  re-entry  to  be  only  to  secure  the  paymaita 
"  rent ;  and  that  when  the  rent  is  paid  the  eitdi 
'*  obtained."  In  Opey  v.  Thomasiits  and  otkni 
Twisden,  J.  says,  *'  powers  are  to  be  expressed  » 
"  cording  to  the  intent  of  the  parties."  In  Goii 
title  V.  Funucan  %,  Lord  Mansfield  says,  "  porai 
"are  now  a  common  modification  of  propejtja 
"  land,  and  as  such  are  to  be  carried  into  eftd 
"  according  to  the  intention  of  those  who  cntf 
"  them." 

I  shall  not  advert  to  some  facts  which  are  fiwii 
by  this  special  verdict,  and  on  which  ai^umaU 
might  be  offered  in  favour  of  this  particular  cai 
My  opinion  is  formed  on  these  general  grouoi; 
Where  the  power  is  expressed  in  general  tenns,ail 
is   in  this   case,    reasonable    qualifications  are 
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believe  that  it  has  been  so  much  the  general  prac-  ^  ^^ii. 
ce  of  conveyancers  to  insert  such  clauses,  that  if  suj-fn 
)ur  Lordships  were  to  declare  this  lease  invalid  ,,,,^*  c^v 
)u  would  destroy  the  titles  of  a  very  large  proper-  and  others. 
Dn  of  the  landholders  in  the  kingdom.  Much  of 
le  property  in  the  fVest  is  held  by  leases  granted 
r  tenants  for  life ;  I  know  that  in  other  parts  of 
'ngland  actions  are  already  brought  to  turn  tenants 
It'  of  possession  of  those  estates  on  the  same  objec- 
ts as  are  made  to  this  lease.  Some  of  these 
tions  have  been  brought  to  trial  before  me,  and 
iw  await  the  judgment  in  this  case. 
'1  have  heard  the  learned  Judges  say  that  they 
3uld  never  allow  a  practice  to  be  set  aside  on  which 
e  titles  to  many  estates  depended,  however  much  they 
tgfat  disapprove  of  such  a  practice.  If  you  set  asjde 
is  lease  you  will  turn  a  large  proportion  of  the  ten- 
itry ,  of  England  out  of  estates  for  which  they  or 
^r  ancestors  have  paid  large  sums  of  money,  and 
ilch  have  been  continued  in  their  families  by  a 
ccessive  renewal  of  leases  for  as  great  a  length  of 
pae  as  any  of  your  Lordships  families  have  held 
eir  estates.  The  perjsonal  property  of.  tenants  for 
Bs  the  fund  out  of  which  provision  is  to  be  made 
r  the  younger  branches  of  families,  will  be  drained 
make  compensation  to  the  leaseholder  for  the  loss 
at  he  has  sustained  by  being  deprived  of  his  lease; 
.d  where  these  funds  fail  the.  families  of  the  lease* 
Iders  will  be  ruined. 

X  have  only  further  to  say,  that  I  see  no  reason  to 
Id  the  lease  stated  in  the  special  verdict  invalid. 

Garrow^  B. : — The  settlement  made  upon  the 
UTiage  of  Lord  Vernon  with  Lady  Louisa  Barbara 

VOL.  III.  A    A 
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iftii-      his  wife,  of  the  ad  July  1 757,  on  which  this  que 

•Hin      lU'iBes,  gives  a  power  of  leaaing,  requiring,  mi 

*■        Bpect  to  property  of  the  nature  in  question, 

ud  oOttf .  there  shall  be  contained  in  the  lease  a  power  e 

entry  for  non-payment  of  rent.       In  this  le 

power  no  time  is  specified,  by  way  of  indulgtn 

the  tenant,  as  to  the  payment  afler  the  day  on  v 

it  shall  fall  due,  nor  are  any  other  terms  reqi 

than  that  the  perBon  who  from  time  to  time 

be  ia  possession  of  the  estate  shall  insert  in  the 

a  power  to  resume  the  poaseasiou  for  nonp^ 

of  the  rent.  , 

The  lease  granted  by  Lord  Vernon  to  the 
fendant  and  another,  contains  a  clause  for  te^ 
if  the  rent  shall  be  in  arrear  for  the  term  o£  fl 
days,  and  if  there  shall  be  no  sufficient  distress  i 
the  premises  to  satisfy  the  rent ;  and  the  questiii 
whether  this  is  a  good  execution  of  the  power,  i 
other  worda,  whether  this  is  such  a  power  of  le-e 
as  was  required  by  the  creator  of  the  settlement 
It  is  observable,  that  the  creator  of  the  pom 
those  who  advised  her,  knew  how  to  make  diri 
tioiis  as  to  powers  of  re-entry  applicable  to  diffe 
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be  a  right  to  enter  at  the  exphration  of  these  twenty-      1821. 
eight  days. 

In  the  ease  of  the  render  of  2/«  a  year,  and  a  »• 
crouple  of  fat  capons,  or  iSd.  at  the  option  of  the  and  oth'enT. 
lessor,  it  is  insisted  that  the  power  of  re-entry 
ihould  be  altogether  absolute  and  unconditional ; 
md  that  at  the  first  moment  when  the  day  has  ex- 
pired on  which  the  money  is  demandable,  the  power 
tif  re-entry  is  to  attach,  and  enable  the  reversioner  at 
IhM  moment  to  turn  the  person  out,  who  upon  a 
taluable  lease  for  years  determinable  upon  lives 
sihould  have  permitted  the  day  to  expire  before  he 
bad  paid  his  sum  of  2  /•  I  admit  that  if  the  maker 
MT  the  settlement  had  in  express  terms  said,  ^*  the 
■•power  shall  be  to  re-enter  the  moment  at  which 
^  tiie  rent  is  due,  and  not  paid  or  tendered,''  a  court 
iif  law  could  not  alter,  but  must  execute  such  power 
koi  expressed.  We  must  see  whether  the  power  has 
hten  complied  with  o^  not. 

Now  the  terms  of  the  condition  in  the  settlement 
ire,  that  there  shall  be  contained  in  the  leases  a 
piAwer  of  re-entry  on  non-payment  of  the  rent.  Is 
Uiere  not  in  the  lease  granted  to  the  defendant  a 
bower  of  re-entry  on  non-payment  of  the  rent  ? 
^there  is;  but  it  has  been  urged  with  great  force 
0iat  it  is  not  such  a  compliance  with  the  power  as 
ftbe  reversioner  had  a  right  to  expect  the  lessor 
diould  have  made  ;  for  he  has  clogged  the  clause  of 
jpfe-entry  with  a  delay  of  fifteen  days,  and  with  the 
Necessity  of  seeing  that  there  is  no  sufficient  distress 
tbpon  the  premises.  The  answer  to  this  appears  to 
ftbe  to  be,  that  according  to  our  experienee  such  an 
Cireiit  is  so  improbable,  that  it  probably  did  ndt  occur  to 
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questions  submitted  to  us  we  must  consider  that  we  i8ai. 
are  required  to  give  our  opinion  on  the  construction  ^^^^^ 
bf  a  deed.     There  are  certain  rules  of  the  common         ^^ 

fc^^  .    ^  ,  .  -^  CARL  JERSEY 

w  which  must  govern  us  on^  such  an  occasion.    One    and  uthen. 

rule  isy  that  the  construction  must  be  made  on  the 
whole  deed.  The  principle  of  the  common  law  is, 
Wiat  EiT  antecedentibus  et  consequentibus  est  optima 
interpretatio(a).  There  is  another  rule  which  also 
ittrdngly  applies  to  the  case  in^  question^  and  that  is, 
tluoties  in  verbis  nulla  est  ambiguitaSf  ibi  nulla  ex- 
positio  contra  verba  Jiendd  est:  Acting  on  these 
rules,  I  contend  that  there  is  no  ambiguity  in  the 
words  of  the  power,  and  that  it  is  manifest,  from  the 
various  parts  of  the  deed  of  the  2d  July  1757;  that 
it  was  the  intention  of  the  parties  to  have  these 
words  understood  as  they  are  written,  and  without 
feddition. 

The  clause  of  re-entry  in  the  demise  ought,  I  con- 
Bend,  to  have  corresponded  with  ihe  reddendum, 
l#liich  is  to  this  effect,  "  yielding  and  paying  the 
jfearly  rent  of  2  /.  at  Michaelmas  and  Lady-day^  by 
^ual  portions  ;*'  and  not  so  corresponding  I  am 
!lf  opinion  the  lease  is  invalid.  First,  because  there 
Kim  be  no  re-entry  unless  the  rent  is  behind  and  un- 
laid for  fifteen  days  from  Michaelmas  and  Lady- 
to^f  which  is  an  extension  of  the  time  beyond  that 
II' the  reddendum.'  Secondly,  because  the  re-entry 
!br  the  non-payment  of  the  rent  cannot,  by  the  ex-, 
iress  terms  of  the  demise,  be  made  if  there  is 
nfficient  distress  to  be  had  on  the  premises.  The  . 
general  scope  of  the  deed  is  too  well  known  to  re- 
piire  repetition.     It  has  heretofore  been  considered 

(fl)  Shep.  Touch,  c.  5,  nile  4,,fo.  87. 
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1821.      that  there  are  three  distinct  powers  in  this  dee^. 
^  I  conceive  that,  correctly  speaking,  there  is  only 


SMITH 

V.        power,  consisting  of  three  distinct  parts.    I  say  tkmi^ 
^wd  oOwJ.^  hecause  the  enabling  words  "  that  it  shall  and  uk»j 
be  lawful,  &c."  are  placed  at  the  head  of  the  whole, 
and  are  not  afterwards  repeated ;   and  the  oiikGr 
parts  are  introduced  by  the  words  **  and  also/'     It 
appears  to  me,,  from  this  mode  of  looking  at  the  dee^l, 
that  it  may  be  fairly  collected  that  the  framers  of  it 
must  have  had  their  minds  directed  to  the  difierec^ 
parts  of  the  power ;  and  must  have  designedly  aEB.d 
deliberately  introduced  an  additional  restriction  oa 
that  part  of  the  power  which  relates  to  leases  f%V 
years,  and  references  in  other  parts  to  extrinsic 
matters,  and  designedly  and  deliberately  omitted 
such  additional  restriction  in  the  part  of  the  powi 
in  question,  and  also  all  words  of  referenpe  to 
trinsic  matter  or  former  leases. 

The  first  part  of  the  power  is  that  which 
immediately  to  the  demise  in  question ;  by  this  IIC^^ 
Vernon  and  his  wife  (who  by  the  deed  took 
sive  estates  for  life)  are  enabled  to  grant  leases 
life,  or  years  determinable  on  the  death  of  a  life 
lives,  of  such  lands  as  at  the  time  of  the  deed  w< 
leased  for  life,  or  years  determinable  on  the  dropi»B^? 
o£  a  life  or  lives ;  so  as  the  ancient  and  accustomed' 
yearly  rents,  dues,  and  services,  or  more  or  as  grea;^ 
and  beneficial  rents,  &c.  be  reserved  or  made  p^y^^ 
able>  and  so  as  there  be  contained  in  every  such^ 
lease  a  .power  of  re-entry  for  non-payment  of  tb^^ 
rent  thereby  to  be  reserved.     Now,  what  is, the  ren( 
thereby  to  be  reserved  but  the  reddendum  i 
power  of  re-entry  is  to  be  for  the  non-payment  0^^ 
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hai  rent.   If  that  rent  was  not  paid  at  Michaelmas- 
lay  or  Lady-day,  I  contend  that  it  is  plain  by  the 
«y  terms  of  the  deed  that  the  right  of  re-entry       "V. 
wight  to  be  complete.  ^^d'JS^ 

It  is  not  to  be  doubted  that  former  leases  were 
idmissible  in  evidence  for  two  purposes :   first,  to 
bow  what  lands  were,  at  the  time  of  the  demise, 
eased  for  life  or  years,  as  described  in  the  deed  ; 
lecondly,  to  show  what  the  ancient  and  accustomed 
wnts  were ;    for  former  leases  aire  for  these  pur- 
mes  necessarily  referred  to.    But,  it  i^pears  to  me 
»  be  free  from  doubt  that,  as  to  «he  power  of  re- 
mtry  prescribed  by  the  deed,  there  is  no  referem^ 
BO  former  leases  or  to  prior  circumstances,  but  to 
he  reddendtem  only,  ascertaining  not  only  the  rent 
etself,  but  also  the  mode  and  time  of  payment.    Thi& 
power  of  re-entry  prescribed  by  the  deed  is  framed 
in  plain  terms ;  it  contains  a  clear  proposition  in  it* 
lelf,  and  therefore  I  contend,  that  the  maxim  that 
fuoties  in  "verbis  nulla  est  ambigiutaSy  ibi  nulla  ex- 
pasitio  contra  verba  Jienda  est,  is  precisely  appli- 
K^ble  to  the  point.     Thus  to  decide  is  to  avoid 
the  vicious  mode  of  interpretation  whicfa  is  repro- 
bated by  a  maxim  to  be  found  in  Lord  Bacon'if 
Tracts  (6).     Drvinatio^  non  interpretaiio  est  qua: 
omnind  recedit  a  Utetd.     If  you  stir  beyond  what 
the  deed  expressly  prescribes  then  commences  the 
dMnatiOf  and  the  interpretaiio  is  at  an  end. 

Next  follows  in  the  deed  what,  I  say,  is  more 
properly  a  second  part  of  the  same  power  than  a 
distinct  and  separate  power.  The  genend  enabling 
words  being  at  the  beginning  of  the  wliole ;  this  part 
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•t»  this  deed  intentionally  omitted  an  extension  o{  \ 1821L 

•  the  time  of  payment  in  the  first  part  of  the  power  * 
'  uDtder  which  the  demise  in  question  is  contended  to         « 
■'  be  valid ;  and  that  they  intentionally  inserted  the  and  others, 
^extension  of  twenty-eight  days  in  the  second  part:* 
t  and  I  confess  I  feel  myself  alarmed  at  the  fate  of 
tnien's  deeds,  if  it  shall  be  holden  that  the  de- 
fwise  in  question  is  valid  which  contains  an  exten-' 
WoiD,  of  the  time  of  payment  to  fifteen  additional 
rjtbkjs,  not  hinted  at  in  the  power  itself,  and  incon- 
k  mstent  with    the    reddendum ;     and   which    also 
I  contains  a  provision  which  deprives  the  reversioner 
MDif  his  re-entry  if  on  any  part  of  the  premises  there 
dDdsy  chance  to  be  sufficient  distress.    That  the  clause 
iCt  distress  imposes  a  difficulty  on  the  reversioner  is 
i:proved  by  the  case  of  Rees  on  dem.  Powell y.  King 
r.and  Morris f  tried  before  Mr.  Justice  Heath  in  the 
^miinmer  of  1800,  at  Hereford,  whose  opinion  was 
i^ifBtified  by  the  opinion  of  the  Judges  of  the  Court 
^'of  Exchequer  in  the  following  term.     It  was  there 
t  Keld,  that  a  clause  of  forfeiture  in  a  lease,  in  case  no  • 
f  mfficient  distress  was  to  be  found  on  the  premises, 
^:  tiiust  be  pursued  strictly,  and  every  part  of  the  pre- 
niises  must  be  searched. 

The  third  part  of  the  power  is  introduced  in  the 
-  same  manner  as  the  second  part :  this  is  the  part  which 
empowers  the  leasing  mines  then  open,  or  lands 
wherein  persons  may  be  willing  to  open  mines. 
Annexed  to  this  there  are  several  restrictions  running 
in  this  language :  '*  So  as  in  every  such  lease  there 
be  reserved  or  made  payable  such  parts  of  the  lead, 
copper  ore,  coal,  and  other  produce  to  be  gotten 
from  the  said  mines,  or  such  other  yearly  rent  or 
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iDCome  in  respect  thereof,  as  can  be  reasonably  W 
or  gotten  for  the  same,  without  taking  any  fine,  ht^ 
and  so  as  the  lessees  execute  counterparts  ;  and  is 
as  there  be  inserted  such  proper  and  usual  covenali 
for  the  effectually  working  the  mines,  &c.,  and  doing 
all  proper  and  nccessaiy  acts  as  are  usually  iusertd 
in  leases  of  the  like  nature.  It  is  to  be  obserred, 
that  with  respect  to  these  leases  there  are  sfeai 
restrictions  peculiarly  applicable  to  them.  The  pai- 
ties  to  the  deed  had  all  the  parts  of  this  pover 
before  them,  and  have  cautiously  introduced  restric- 
tioDS  applicable  to  each  part :  and  Ciui  a  court  i 
law  add  to  these  restrictions  ?  The  rents  of  tbc 
mines,  or  the  parts  of  the  produce  to  be  rescnd, 
are  to  be  such  as  can  be  reasonably  gotten  j  the  »■ 
venants  are  to  be  the  usual  coveiuiiits  for  e&ctiuilj 
working  them  and  doing  all  necessary  acts. 

In  the  second  and  third  parts  the  word  "  reasoi- 
"  ably"  is  introduced  j  hut  it  is  wholly  omittol  is 
the  Srst  part.  Is  a  court  of  law  authorized  to  trans- 
plant the  word  "  reasonable"  to  the  first  part,  who 
the  parties  have  introduced  it  in  the  second  and  third 
parts,  and  omitted  it  iu  the  first  part  ?     This  einnrt 
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1821^ ^  I  have  fonned.     I  cannot  accommodate  my  opimoii 

SMITH      ^  '^^  convenience  of  lessees  under  powers ;  their 
V*         estates  must  stand  or  fall  by  the  authority  undff 
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«Dd  others,  whlch  they  are'  made.  It  is  a  maxim  of  our  law^ 
that  it  is  better  to  suffer  a  mischief  than  an  incon- 
venience :  the  mischief  (if  it  be  any)  we  can  see  the 
extent  of;  it  will  be,  that  certain  demises,  inconse-, 
quence  of  the  carelessness  or  ignorance  of  those  wlib 
drew  them,  will  be  invalid,  and  they  who  were  in* 
tended  to  take,  in  the  event  of  there  being  no  go(»d 
subsisting  leases,  will  take.  On  the  other  hand,  no 
one  can  foresee  the  end  of  inconveniences  wliicli. 
would  arise  from  the  relaxation  of  the  rules  of  I»w 
in  the  construction  of  these  deeds. 
•  As  to  thie  cases  of  Hotky  v.  Scot^  and  Co3C^ 
V.  Datft  from  the  report  of  the  first  case  I  cfflinot 
discover  what  was  decided,  it  is  to  me  unintelligible  ; 
but  supposing  it  to  be  applicable,  we  have  the  later 
case '  of  Coxe  v.  Day.  The  decision  of  the  fou^ 
learned  men  on  the  second  question  has  great  we^^ 
with  me,  and  I  cannot  see  why  it  ought  not  to  guide 
our  judgment  on  the  present  occasion.  It  is  w^ 
known  that  the  late  learned  Lord  Chief  Justice  ^ 
the  Common  Pleas,  Sir  Vicary  Gibbs,  thought  tb^ 
decision  right,  and  was  of  opinion  thai  the  presei^* 
lease  was  invalid :  he  was  in  oflSce  when  the  preset 
case  found  its  way  into  the  Exchequer  Chamber. 

Holroyd  J. : — I  think  that,  having  due  regaf*^ 
to  the  true  intent  and  meaning  of  the  indenture.  ^^* 
the  2d  day  of  July,  1757,  according  to  the  legal  cor^-^ 
struction  of  the  several  parts  of  that  indenture 
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tated  in  the  special  verdict*  and  having  also  due  ,    ^^^^t     , 
"egard  to  the  legal  effect  of  all  the  facts  and  circum-      smith 
tances  found  by  the  special  verdict,  the  demise  of        T'n«,^ 
lie  5th  of  September,  1 803,  as  the  same  is  stated  in    and  others. 
lie  special  verdict,  is  invalid. 

By  the  death  of  Lord  Vernon,  the  lessor,  who 
lad  an  estate  in  him  for  life  only,  that  demise  became 
nvalid,  unless  it  were  made  in  conformity  to  one  of 
lie  powers  of  leasing  contained  in  the  above-men- 
ioned  indenture  of  the  2d  of  July,  1757.  That  in- 
ienture  contains  three  powers  of  leasing }  one,  for 
I  Ufe  or  lives,  or  for  a  term  determinable  on  a  life  oc 
ives ;  another,  for  years  not  exceeding  twenty-one  i 
ind  the  third,  for  working  mines  or  ore  for  years 
lot  exceeding  thirty-one.  Each  of  these  powers^  is 
d<^ged.  with  qualifications  of  two  descriptions ;  one 
^lass  of  which  is  comparative,  or  with  reference 
nther  to  the  existing  or  previous  state  of  things,  or 
x>  usage  or  custom,  or .  to  what  can  reasonably  be 
liad  or  obtained  ;  the  other  class  is  direct  and  ab- 
lolute,  without  any  reference  or  regard  either  to  the 
»isting  or  previous  state  of  things,  or  to  usage ,  or 
sustom,  or  to  what  can  be  reasonably  had  or  obtained^ 
»r  to  any  matter  whatever ;  these  last  qualifications 
ire  superadded  by  the  creatrix  of  the  power,  to  be 
[H>mplied  with  at  all  events,  as  I  think,  without 
reference  or  regard  to  any  matter,  and  not  to  be 
i^ed,  changed,  or  altered  by,  or  at  all  to  depend 
upon,  any  usage,  custom,  or  state  of  things,  or  any 
matter  whatever.  .  •  .  f 

The  first  of  the  above  powers  of  leasing  is  that 
upon  which  the  present  question  depends,  the  poyirej: 
of  leasing  for  a  life  or  lives,  or  for  years  determinable 
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upon  a  life  or  lives.     The  qualifications  with  which 
SMITH      that  power  is  clogged,  are,  as  to  the  reservation  of 
^'        the  rents,  duties,  and  services,  that  they  be  such  tf 
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and  others.  Were  the  ancient  and  accustomed,  or  more  or  as 
great  or  beneficial  as  at  the  time  of  the  demisii^ 
were  payable,  or  as  much  as  a  just  proportion  thereof 
amounts  to,  according  to  the  value  of  the  premises 
demised,  or  more,  with  the  exception  of  hcriots. 
Tliese  qualifications  are  comparative,  or  with  refer- 
tence,  expressly,  to  the  things  there  expressed ;  and 
must  be  such  as,  on  such  comparison  or  reference 
shall  be  found  conformable  thereto,  and  are  whoDy 
dependent  thereupon.     But  the  other  class  of  quiE- 
fications  superadded  to  this  power  is  direct  and  A- 
solute,  and  without  reference  to  and  wholly  inde- 
pendent, as  it  seems  to  me,  upon  any  other  matter 
except  what  the  law  requires,  and  to  be  complied 
with  at  all  events,  whatever  may  be  or  may  have  been 
any  usage,  custom,  or  state  of  things  whatever.— 
These  other  qualifications  are,  that  the  rents,  duties 
and  services  be  incident  to  and  go  along  with  the 
reversion  and  remainder ;  that  the  leases  contain  > 
power  of  re-entry  for  non-payment  of  the  rent  ti^ 
served,  and  not  contain  any  express  clause  freeioS 
the  lessees  from  impeachment  of  waste,  and  tM* 
the  lessees  seal  and  deliver  a  counterpart  of  tb^ 
lease.     It  is  upon  one  of  these  direct,  absolute,  tf&^ 
independent  qualifications  of  that  power  that  th^ 
present  question  has  arisen.     That  qualification  is  i^ 
the  following  words  :  *^  So  as  there  be  contained  i^ 
every  such  lease  a  power  of  re-entry  for  non-pay^ 
ment  of  the  rent  thereby  to  be  reserved."     Tb'' 
qualification  being  expressed  in  words  that  are  drre^ 
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nd  absolute,  and  without  reference  to  any  former .     *^-    . 

saseSy   or  to  any  prior  or  then  existing  state  of     ^^m 

hings,  or  former  management  or  disposition  of  the         ^-    ^^ 

nroperty,  the  fact  found  by  the  jury,  with  respect  to  and  oihait. 

he  former  leases,  cannot,  I  think,  vary  the  legal 

onstruction  to  be  given  to  this  qualification.    There 

I  in  the  words  no  latent  ambiguity  which  those 

(Miner  leases  either  raise  or  remove.     If  the,  words 

le  not  clear  and  explicit  in  themselves,  their  ambi- 

^oity,  if  any,  is  upon  the  face  of  the  deed  itself»  and 

hey  cannot,  I  think,  by  law  be  allowed  to  crave  in 

id  any  former  usage  to  vary  or  alter  their  construc- 

ion  ;  and  this  more  especially  in  the  case  of  such  a 

feed  as  the  present,  wherein  the  parties  expressly 

tirect,  that  a  reference  to  the  tlien  existing  or  former 

isages  should  be  had  recourse  to,  where  they  intend 

hat  either  of  them  should  be  called  in  aid  on  the 

object  matter  of  these  qualifications.     Besides,  it 

las  been  held  by  the  Court  of  ICing's  Bench,  in 

Tggulden  v.  May  (d)^  as  well  as  by  the  Lord  Chan- 

^Uor  in  the  same  case  (e),  ratifying  a  similar  doc- 

nne  that  had  before  been  held  by  Lord  Alvanley 

ind  Sir  William  Grant,  when  Masters  of  the  Rolls, 

m  covenants  for  renewal  of  leases,  that  the  construe- 

ion  of  deeds  cannot  be  varied  by  the  acts  of  the 

Mities ;  and  therefore,  various  other  leases,  that 

lad  before  been  successively  made  by  the  owners  of 

ihe  inheritances  for  the  time  being,  could  not  be 

aken  in  aid  to  construe  the  meaning  of  a  covenant 

m  renewal.     The  instability  and  uncertainty  intro- 

iuced  into  rights  of  property  created  by  deed,  by 

{(J)  7  East,  237.  (<)  9  Ves.  jun,  329. 
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i8ai-  letting  in  such  extrinsic  evidence,  and  the  mischief 
arising  therefrom,  would  ^ply  equaUy,  as  it  seenu 
V.  to  me,  to  the  present  case, 
mnd^othen.  The  present  question  arises  in  a  case  where  the 
exercise  of  the  power  is  by  a  person  (namely,'  Led 
Vernon)  who,  previous  to  the  creation  of  the  power, 
was  a  stranger  to  the  estate  ;  and  in  a  case,  wheie 
this  quialification  of  the  power  given  to  him  by  his 
wife  fnust  be  taken  to  have  been  inserted  as  well  &r 
the  benefit  of  herself,  as  of  the  several  other  persbm 
in  remainder,  in  derogation  of  whose  rights  hu 
exercise  of  the  power  would  operate  so  long  as  the 
lease  should  continue  valid  after  the  extinction  of 
his  life-estate.  It  would  operate  in  derogation  at 
her  and  their  rights,  by  depriving  them,  succes- 
sively, of  the  actual  occupation  and  enjoyment  of 
the  demised  premises  themselves,  which  they  wouH 
otherwise  be  entitled  to  have,  and  giving  them,  su^ 
cessively,  in  lieu  thereof,  a  rent  or  reflts  such  as  the 
power  required,  however  inadequate  the  same  might 
be.  - 

The  power  given  to  the  tenant  for  life  to  lease 
for  a  term  that  may  last  beyond  his  own  Ufe,  i^ 
agreeable  to  what  is  said  by  Lord  Ellenborough  in. 
Coj^e  y.  Day  (/),  for  the  benefit  of  the  tenant  fir 
life  ;  the  qualifications  only,  as  he  there  also  sxfli 
are  for  the  benefit  of  those  in  remainder :  and,  in 
this  case,  those  in  remainder,  who  are  to  be  protected 
by  these  qualifications  (except  the  creatrix  of  the 
power  herself),  are  not  parties  or  privies,  bat  arc 
strangers  to  the  deed  j  and  therefore  as  to  thcDJ, 

(/)  13  East,  127. 
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5  words  of  the  deed  are  to  have  their  full  operatioti      ^8^i 

*  their  protection  against  the  tenant  for  life,  who 

rented  the  power,  and  against  whose  act,  which 

aid  or  might  be  to  their  detriment,  they  were  to  be   and  other* 

)tected  by  this  qualification.     The  very  intent  jpf 

ascribing  these  reiquisites  is  to  protect  the  several 

nainder-nien  from  the  discretion  of  the  tenant  for 

;  in  the  exercise  of  this  power  of  leasing  given  to 

a.     The  object  of  the  qualification  is  to  secure  to 

^m  the  rent  itself,  and  not  to  give  them  any  sub- 

^te  whatever  in  lieu  thereof,  other  than  and 

:ept  the  land  itself  for  which  the  rent  was  to  be 

d.     For  this  purpose  this  qualification  looks  to 

1  specifies  some  occasion  or  event,  and  that  a 

iple  unqualified  one,  namely,  the  nonpayment  of 

It,  not  under  any  particular  circumstances  only, 

t  generally  whenever  there  is  a  nonpayment  of 

it^  that '  is  to  say,  it  looks  to  and  specifies  the 

Milt  of  the  lessees  by  the  nonpayment  o(  the  rent 

the  occasion  or  event  on  which  those  entitled  to 

irent  to  be  paid  for  the  land  shall,  for  want  of 

B  rent,  have  "the  land  itself,  the  qmdpro  quo  the 

it  was  to  be  paid.   Whenever  that  event  or  ^default 

Ks  the  case  then  exists,  I  think,  on  which  the 

d  was  to  be  had  for.  that  default,  without  any 

«c  matter  being  to  be  superadded  thereupon, 

ii^^  what  the  general  rules  of  law,  independently 

Ipurticular  terms  of  contract,  would  require,  such 

iko8e  requiring  in  a  particular  manner  and  form 

naand  of  the  rent  due. 

Ehe  words  applying  to  the  power  of  re-entry 

Iriicd  to  be  contained  in  the  lease  are  **  a  power 

£  re-entry  ^/or  nonpayment  of  the  rent  thereby 
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1831.      ^^  to  be  reserved ;"  that  is,  as  I  think,  such  a  povrer 
'       "^      ^  as  will  authorize  the  p^ty,  whenever  there  is  a  non- 

SMITH 

V.  payment  of  the  reserved  rent,  to  re-enter.  Thatii 
*Md  oOiere.^  the  express  cause  on  account  of  which  he  is  to  tMrit 
liberty  to  re-enter,  which  liberty  must,  I  think,  he 
co-extensive  and  co-existent  with  that  cause;  md 
that  cause,  which  is  nonpayment  of  rent,  (sodi 
I  mean  as  will  authorize  a  re-entry)  exists  from  dv 
very  instant  that  there  is  such  a  defiiult  of  paymoit 
as  the  law  requires  to  authorize  a  re-entry ;  anddit 
default  of  payment  equally  exists  from  the  momiit 
of  such  a  demand  as  the  law  requires  being  made  tf 
the  rent  due  and  nonpayment  thereon,  without  tff 
subsequent  definite  period  of  time  having  elapaei; 
and  whether  there  be  or  be  not  distrainaUe  jgni 
on  the  premises  sufficient  to  pay  the  arrears  (^ik 
rent,  ai^d  by  the  sale  of  which  the  remainder-na 
mayi  at  his  own  trouble  and  risk^  pay  himself  dw 
arrears.  The  words  ^^  for  nonpayment,"  miut ii 
this  case,  I  think,  be  taken  to  mean  the  sanies 
either,  "  because  of*' — *•  by  reason  of*' — "  oaJ^ 
"  count  of,"  or  "  in  case  of  nonpayment  j**  tliat » 
to  say,  when  that  event  occurs,  and  the  same  thai' 
fore  as  if  the  words  were  on  nonpayment  of  mt* 
That  appears  to  me  to  be  the  proper  sense  fli 
meaning  of  the  words ;  and  it  is  also»  as  I  thiflk 
agreeable  to  the  object  of  the  qualification,  whidiili 
that  the  party  shall  have  the  land  whenever  tk 
lessee  fails  to  pay  the  rent  for  it.  The  lessecii 
failure  or  default  in  the  performance  of  a  doijf 
which  it  is  incumbent  on  him  to  perform,  is  thesok 
ground  and  consideration  for  entitling  the  party  to 
re-enter  and  have  again  the  land,  without  r^ard  to 
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possibility  or  power  which  the  rent-owner  may       1821. 
e  to  obtain  the  rent  by   any  other  means  or 

SMITH 

rtions  of  his  own.  v. 

Jut  it  has  been  ai*gued  that  this  qualification  in  ^^ndo^nJ 
liritig  a  power  of  re-entry  is  silent  as  to  the  time 
^n  it  should  be  carried  into  effect ;  and  therefore 
;  it  may  be  considered  to  reqiure  only  that  there 
lid  be  some  reasonable  power  of  re-entry  for 
payment  of  the  rent,  and  that  the  power  of  re- 
7  reserved  upon  the  lease  in  question  is  a 
enable  power  of  re-entry  for  nonpayment  of  the 
;»  and  therefore  as  much  as  the  creatrix  of  the 
er  has  required.  To  this,  besides  observing  that 
word  ^^  reasonable  "  is  not  here  used  in  the  deed, 
igh  it  is  used  in  two  other  instances  in  giving 
le  powers  where  a  discretion  was  intended  to  be 
!Q,  I  answer,  that  this  qualification  in  my  opinion 
lot  to  be  so  considered,  if  upon  the  due  and 
ler  construction  of  this  leasing  power,  this 
bg  power,  if  fully  executed,  would  have  autho- 
d  a  re-entry  for  nonpayment  of  rent  in  any  case 
vhich  such  entry  would,  not  be  fiuthorized  fox- 
payment  of  rent  upon  the  lease  in  question. 
I  I  say  that  there  are  cases  in  which,  if  the 
'^r  of  leasing  had  been  fully  executed,  a  re-entry 
ht  lawfully  be  made  for  the  nonpayment  of  rent,  in 
^h  it  could  npt  lawfully  be  made  under  this  lease.. 
jfi  try  whether  this  be  «o  or  not,  supposes  the 
t .  of  re-entry  reserved  -  by  this  lease,  instead  of 
l^ing  in  its  present  form,  had  used  the  very 
cls  of  qualification  used  in  the  deed  creating  the 
er  of  leasing.  Suppose  the  lease  had  been, 
rovided  that  it  shall  be  lawful  for  the  lessors,  &c. 

B  B  2 


ON  APPEALS  AND  WRITS  OF  ERROR. 

3ific  remedy  in  lieu  of  his  rent  in  those  cases, 
:er  the  lease  in  question,  which  he  would  have      ^^^^ 
under  it  on  such  a  due  execution  of  the  leasing:      '  ^' 

°    £ARLJER9Er 

er  as  I  have  above  supposed ;  but  a  different  one,  and  others, 
such  as  in  some  of  such  cases  at  least  some  con- 
ntious  persons  would  not  resort  to  or  enforce, 
I  as  enforcing  the  power  of  distress  upon  the 
ds  of  innocent  third  persons.  The  construction 
be  words  in  question,  therefore,  if  used  in  a  lease 
ead  of  being  used  in  the  leasing  power,  taken 
»rding  to  the  proper  and  ordinary  sense  and 
ning  of  the  words  used,  would,  as  it  appears  to 
,  have  given  a  right  of  re-entry  immediately  on 
^payment  of  the  rent.  They  ^cannot,  therefore, 
ink,  be  properly  deemed  to  have  a  different  im- 

and  signification  when  used  in  the  leasing 
er,  from  what  they  would  have  in  a  lease  made 
mformity  to  that  power,  or  that  they  would  have 
ey  were  used  in  any  lease  whatever.  There  is 
only  no  right  of  re-entry  given  for  nonpayment 
he  rent  until  a  default  of  payment  for  fifleen 
»  but  even  on  such  default  the  right  given  by 
proviso  is  not  a  right  of  re-^ntry  to  possess  or 
y  the  land,  but  a  right .  only  of  distress  in  case 
e  be  a  sufficient  distress  upon  the  premises.  In 
forms  of  leases  contained  •  in  Horseman's  Con- 
mcing,  in  the  edition  that  I  have,  I  have  been 

to  find  only  one  that  is  clogged  with  the  in- 
ciency  of  distress,  all  the  others  appear  to  be 
tout  it.  Those  leases  appear  to  have  been  he- 
rn the  times  of  the  statutes  of  William  and  Maiy 
Geo.  2,  and  several  of  the  conveyances  there  for 
ring  annuities  give,  first  a  power  of  distress,  in 
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isai.       case  the  annuity  be  in  arrear  for  a  given  number  erf 
days,  and  a  right  of  entry  and  enjoyment  till  satii^ 
V-         faction,  in  ease  it  be  in  arrear  for  a  larger  ninnbfei 

•n»%u  JERSEY 

audothers.   of  days,  without  regard  to  whether  there  be  or  be 
not  any  sufficient  distress  upon  the  premises.  I  thiiili 
too  that  it  affords  an  argument  in  favour  of  the  aboHr< 
construction,  and  that  nothing  else  can  legally  be 
deemed  to  have  been  in  the  contemplation  or  inten.< 
tion  of  the  creatrix  of  the  leasing  power  when  sli^ 
used  the  words  in  question,  than  a  mere  simple  noki' 
payment,  or  default  of  payment  of  rent  generaOj^i 
unaccompanied  with  any  other  fact  or  circumstenc^ 
except  that  which  the  general  rule  of  law  reqake^i 
viz.  a  demand.     It  is  manifest,  that  where  she  meial 
any  other  fact  or  circumstance  should  accompikiS 
that  nonpaynlent  before  the  right  of  re-entry  should 
be  given,  she  has  expressly  mentioned  it,  for  i* 
the  second  leasing  power  she  enables  leases  to  ly^ 
granted,  though  the  right  of  re-entry  be  not  fc?- 
served    except    upon  a  lapse  of  nonpbymebt  ftj* 
twenty-eight  days  after  the  time  appointed  for  pay* 
ment  of  the  rent.     And  I  do  not  see  how  the  \elBBt 
in  question  can  be  held  to  be  valid  except  u])O0 
principles  of  law  that  would  haVe  rendered  it  hb^ 
valid,  in  case  the  creatrix  of  the  leasing  powers  W 
also  expressly  added'  in  the  second  leasing  power 
another  ingredient  besides  that  lapse  of  twenty-eigW 
days,  namely,  the  want  of  a  sufficient  distress  upon 
the  premises,  without  both  which,  in  addition  to  the 
mere  nonpayment  of  rent,  a  right  of  re-entry  need 
not,  in  that  case,  have  been  reserved  under  the  se- 
cond leasing  power. 

But,  in  truth;  the  reserved  right  of  re-entry  whicl! 
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B  now  in  question  (whether  it  is  to  be  deemed  rea-       i8ai. 
mtable  or  unreasonable)  is  not  a  right  of  re-entjry 
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0r  nonpayment  of  rent,  but  it  is  in  truth  a  right        t;. 
rf.  re-entry  for  a  different  thing  which  may  never  ^^d^^H!^ 
Kxist,  notwithstanding  there. is  a  default  of  payment 
i£  rent,  namely,  for  an  aggregate,  consisting  in  part 
mbed  of  that  default^  but  of  two  .other  things  i 
ittides,  namely,  a  certain  lapse  of  time  and  a  want . 
if  .6ufiicient  distress.    It  is,  in  reality,  not  a  right. 
if  re-entry  for  nonpayment  of  rent,  but  a  right  of 
Vb^entry  for  want  .  of  a  sufficient  distress  in  case 
if.such  nonpayment.      Instead  of  giying  a  right 
tf  re-entry  for  nonpaymtuit  of  rent  it  refers  the  . 
(Mmainder-man  to  the  right  of  distress  on  that  events 
^jsght  which,  he  would  have  by  the.  g^ieral  lawt 
pi&h  without  such  reference ;  and  it  gives  him  the 
Rght  of  re-entry  only  at  a  later,  time  for  a  different 
Ihing,  and  on  a  further  event,  yiz.  the  want  of  suffi- 
Dpent  distress.  . 

«  It  is  not^  therefore,  in  reality  a  ri^t  of  re?eotr^ 
be. the  same  thing  iaa  the  creatrix.of  th^. leasing 
mmes  required  it  should  be .  for  (and  which  right, 
mi  have  said  before,  must  I  think  be  co-extensive. 
vith  the  existence  of  the  thing,  or  event,  or  default 
br  which  it  was  given) ;  but  it  is  a  right  of  re-entry 
ht  a  combination  of  things,  all  of  which  must  exist 
lefore  the  right  of  re-entry  can  be  exercised.  And 
low  reasonable  soever  it  may  be  thought  that  this 
|ualification  of  this  leasing  power  might  have  been 
|iven  by  its  creatrix  for.  the  securing  of  the  rent  * 
rnatead  of  the  qualification  she  has  actually  given  to 
Lt,  it  cannot  I  think  be  substituted  for  the  qualifica- 
tion which  she  has  actually  given  and  required. 
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But  it  has  been  argued  that  all  this  is  immaterudy 
SMITH  because  of  the  general  clause  of  re-entry  that  follows 
V-  for  default  of  the  performance  of  any  of  the  resem* 
and  othen,  tions,  Covenants,  &c.  But  it  is  so  completely  set- 
tled, both  on  the  maxims  and  authorities  of  law,  that 
the  general  clause  of  re-entry  can  extend  only  to 
cases  not  before  specially  provided  for,  more  e^ 
cially  when  it  would  otherwise  contradict  and  defeit 
the  prior  express  provision,  that  I  shall  say  no  more 
upon  this  point. 

But  then  it  has  further  been  objected  that  this 
leasing  power  being  given  and  executed  since  the 
statute  4  Geo.  H.,*  the  insertion  of  the  want  of  t 
sufficient  distress  on  the  demised  premises  in  the 
leases,  in  order  to  give  the  right  of  re-entry,  has  be* 
come  immaterial ;  because  it  has  been  uiged,  dot 
since  that  statute  no  right  of  re-entry  for.naafiij* 
ment  of  rent  can  be  rendered  effectual  so  as  to  lefgisai 
the  actual  possession,  unless  where  there  is  no  suft* 
cient;^  distress  to  be  found  on  the  demised  premises 
countervailing  the  arrears  of  rent  due.  .  But  tfait 
statute  does  not  appear  to  make  any  di£ferenoe  id 
the'  present  case.  That  statute  applies  only  to  cases 
where  the  landlord  has  omitted  to  make  such  a  d^' 
mand  of  the  rent  as  would  entitle  him  to  the  ibe- 
feiture,  and  substitutes  for  his  relief  other  things  to 
be  done  in  lieu,  and  then  gives  him  the  benefit  of  t^ 
forfeiture  (to  which  he  would  not  be  otherwise  eo-  * 
titled),  and  gives  him  that  benefit  only  in  certain* 
cases,  amongst  which  is  the  want  of  a  suffidieot 
distress,  and  on  certain  terms.    But  notwith^tandisf 

•    C.  28,  S,  3. 


ON  APPEALS  AND  WRITS  OF  ERROR.  365 

It  statute,  where  a  due  demand  of  the  rent  has      iBai. 

en  made,  a  right  of  re-entry  may  be  given,  and      ^^^'^^ 

ly  be  effectually  enforced,  though  a  sufficient  dis-         9. 

»8  be  upon  the  demised  premises.     That  statute  ^^V£r^^ 

0  applies  only  to  cases  where  a  half  year's  rent  is 

firrear,  and  not  to  cases  where  a  less  arrear  of  rent 

due,  as  may  be  on  the  lease  in  question  by  a  part 

grment,  although  the  rent  is  reserved  not  quarterly 

It  half-yearly. 

But  it  has  been  further  urged,  that  not  only  the 

ore  statute  of  the  4th  Geo.  IL,  but  also  the  cases 

th  at  law  and  in  equity  show  that  the  object  of  a 

r«r  of  re-entry  is  only  to  secure  the  payment  of 

:  xent.     It  was  then  contended,  that  this  payment 

he  rent  is  as  effectually  and  as  beneficially  secured 

fehe  power  of  re-entry  actually  reserved  in  the 

Mant  case,  as  if  that  power  had  been  reserved  in  the 

used  in  the  leasing  power,  inasmuch  as  it  is 
that  it  reserves  the  right  of  re-entry  in  all  cases 

the  landlord  cannot  himself  by  a  distress  ob- 
L  the  payment  of  the  rent.  This,  it  was  argued, 
tears  by  the  necessity  there  is  (even  after  entry) 
Diitaining  judgment  and  execution  in  an  action  of 
»etment  before  possession  can  be  obtained;  and 
'^the  relief  which  the  courts  both  of  law  and  equity> 
It  more  particularly  the  latter,  give,  independently 
Ltfae  provisions  of  that  statute,  in  cases  of  forfeit* 
iti,  for  nonpayment  of  rent.  But  let  us  see  how 
j^cikse  as  to  this  point  stands :  If  the  right  of 
•caatry  reserved  had  been  merely  for  nonpayment 
:  the  rent,  in  the  terms  of  the  right  of  re-entry 
quired  by  the  leasing  power,  it  is  clear,  I  take  it, 
at  (m  a  due  demand  of  the  rent  being  m^e  (and  by 
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"^property  of  the  tenant,  or  of  third  persons,  —of  wait-       jsai. 
■»4Blg,  where  the  distress  is  of  standing  com,  until  ft  is 
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hn^  and  cut  (for  till  then  it  cannot  by  the  statute        v. 
**:fc  appraised  or  sold  for  payment  of  the  rent,)-  but  *^*d  oSSST 
r'^ibo  of  incurring  the  trouble,  dday  and  risk  attend- 
""j^g  the  making  the  distress  in  such  manner  as  is  iii. 
■^no  respect  illegal,  either  by  reason  of  the  manner  of 
■  Ibaking  or  disposing  thereof,  or  by  reason  of  the 
■^'4£8trained  property  being  privileged  from  distress 
'•By  the  same  being  in  the  way  to  market,  or  by  riea- 
if^Am  of  trade  or  otherwise.     Not  only  is  the  re- 
i^  fbainder-man  driven  to  this  trouble,  but  the  tenant 
fr  Afty  also  deprive  him  of  the  power  of  sale  by  a  te^ 
tr^levy  of  the  distress  ;  and  it  may  happen  at  the  cfnd 
i^i^rf  the  replevin-suit,  that  by- the  eloignment  of  the 
te  ilistrained  property  the  insufficiency  of  the  pledges 
y-  m  replevin,  and  the  insolvency,  or  death  without 
^iofficient  assets  unadministered  of  the  sheriff  and 
S-Ae  tenant,  his  remedy  by  distress  may  finally  fetl, 
''-  fnth  the  additional  loss  and  costs  both  of  the  dis- 
tress and  of  the  replevin-suit ;  and  if  this  does  not 
Uippen,  he  may  still  be  without  his  rent  unless  he 
*  take  upon  himself  the  trouble  and  expense  of  prose- 
tnting  execution  pro  retomo  habendo^  or  for  his 
debts  and  costs,  and  the  trouble  and  risk  of  prosecuting 
9ome  further  action  or  actions  against  the  sheriff  or 
tiiebail  in  replevin  in  case  such  execution  shall  prove 
ineffectual ;  and  his  remedy  by  ejectment  would  be 
m  that  case  delayed  until  these  results  of  the  re* 
pflevin-suit  shall  have  been  ascertained,  even  if  an 
action  of  ejectment  would  then  lie  for  the  nonpay- 
ment of  that  rent  which  had  been  before  distrained, 
for.     So  that  after  the  termination  oi  the""  distress 
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i8ai.  and  replevin-suit  it  may  happen  that  the  remaindex*- 
man  may  lose  his  rent,  with  the  addition  of  costss. 
The  payment  of  the  rent  is  not,  therefore,  1  thinks » 
^and  oOiwi^^  as  effectually  and  beneficially  secured  by  the  riglm  t; 
of  re-entry  actually  reserved  as  if  that  right  had  bee 
reserved  in  the  words  of  or  according  to  the  leasin. 
power. 

-    I  have  considered  the  question  as  above,  ind^  — 
pendently  of  the  disputed  authorities  of  Coxe 
Day*^    and    Doe    dem.    Vauglmn    v.    Meykr^ 
both  which  cases  I  think  were  rightly  decided,  not- 
withstanding the  prior  case  of  Hotley  v.  Scot .   I 
have  considered  the  question,  too,  as  if  in  the  Itese 
the  rent  reserved  had  been  a  money-rent  only,  be- 
cause it  has  been  so  treated  in  the*  arguments  here, 
and  in  the  courts  below.     But  it  is  to  be  observcKl 
that  this  is  the  case,  not  of  a  lease  for  a  money-rent 
only,  but  also  for  a  rent  of  another  nature,  although 
certainly  a  very  small  one,  namely,  the  addition^      ] 
rent  of  a  couple  of  fat  capons,  or  money,  at  the  el^^* 
tion,  not  of  the  tenant,  but  of  the  lessor  or  remaind^^' 
man,  who  would  therefore  be  entitled,  if  he  please^* 
to  have  that  rent  in  kind  instead  of  money.     It  b^ 
been  considered  on  all  sides  as  the  case  of  a  lease  fo^  ^ 
money-rent  only.   I  presume  on  this  ground  that  tt*^ 
special  right  of  re-entry  depending  on  the  want  ^* 
a  sufficient  distress  does  not  apply  to  this  additioim^ 
rent  or  resenration,  but  to  the  money -rent  only,  ar^  ^ 
that  the  right  of  rQ-entry  applicable  to  this  addition -^^ 
rent  is  the  general  right  of  re-entry  subsequent^-  Y 
given  by  the  lease,  in  case  of  default  in  payment 
performance  of  any  of  the  reservations,  covenant 

♦  13  East,  118.  fa  M.  &  S.  876. 
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'Ac. :  and  this  may  be  the  case  if  the  statute  2  W.       xS^i. 
*&  M.*  which  is  the  statute  giving  the  power  of  ^       ^       ' 
'  sale  of  a  distress  for  rent,  be  deemed  to  be  confined         «. 
^  to  money-rents  only.    But  if  the  default  of  payment  ^^^^^ 
'of  this  additional  rent  be  within  the  special  rights  of 
-  re-entry  depending  on  the  want  of  a  sufficient  dis- 
^"^  tr^ss,  moiie  especially  if  this  kind  of  rent  be  also  not 
*  within  the  above  statute  of  William  &  Mary,  so 
i  that  the  distress  could  not  be  sold  under  that  statute 
^Ibr  the  purpose  of  raising  or  paying  that  rent,  though 
^if  it  could  be  sold  for  that  purpose  it  would  not 
"'raise  the  rent  in  kind  agreeable  to  the  landlord's 
^^right  of  election,  but  in  nloney  only,  at  least  not 
» Without  additional  trouble  and  expense  to  the  land- 
^  lord  of  purchasing  the  rent  in  kind  with  the  money 
^^'rai^ed  by  the  sale,  that  is,  either  by  doing  it  himself 
;  ^or  procuring  another  to  do  it,  I  say  that  in  such 
'  *  'dase  the  question  proposed  to  us  by  your  Lordships, 
>a8  it  appears  to  me,  would  embrace  still  further  con- 
'  siderations  arising  from  those  circumstances^  as  the 
-distress  for  that  small  rent  in  kind,  viz.  the  two 
'^capons,  would  in  that  case,  that  is  to  say  if  it  could 

I  •  '  * 

*-  not  be  sold  under  the  statute,  remain  only  a  dry, 

unprofitable,  chargeable  pledge  for  that  rent,  in  lieu 

'^•^  of  the  productive  security  and  enjoyment  of  the  land. 

'-  This  however  it  is  unnecessary  for  me  to  consider, 

'inasmuch  as  whether  the  additional  rent  in  kind 
would  embrace  further  considerations  as  to  the  law 
of  the  case  or  not,  I  thfnk,  for  the  reasons  which 

'  I  have  before  stated,  that  having  due  regard  to  every 
thing  alluded  to  in  the  question  proposed  to  us  by 
your  Iiordships,  the  lease  in  question  is  invalid.      ^ 

♦  c.  5. 
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Park,  J. — The  objections  to  this  lease  are  Pto: 
viz.  that  it  does  not  pursue  the  power,  inasmuch « 
a  clause  is  required  to  be  in  every  lease  in  tbot 
words :  "  So  as  there  be  contained  in  every  oA 
"  lease  a  power  of  re-entry  for  nonpayment  of  ci» 
"  rent  thereby  to  be  reserved,"  and  nothing  more; 
whereas  it  is  said  this  lease  contains  a  power  S 
rentry,  not  generally,  but  clogged  with  two  eoni- 
tiona, — "  Provided  tlie  rent,  &c.  shall  be  behind 
"  and  unpaid,  hc.forjifleen  days,  and  no  suffidm 
"  distress  can  or  may  be  had  or  taken  upon  tbept- 
"  uiises."  And  these  two  objections  fall  undernr 
different  considerations ;  but  it  must  be  admitttd 
that  if  either  of  them  prevail  the  lease  is  invt^ii 
As  to  the  general  rules  which  govern  the  courts  il 
the  construction  of  leasing  powers  they  are  all  no* 
well  understood,  and  have  been  so  fully  expUincJ 
and  commented  upon  by  some  of  my  learned  b» 
thers  who  have  preceded  me,  that  it  would  be  a  sillj 
parade  of  learning,  and  a  useless  waste  of  the  tiK 
of  the  House  to  enter  upon  thera ;  it  being  sufi- 
cient  to  state  that  the  intention  of  the  parties,  vi\a^ 
is  to  be  collected  from  the  instrument,  is  to  be  tie 
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twer  that  such  a  plain  man,  in  my  conception,  would      i8ai. 
be  grievously  surprised  to  find  two  conditions,  which 


SVrTH 


he  will  in  vain  look  for  in  the  power,  but  which  «. 
Bttaterially  alter  the  rights  of  the  remainder-^man*  *and  odlwsT 
Zhe  power  to  make  leases  is  ta  be  construed  so  as  to  \ 
leui-  neither  to  the  one  party  nor  the  othei^  for  the 
Budcer  of  the  power  certainly  intended  that  they 
liiould  operate  for  the  benefit  of  both,  of  the  one^ 
bf  giving  him  the  enjoyment  during  his  life  of  an 
bitate  well  cultivated,  of  the  other  (viz.  the  re- 
flMonder-man),  by  preventing  him  from  coming  to  an 
fanpoverished  one. 

U  It  seems  to  me  that  to  contend  for  what  is  insisted 
cm  by  the  Plaintiff  in  error  is  to  say,  that "  absolute" 
^d  ^'  conditional  "  mean  the  same  thing ;  or,  that 
&  power  clogged  with  two  conditions  is  the  same 
tfiing  as  an  unclogged  and  unconditional  power. 
iWhen  this  case  was  before  the  Exchequer  Chamber 
fL  itated,  that  if  the  only  objection  to  this  lease  were 
"the  time  given,  before  the  lapse  of  which  he  could 
lM>t  re-enter  for  nonpayment  of  the  rent,  as  then 
advised,  I  should  think  the  objection  fatal.  I  have 
keard  nothing  since  to  remove  my  doubt.  It  is  said 
indeed  that  the  indefinite  article  a  being  used, 
ounely,  a  power,  any  power  that  is  reasonable  may 
lie  inserted.  But  what  right  have  we  to  do  this^  for 
tbe  grantor  of  the  power  ?  Who  has  a  right  to 
insert  this  word  ?.  Who,  if  inserted,,  is  to  construe 
it?  The  court  or  the  jury?  If  fifteen  days  :be 
Ipeasonable,  why  not  twenty,  twenty-five,  and  thirty  ? 
'ThfU;  this  was  never  contemplated  I  think  quite 
dear ;  for  whenever  timers. meant  to  be  given  it  is 
expressed,  and  therefore  she  must  be  presumed  to 
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have  known  that  where  she  meant  to  give  time  it 
ought  to  be  expressed,  lest  the  giving  it  in  one  case 
fl^  "      should  be  construed,  as  it  is  by  me,  that  it  was  not 
tiHd  '^^  intended  to  be  given  in  the  other.    But  I  have  laid, 
and  I  repeat  it,  what  right  have  we  to  insert  the 
word  **  reasonable  "  into  this  power  ?     If  this  word 
^treasonable"  never  found  its  way  into  powers,  it 
might  perhaps  more  fairly  be  argued  that  it  was 
inherent  in  all.      But  looking  at  precedents  and 
adjudged  cases  we  da  find  the  words  '^  usual  '*  andh 
*^  reasonable  "  sometimes  jointly  introduced,  some:' 
times  separately  ;  and  these  words  when  iotroduoed 
compel  the  courts  to  consider  what  are  ustKil'^ — ^what 
are  reasonable  covenants — under  such  powers.    V 
then  it  is  not  unusual  to  insert  such  words,  why 
are  the  courts  to  introduce  them  where  the  creator 
of  the  power  has  not ;  and  who  by  omitting  theoa 
must  be  taken  to  have  intended  that  they  should  itiot 
be  inserted  ?     But  I  am  staggered  by  what  is  said 
in  a  book  of  great  authority,  and  to  which  I  iiidh 
the  Professional  Public  are  much  indebted*,  tlii^ 
if  this  objection  were  to  prevail  it  would  invalidate 
nine  tenths  of  all  the  leases  in  the  kingdom  granted 
under  powers,     I  can  only  say  such  a  consequent 
is  to  be  deeply  deplored ;  but  it  is  entirdy  owiiq^'t^ 
this,  that  those  who  have  prepared  suchieaaos  have 
chosen  to  follow  their  own  new-fangled  conceitfl^ 
instead  of  using  the  exact  words  of  the  power  coa'^ 
ferring  the  right  to  lease  upon  certain  terms,  and 
upon  certain  terms  only.     This  argument,  daj 
many  leases  will  be  invalidated,  may  be  a  very  good 
one  to  your  Lordships  ,in  your  legislative  capaciQr# 

*  Sugden  on  Powers. 
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cm  account  of  the  hardship  of  the  case,  but  cannot, 
and  ought  not,,  to  influence  you  when  your  province 
isjics  dicer e^  non  dare.     However,  if  this  were  the        ». 
only  objection  to  the  lease  in  question,  on  account  ^and  others, 
pf.  the  long  practice  which  has  prevailed,  as  it  is 
illeged,  I  might  be  inclined  to  pause  before  I  pi«- 
tomed  to  offer  my  humble  advice  to  your  Lordships, 
tliat  on  this  ground,  alone  the  lease  would  be  void. 
Y'  But  the  second  objection  seems  to  me  to  be  im- 
possible to  be  got  over.    I  have  thonght  much  about 
it;  both  before  I  gave  my  judgment  in  the  Exchequer 
Chamber,  and  since.     I  have  turned  it  in .  every 
|Kiint  of  view ;  I  have  heard  all  that  learning  and 
i|iility  at  the  bar  could  surest ;  I  have  of  course 
l^en  present  at  all  the  conferences  with  my  learned 
l^thren  ;  I  have  been  most  desirous  to  be  convinced 
W'Tnj  opinion  be  erroneous;  but  after  all  I  cannot 
i&e  in  my  mind  a  probable  doubt ;  and  though  if 
Pii^  decision  of  your  Lordships  should  be  ultimately 
ivour  of  the  lease  it  will  be  my  duty  to  conform, 
opinion,  I  am  at  present  bound  to  st^e.my 
concurrence  in  this  point  with  my  learned 
3iers,  Richardson,  Burrough,  and  Holroyd,  who 
preceded  me.     Their  luminous  exposition  of 
argument,  and  my  own  judgment  in  the  Ex- 
[lier  Chamber,  which  is  very  accurately  reported, 
by  Messrs.  Broderip  and  Bingham,  and  by 
Moore,  and  which  is  in  the  possession  of  some 
our  Lordships,  render  it  unnecessary  for  me  to 
lore  on  this  head  than  to  make  an  observation  or 
on  the  cases  that  have  been  quoted, 
'he  main  reliance  on  the  other  side  is  on  the  case 
^iHotley  V.  Scot^  Loflft,  316.     Of  that  reporter 

^OL.  III.  c  c 
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laai.      1  shall  say  no  more  than  this,  (without  forming  an; 

judgment  of  my  own^  that  during  a  long  profisi* 

V.        aional  life  of  forty  years,  and  Lofil*s  reports  em- 

^ai^^  o^en.  ^^"^"^g  ^  period  of  that  great  man's  life  who  theo 

presided  in  the  Court  of  King's  Bench,  duiiif 

which,  as  to  this  part  of  them,  there  is  no  otkr 

reporter  (for  the  reports  of  the  very  learned  penoB 

now  at  your  Lordships  table  *  did  not  commeoce 

tm  1 774,  nearly  two  years  after  Mr.  Loflft's),  I  wm 

heard  them  quoted  three  times  in  my  life«    Sat 

without  any  observations  of  this  kind,  it  is  quitB 

clear  from  that  report  tliat  none  of  the  kand 

counsel  then  at  the  bar,  neither  Mr.  Dunning  nor 

Mr.  Bearcroft,  neither  my  Lord  Mansfield  nor  aiqr 

of  the  Judges,  appear  to  have  taken  the  least  notioe 

of  t^e  condition  aa  to  the  want  of  a  sufficient  distreii» 

which  is  the  very  point  now  under  coiiaid&*ati0ii^ 

and  which  from  the  terras  of  the  power  and  Iflsse  is 

that  case  might  have  adsen.     But  it  i&  said  there  ii 

a  note  of  that  case  by  Mr.  Butler,  taken  by  himsdi 

in  which  it  appears  to  have  been  mentioned ;  I  hx^ 

not  seen  that  note,  and  therefore  I  can  say  nothing 

to  it.     I  entertain  great  respect  for  that  gentlemiDf 

and  I  do  not  wish  to  depreciate  the  labours  of  die 

young ;  but  unless  he  be  much  more  advanced  in 

life  than,  for  the  sake  of  the  public.  I  wish  him  ta 

be,  he  must  forty-eight  years  ago  have  been  a  voff 

young  man.    But,  admitting  the  point  to  have  beeft 

meotibned,  it  cannot   have    formed  a  prominent 

feature  either  in  the  argument  at  the  bar  or  in  difr 

consideration  of  the  court,  for  if  it  had  it  is  ija^poi^ 

sible  that  Mr.  Loffl:,  or  any  other  man,  in  a  re^t^ 

•  Henry  Cowper,  Esq. 


SMITH 

V. 

EARL  JERSEY 


ON  APPEAtS  ANb  WRltl^  OF  ERROU.  375 

fonr  pages  should  bate  oitaitted  it.  Can  such  a  1821. 
b  fbr  a  moment  be  pirt  iU  e<mlpietition  with  Coa^e 
Day  *,  where  this  clause  was  the  main  objection  v. 
tne  lease,  a  case  most  dldy  argued  at  the  bar  by  and  othen. 
i  itow  Chief  Justice  of  that  Court,  and  receiving 
^deliberate  certificate  of  four  very  eminent  Judges, 
id  Ellenborough,  Justliees  (jfrose,  Le  Blanc  and 
ytey?  In  the  coinrse  of*  that  argument  Lord 
fenborbugh  said,  "  Thert  caen  be  no  doubt  that  it 
f  Wore  beneficial  to  the  otnier  of  the  estate  t6 
ave  a  poiti^r  of  re-entry  at  once  upon  the  tenant, 
jbon  nonpayment  of  the  rent  within  a  certain 
ne,  than  to  ha^e  sUch  a  power  only  in  case  there 
Lidl  be  no  sufficient  distress  upon  the  premises." 
P  inr  another  pli^e,  when  Mr.  Abbott  was  strongly 
Mfig  on  the  Court  that  such  a  clause  secured  the 
roWs  bbject,  namely,  satisfying  his  rent  moi*e 
ftily'than  in  any  other  way.  Lord  Ellenborough 
►  in  answer,  "  In  the  one  case  it  is  to  be  secured 
iftk  time  to  time  by  successive  suits,  with  the  risk 
surtties  if  the  distress  be  replevied;  in  the 
b  et*,  it  is  secured  once  for  all  by  the  landlord's 
S^ossessing  himself  of  the  land  out  of  which  the 
Shit  is  derived/*  Can  any  one  say,  my  Lords, 
the  one  remedy  is  not  more  easy,  more  direct, 
less  circuitous  than  the  other  ?    And  that  great 

4  Lord  Ellenborough,  again  says;  "  Surely  the 
irect  power  is  more  beneficial  to  the  landlord." 

5  the  certificate  of  all  the  learned  Judgeis  is 
'^^ttct  conformity  with  theise  dicta  of  Lord 
e^tibdrdugh ;  for  it  is  said,  "  We  are  of  opinion 
iat'the  powier  of  re  ehtry  reserved  in  and  by  the 

♦  13  EaiBt,  118. 
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1821.       **  said  lease  for  nonpayment  of  the  rent  is  not  made 
^'  in  conformity  to  the  power  in  the  settlement  for 
^-         **  irranting:  leases  of  the  freehold  part  of  the  said 

«.»» JERSEY  00  L 

and  Others.  *^  premises,  and  that  the  lease  is  void  on  that 
"  ground.'*  Not  having  seen  any  report  of  the  judg- 
ment of  the  Court  of  King  s  Bench  upon  this  caK 
of  Doe  dem.  Earl  Jersey  v.  Smithy  1  cannot  tdl 
whether  this  case  of  Coxe  v.  Day  was  recalled  to 
their  attention ;  but  I  am  quite  sure  it  is  impossihie 
to  reconcile  the  one  with  the  other.  This  wa^  1^ 
strongly  felt  by  two  very  learned  Judges  in  the. 
court  below,  that  at  once  they  doubted  the  pn^ 
priety  of  that  decision ;  and  one  of  them  says,  '^  itis^ 
^*  not  law,  for  it  is  diametrically  opposite  to  reaaoa 
"  and  common  sense  */'  I  am  sorry  to  say  I  think 
directly  the  contrary ;  but  I,  for  one,  seriously  object, 
to  this  mode  of  getting  rid  of  decisions,  because 
they  militate  against  our  own  notions.  I  agree  with 
the  pointed  manner  in  which  this  was  expx^esaed. 
lately  in  this  House  by  the  Lord  Chief  Justice  ot 
the  Court  of  Common  Pleas,  and  I  hope  I  shall  b^ 
excused  for  using  his  language.  '^  If  the  law  ^ 
settled  is  now  to  be  considered  unsettled,  I  kD0^' 
not  on  what  foundation,  in  point  of  law,  any  decision 
can  stand,  t*' 

But  the  case  of  Coxe  v.  Day  is  not  a  solitalj. 
case,  for  the  question  again,  in  about  three  yetf* 
after,  came  under  the  consideration  of  three  of  ^' 
same  Judges  who  decided  Coxe  v.  Day^  mandf^- 
Lord  EUenborough,  Judges  Le  Blanc  and  BayleJ^*- 
with  the  addition  of  another  learned  person  now  tMO 
more  (Mr.  Justice  Dampier),  and  who  could  n^' 

♦  Vide  ante,  vol.  1,  195.    f  Vide  ante,  Rowe  v.  Ywngf  «73* 
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%Bve    decided  as  they  did    without  determining       iSai. 
^t'such  a  clause  a?  we  are  now  considering  ren- 
wed  a  lease  void  where  the  power  did  not  authorize         ^• 

^  ^  EAAL  JER8ET 

%i  The  case  I  allude  to  is  Doe  dem.  Vaughan  and  othenk 
K  Afet/ler*.  The  case  was  tried  before  the  latter 
foAge  at  Hereford,  who  thought  the  objection,  such 
■fwe  have  here,  was  one  that  went  to  the  whole 
though  it  was  partly  of  lands  of  which  the 
was  seised  in  fee,  and  partly  of  lands  in  which 
h  fiad  only  an  estate  for  life  with  a  leasing  power, 
ided  there  was  a  clause  of  re-entry  for  nonpay- 
of  rent  for  fifteen  days.i  The  lease  was  not 
ecuted  according  to  this  power,  for  it  addedv 
if  tfiere  be  no  sufficient  distress ;''  but  the 
irt  held,  though  the  lease  was  void,  because  not 
:^^suted  according  to  the  power,  yet  it  was  good  as 
le  land  of  which  the  lessor  wiEis  seised  in  fee,  and 
Court  apportioned  the  rent ;  which  was  an  erro* 
'mis  judgment,  if  the  objection  to  the  present 
be  not  a  good  one. 

le  case  of  Rees  on  the  demise  of  Powell  v. 

tg'ff  I  formerly  thought,  and  still  think,  sets  this 

it  at  rest,  by  showing  that  such  a  clause  as  this 

»ws  a  burden  upon  the  right  of  re-entry  which 

maker  of  the  power  never  contemplated.     That 

'   has  been  so  often  mentioned  that  it  is  enough 

iy  of  it  that  it  has  decided,  that  before  a  plaintiff 

jectment  can  recovfer  upon  a  clause  of  re-entry 

lease,  in  case  there  be  no  sufficient  distress  on 

premises,  he  must  show  that  every  part  of  the 

lises  has  been  searched,  else  he  cannot  say  there 

no  sufficient  distress.    The  Judge  who  first 

•  a  M.  &  S.  276.  t  Forrest,  19. 

c  c  3 
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i8aK  decided  this  was  well  known  to  scrnie  of  yimr  l/A- 
SMITH  ships,  and  no  man  will  decry  the  knowledge  jQf  tte 
*'  late  Mr.  Justice  Heath,  and  bis  oj^nion  wa9  m- 
and  otben.  firmed  by  the  Court  of  Exchequer.  If  tb^  Comti 
of  Westminster  Hall  were  to  overturn  that  deowoR 
it  would  go  a  great  way  to  sbike  my  present  opinioii; 
but  I  do  not  learn  that  any  of  my  brethren  are  pie* 
pared  to  do  so;  and  if,  therefore,  I  feel  myttlf 
bound,  as  I  shall  feel,  to  call  upon  any  plaintiff  it 
ejectment  on  the  circuit,  who  has  such  a  clog  on  his 
clause  of  re-entry  as  this^  to  prove  that  he  has  nude 
a  full  search  for  a  distress  before  I  permit  such  i 
plaintiff  to  recover,  I  cannot  cpnscieotiously  sdvia^ 
your  Lordships  that  this  lease  is  valid ;  mo9t  fk- 
cerely,  however,  wishing  that  consistently  with  ff]f 
honest  opinion  I  could  dp  so. 

Of  one  other  point  I  must  take  notice,  maadit 
that  as  this  lease  contains  a  general  clause  of  r^ 
entry  it  must  necessarily  control  the  special  dsQSt. 
To  that  position,  I,  for  one,  at  present,  cannot  agr^i 
for  I  find  the  contrary  doctrine  maintained,  froo 
Altham's  case  ^  down  to  the  present  d^y-  b 
Altham's  case  we  find  this  position  or  rather  thii 
maxim  adopted.  In  the  first  part  of  the  aTgamsA 
putting  every  point  that  can  possibly  opcuTf  ^ 
Lordship  says,  <^  Quando  carta  continet  generidsM 
clausulam^  posteaque  descendit  ad  verba  spedah 
quce  clausulce  generali  stmt  consentanea,  mtcrp^ 
ianda  est  carta  secundum  tuerha  spedaliA*^^  Bnt 
he  goes  on  to  add,  there  is  another  rulQ  or  prtnpipk 
of  law,  viz.  ^^  generatis  clausula  mm  porrigUil 
ad  ea,  quce  antea  specialiter  sunt  ccaaprehenstk^ 

*  8  Co.  154,  b. 
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If  Therefore,  I  aay,  this  point  for  which  I  am  now      1821. 
I  ai^uing  being  first  specially  defined  cannot  be  en-         '       ' 
prliurged  by  a  subsequent  general  clause,  which  can         v^ 
[r  only  apply  to  cases  not  before  specified  or  defined,    ood  othen. 
f!.  So  in  Sheppard's  Touchstone  (which  is  supposed  to 
H.  be  the  work  of  no  less  a  man  than  Mr.  Justice 
1^  Doddridge)  on  the  exposition  of  deeds  *,  in  con- 
I'finnation  of  the  above  doctrine*  that  writer  says,  ^'  If 
1^  tbere  be  two  clauses  or  parts  of  the  deed  repugnant 
||;ta  one  another,  the  first  part  shall  be  received  and 
^  the  latter  rejected^  unless  there  be  ik)me  special  rea- 
i-wn  to  the  contrary."      If  we  descend  to  more 
i^iiiddern  times,  we  find  the  same  rule  universally 
jir«id<^ed  and  confirmed  by  Judges  on  particular  cases^ 
^'  depending  before  them.     In  CotheP  v.  Merrick  t> 
i  Mr.  Baron  Nicholas   qiioting  the  Year- Books  in 
i^  support  of  his  opinion,  says  t,   '^  When  there  are 
i,  two  clauses  in  a  deed  of  which  the  latter  is  contra- 
L  dictory  to  the  former,  there  the  former  shall  stand.'* 
i:  And  not  to  multiply  authorities  upon  a  point  ott 
|r  #hich  Lord  EUenborough  intimated  a  strong  opi- 
i-  Bion,  wheii  he  expressed  himself  against  the  validity 
t^  af  an  ai^iiihent  founded  upon  such  a  point,  I  shall 
p  only  quote  one  more  from  what  Lord  Chief  Justide 
p   Holt  and  two  of  his  brethren  said  in  Thomas  v. 
1    Hifwell  §,  that  '^  in  deeds  it  was  admitted  that  sub- 
^  sequent  clauses  which  are  general  shall  be  governed 
by  precedent  clauses  which  are  more  particular.'* 
I  therefore  think  that  this  ground  does  not,  in  any 
way,  strengthen  the  argument  as  to  the  validity  of 
•    the  lease. 

*  Ch.  5,  ^.  ^8,  fo.  7.  +  Hardr.  89. 

X  Uaidr.  94.  §  4  Mod.,  69. 
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The  point  upon  the  statute  of  4  Geo.  2,  has  beeti 
so   luminously  explained  by  my  learned  brother 
^'         Holroyd,  that  I  shall  not  trouble  your  Lordships  on 

ARLt  JERSEY       -  .  T  ■       1  VI. 

and  Others,  that  pomt,  except  to  say  I  entirely  concur  witli 
him. 

The  next  point  is,  whether  the  other  leases  should 
be  admitted  as  evidence  ?     I  am  willing  to  admit 
that  if  this  deed  upon  the  clause  in  question  con- 
tains any  latent  ambiguity  raised  by  extrinsic  e?i- 
dence,  parol  evidence  or  extrinsic  evidence  may  be 
admitted  to  explain  it,  or  to  render  it  unambiguous. 
But  I  have  never  heard  th6  general  rule  contra- 
dicted, that  parol  or  extrinsic  evidence  cannot  be 
admitted  to  contradict,  vary,  or  add  to  the  terms  of 
a  deed.    It  would  be  of  most  dangerous  consequence 
to  admit  such  testimony ;  for  then,  parties  dealing 
in  matters  on  writing  made  upon  advice  and  conn- 
deration  would  be  subjected  either  to  the  uncertain 
testimony  of  vague  and  precarious  memory,  or,  as 
in  the  case  at  bar,  to  matter,  of  which  at  the  time 
of  contracting  they  might  have  no  knowledge,  and 
never  intended  to  be  under  its  control.    The  written 
instrument,  therefore,  except  in  cases  of  fraud,  or 
other  excepted  cases,  of  which  I  insist  this  is  not 
one,  must  be  considerjed  as  speaking  the  sense  of  the 
parties   to   that  deed .  or  instrument.      Upon  this 
ground  it  was,  I  conceive,  that  the  case  of  Cooke^  v. 
Booth  *  met  with  such  a  decided  opinion  against  it 
mBat/nham  v.  Guy^s  Hospital  f,  by  Lord  Alvanley 
when  Master  of  the  Rolls,  who  not  only  states  his 
own  opinion,  but  that  of  Mr.  Justice  Wilson,  who 
had  argued  the  case  of  Cooke  v.  Booth,  (who,  Lord 

*  Cowp.  819.  t  3  Ves.  jun.  898. 
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Llvanley  says,  was  astonished  at  the  decision)  as  well 
I  that  of  Lord  Thurlow.  The  Master  of  the 
tolls  says,  "  I  protest  against  the  argument  of  the  '**»! 
»uiied  Judges  as  to  construing  a  legal  instrument  ^^^^Sb" 
y  the  equivocal  acts  of  the  parties,  and  their  under- 
tamding  upon  it.**  "^rhe  case  of  Tritton  \.  Foote  • 
Mms  directly  at  variance  with  Cooke  v.  Booth.  In 
ggulden  V.  May  f  the  Court  of  Exchequer  Cham- 
»V  unanimously  affirming  a  judgment  of  the  Court 
""JCing's  Bench,  held,  that  a  covenant  in  a  lease  to 
ant  a  new  lease,  with  all  covenants,  grants,  and 
£c;les  as  in  the  said  indenture  is  contained,  does 
^'  lind  the  lessor  to  insert  a  covenant  of  renewal  in 
t  renewed  lease,  although  it  was  alleged  in  the 
ings  that  the  covenant  required  had  been  in- 
uced  in  various  other  cases  before  then  success- 
\^  made  and  executed  on  renewals  from  time  to 
granted.  Lord  Chief  Justice  Mansfield,  stop- 
the  then  Mr.  Abbott,  who  was  to  have  argued 
^nst  the  construction  contended  for  on  the  other 
tie,  said,  that  the  case  of  Cooke  v.  Booth  was  the 
itst  time  that  the  acts  of  the  parties  to  a  deed  were 
>rer  made  use  of  in  a  court  of  law  to  assist  the  con- 
bruction  of  a  deed :  and  in  another  part  of  his 
adgment  his  Lordship  says  that  case  had  been  im- 
eached  upon  all  occasions,  and  that  the  Court  of 
!lixig's  Bench  were  misled  by  the  renewals  stated  in 
le  case  sent  by  the  Court  of  Chancery.  Now  what 
(  asked  for  in  the  present  case  but  to  assist  the 
onstruction  of  an  unambiguous  deed  by  the  prior 
cts  of  the  parties  ?    In  a  case  which  I  argiied  as 

♦  2  Bro.  C.  C.  636. 

t  2  N .  R.  449.  See  the  original  case  and|)leadiDg8^  7  East,  237* 
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i8ai.      counsel*,  though  the  lease  there  was  according  to 

SMITH      ^  custom  of  the  country  as  to  the  times  of  hold- 

«•        ing,  yet  the  lease,  dated  29th  March,  was  held  not 

EARL  JERSEY    .        %  j  •  •  •.i  •  ,  , 

md  othert.  to  DC  a  leasc  m  possession,  withm  a  power  to  gnot 
in  possession,  and  not  in  reversion,  because  the  dap 
of  holding  were  as  to  the  tillage  from  13th  Febnuiy 
past  the  pasture  ground  from  5th  April  next,  and 
the  residue  of  premises  from  1 2th  May  next. 

But,  my  Lords,  in  my  opinion  no  cases  are 
wanting  to  prove  that  no  evidence  can  be  admitted 
to  explain  a  deed  which  is  plain  and  perspicuous  in 
its  terms,  containing  no  ambiguity,  much  less  to  add 
clogs  and  conditions  to  it.  I  am  asked  then,  is  this 
a  deed  of  that  description  ?  I  answer,  that  in  my 
opinion  it  is.  I  see  no  ambiguity ;  it  is  precise  and 
definite  in  the  powers  granted ;  every  person  d 
plain  and  common  understanding,  much  more  every 
person  with  a  legal  mind,  can  give  it  a  clear  and 
satisfactory  solution.  £ut  I  am  told  the  case  of 
Fonnereau  v.  Poyntzf,  before  Lord  Chancellflr 
Thurlow,  is  against  my  opinion.  Upon  the  best 
attention  I  can  pay  that  case  I  do  not  think  so. 
The  case  was  a  bequest  of  the  sum  of  500  /•  stock  in 
long  annuities,  and  similar  bequests  of  smaller  sums 
in  the  same  stock.  The  question  was,  whether  this 
was  a  bequest  of  500/.  a  yearlong  minuities,  or  only 
500/.  in  the  long  annuities.  This  case  was  very 
powerfully  argued  by  one  of  your  Lordships ;  I  own 
I  should  have  thought  there  was  no  difficulty  in  the 
construction  ;  and  Lord  Thurlow  seemed  at  fiist  to 
be  of  (hat  opinion^  but  aflerwards  admitted  evideniie 

•  Doe,  dem.  Jlien  Sf  others^  v.  Calvert^  3  East,  376. 
t  1  Bra  C.  C.  472. 
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tQ  fikm  the  mtmt  ^  the  pfopwty  4)f  the  teatol^f 
tp  m^  whether  she  xjqmU  pa«9iWy  mmn  500/.  a  yew,  a^xxH 
when  she  h«d  no  9ucb  9tock.  But  though  hi»  Loxd-  "^ 
^p  admitted  thi^  be  states  the  de^  principl0  of  ud  oOien. 
kw  to  be,  that  for  the  yrmf^  w^QW  it  wi|l  not 
9dm%  of  w  fn$jtra»i^nt  b(9iiig  (t^pqslarued  aUmdi. 
And  in  the  elose  of  that  ease  his  Lprdihip  »f^f 
what  I  quote  to  your  Lordships  es  strong  in  mj 
fkyour,  because  he  only  lets  in  the  evidence  to  ex- 
plain what  is  uncertain,  ^^  There  is  no  doubt,  if  the 
word  stock  had  been  left  out,  but  the  meaning  would 
be  that  the  sum  of  500  A  was  to  be  disposed  of  in 
long  annuities,  and  to  make  a  produce,  and  th«t 
produce  to  accumulate  until  the  legatee  should  at- 
tain twentyi>cme.  This  being  the  doubtful  interpre- 
tation upon  the  face  of  the  will,  the  questiw  arises 
whether  the  state  of  the  testatrix's  fortune  is  not 
^plicable  to  the  constnictiou  of  the  will  It  appears 
by  some  other  parts  of  the  will  that  she  was  ex- 
tremely anxious  to  make  an  ample  provision  for  the 
family  of  the  Font^ream ;  considering  then  the 
utuation  of  her  fortune,  it  is  perfectly  inconsistent 
to  ^y  that  she  eould  mean  to  give  ten  times  more 
than  she  was  worth  in  legaciest  My  opinion  there^ 
(hre  is  that  the  judgment  must  be  reversed,  aud 
that  I  can  let  in  the  evidence  of  the  value  of  the 
estate,  not  to  control  the  bequests,  which  the  testsr 
trix  has  made  in  words  themselves  distinct,  nor  to 
3oatrol  the  bequest  which  she  had  made  of  9  sutgeqt 
iduch  she  had  accurately  described,  but;  baeftuse  the 
Ff  ords  she  has  used  in  the  deseriptioii  ai^  upon  the 
vhole  of  the  context  uncertain*"  **  The  peculiarity 
>f  this  will  furnishes  sufficient  doubt  to  WMHWt  the 
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1 83 1 .      admission  of  collateral  evidence  to  explain  it ;  and 
'       '       '  if  so,  the  statement  of  the  testatrix's  fortune  is  appli- 
V.        cable  to  the  purpose  of  such  an  explanation.     His 
';ln'd  X«r  Lordship,  whether  right  or  wrong  in  his  notion, 
clearly  admits  evidence  aliunde  on  the  ground  of 
uncertainty  and  ambiguity  only,  and  leaves  the  prin- 
ciple wholly  untouched,   that  parol   evidence,  or 
evidence  aliundi^  cannot  be  admitted  to  contradict, 
add  to,  or  vary  the  terms  of  a  deed,  will,  or  oth^ 
written  instrument.     Now  here  the  terms  of  tins 
power  are  clear  and  express,  without  limitation,  clog, 
'or  condition,  nothing  being  doubtful  or  ambiguous ; 
and  the  evidence  sought  to  be  admitted  is  notto 
explain   that  which   is  doubtful,   but  to  add  two 
clauses  or  two  conditions  to  that  which  is  absolute 
and  unconditional :  in  short,  to  make  a  new  deed  in 
this  respect. 

The  decision  I  am  humbly  recommending  steers 
clear  of  all  vagueness  and  uncertainty ;  leaving 
nothing  to  the  variety  of  conflicting  opinions.  For 
who  is  to  decide  what  is  reasonable  ?  If  the  Judges, 
as  I  should  be  inclined  to  think, — (but  worse,  if  the 
jury)  are, — what  can  lead  to  such  contrariety  of 
decision.^  We  all  know,  in  every  transaction  of 
human  life,  what  is  held  reasonable  or  unreasonable 
depends  upon  the  reasoning  and  feeling  of  every 
individual  man  who  has  to  consider  the  question. 

I  heard  it  said  this  will  unsettle  many  leases. 
I  lament  that  it  is  so.  The  Legislature  may  inter* 
pose  \  but  if  my  mode  of  construing  powers  bad 
been  always  adhered  to  no  such  evil  could  have 
ensued.  The  hardship  of  the  individual  case  i^ 
represented  ;  and  if  there  be  hardship,  I  also»  as  an 
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la  individual,  lament  it :  and  this  statement  of  hard-       i8ai. 
k  ship,  and  the  consequences  of  what  I  should  propose,      ^^^^^ 
k  bave  made  me,  again  and  again,  examine  this  point         v- 
i    with  all  the  ability  in  my  power :  but  afier  all  this    and  others. 
^    consideration,  feeling  that  it  is  my  sworn  and  there- 
I    fore  bounden  duty  to  declare  what  I  believe  the  law 
I   to  be  now,  not  to  say  what  it  ought  to  be,  I  think 

that  to  decide  in  favour  of  the  lease  would  be  to 
[  make  a  power  differing  substantially  from  that  which 
I  was  made,  and  making  conditions  which  the  creator 
I  of  it  never  intended.  This  would  be  my  opinion 
^    if  I  stood  alone ;  but  I  am  happy  not  to  be  singular 

in  my  judgment  on  this  important  question,  although 

I  am  opposed  to  others  whose  ability  I  respect,  and 

whose  learning  I  revere. 

'  ^o>y^y$  J- — I  &in  of  opinion  that  the  lease  in 
this  case  i/s  conformable  to  the  leasing  power,  and . 
that  it  is  valid.     Nor  do  I  think  that  that  opinion 
will  trench  on  the  case  of  Coxe  v.  Day.     The  set-* 
tlement  in  this  case  requires  *^  a  power  of  re-entry 
for  non-payment  of  the  rent;"  and  the  first  question 
I  propose  to  consider  is,  whether  this  lease  does  or  does 
not  contain  '^  a  power  of  re-entry  for  non-payment 
of  the  rent  ?"  It  provides,  that  if  the  rent  be  behind 
for  the  space  of  fifteen  days,  and  no  sufficient  distress 
can  be  had  upon  the  premises,  the  person  entitled  to 
the  freehold  and  inheritance  may  re-enter.     Is  this 
then,  or  is  it  not,  "  a  power  to  re-enter  for  non-  * 
payment  of  the  rent  ?**    Does  it  give  any  power  to 
the  landlord?    Undoubtedly.— To  do  what?   To. 
re-enter. — For  what  cause  ?   For  non-payment  of 
rent.     It  is  then  a  power  of  re-entry  for  non-pay- 
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mtta-  of  the  teM.    I  admit  it  is'  not  an!  inksttediati^ 
SMITH      pewer  of  re'Cntfy ;  I  admit  it  i&  iidt  ail^  nheoitditionlr 
«•        pdw^r ;  bftt  still  it  is  a  power  of  re-eiitry.     In  it^ 
*Mid  others,  ferriiig  to  Littleton,  s.  325,  I  ftjtd  ittsfeiiieesr  bi 
powers  of  re-entry  if  the  rent  be  behintf  k  weA,  dur 
K  month,  or  half  a  year  ;  anfd  as'  faf  baek  itar  thi^ 
year-books*  it  is  established,  that  ntidet  duefi  powiem 
the  time  to  demand  the  rent  to  wjlrralnt  a  re*ettiry  i 
aft  the  end  of  such  week,  month,  or  hahf-y^ar,  «dF 
not  on  the  preceding  rent-diay ;  so  that  it  is  consist* 
ent  with  a  power  of  re-entry  that  it  shouM  not  bcf^ 
immediate,  but  postponed'  till  some  given  time  aft^ 
the  rent  should  have  accriied ;  and  in  Crodbi^f 
I  find  the  instance  of  a  peJwer  of  re'-entry  if  the  rent- 
be  behind,  and  there  be  no  siifficieift  distreaiis  Qptoa' 
the  land ;  and  from  these  instances  I  infer  that  a 
power  of  re-entry,  if  tlte  rent  shaifl  fee  behind  fifteen 
days,  and*  theils  i^  no  sufficient  dvMHess  upon-  ffts' 
promises,  is  *^  a  power  of  re-eiltVy  for  noA-paytnent 
"of  rent/'     It  may  not  b^  the  moaft  beWefidal' 
speded  of  power  ;  it  may  be  clogged  with*  what  tA 
some  easeaf  may,  by  possftiKty,  prOdtice^  anf  kiccDArvi- 
nieme,  birt  stiH  it  is  a  power.    And  if  it  be  ar  powBr 
of  pe-entiy  for  non-paymefnt  of  the  rent,  thiy  Y&tsfS 
dbes  co»ttli»  what  (in  thief  words  af^  the  seftttemrtM^ 
ia  "  a  power  of  re-entry  for  non-payifnent  of  rent  f 
and  pevsMs  who  impeath  the  fease  are  dien  driWtt" 
toi  the:  argfaiwewt,  ■  that  thongh^  it  ber  af  pow^r,  yet -ft 
is  not  fitteh  a  power  as,  having  due  rc^afrd'  totHC* 
i»tel*«nd  meaning  of  the^  inderrturfe  of  the'  ^6:  JxAf 
1 757,  that  indtehtttre  accoiidiBfg  to^  legaTcoxftthxctiottf ' 

*  aO  H;  6.  30,  31.  6  H.  7.  3.  Brooke,  e/i/re  congtabky  pi.  90. 
t  iiO,pk  f30. 
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eqnires.  Now  this  argument  assumes  that  die  words 
capable  of  more  than,  one  meaning,  if  they  are 
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BOfe  SO  clear  and  preeise  and  definite  as  to  admit  but         ^ 
t  one  sense ;  and.  it  was  to  point  out  this  assump^  «idcAiien» 


that  I  have  been  troubling  your  LordsUps  upon 
rbat  might  otherwise  haiie  sqipeared  nearly  a  self'- 
lident  propositioiu  The  words  ave  '^  a  power  oi 
^jre-entry  for  non-payment  of  the  rent."  The  Imr 
anows  of  many  such  powers ;  some  more  benefieial^ 
ome  less  so;  some  qualified^  some  not;,  some  to 
sold  the  land  tUL  the  rent  is  satisfied  out  of  the* 
ftQiBts^  some  to  hold  till  the  rent  is  satisfied 
iiamd^*';  some,  as  here^  to  restore  the  reversioner 
D  his  former  estate;  and  seme  with  the  conditiona; 
b  liave  already  noticedi  viz.  postponement  of .  tiooa^ 
lid.  absence  of  distress  upon  the  kmd;.  and  some/ 
bhough  very  few)  with  neither  of  these  conditionsi 
loud  which  of  these  powers,  having  due  regard  tor 
fat>  ifitont  and  meaning  of  the  indeatuDe  of  ^d  Jnfy. 
^757,  does  that  indenture,  aceovding  to*  legal  eoib^ 
tamctioD,  require  ?  The  intent  ami  meaning  o£  that: 
ttdenture  is  to  be  collected  either  from  that  indent 
nre^  without  looking  out  of  it  or  beyond  it,  or  firomi 
lut. indenture,  combined  with  the  conrnderationtofi 
b«  state  of  the  property  at  the  time  when  that  in** 
lenture  was  made,  if  the  evidence  of  the  then  esistH 
Dg;  leases,  and  of  the  powers,  therem  coniaiiled. 
vdiich  I  shall  by-and-bye  considerX^  be  adndssflsfaiN 
rhe  intent  and  meaning  of  that  indentare  (per  ^y 
ind  without  looking  beyond  it: or  out  of  it)  was,,  aa 
t  seems  to  me,  that  the  reversioner  sboukl  have'8iis& 
^  those  powers  as  would  give  him  a  proper  and  leaw 

*  Co,  Liu.  903.  a. 
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idlord  the  benefit  of  4  Geo.  2,  c.  28,  where  there       >Bai. 

IS  such  a  distress ;  and  because  a  landlord  can  have 

\  difficulty  in  ascertaining  whether  there  be  such     '    ^' 

distress  or  not.     He  has  a  right  to  enter  with  his   and  oUien. 

iliff  upon  the  premises,  to  see  whether  there  be 

ch  a  distress ;  and  according  to  Godbolt*,  if  there 

nothing  that  he  can  see  upon  the  premises  to 
strain  he  is  warranted  in  concluding  that  there  is 

distress  there.  Godbolt's  words  are,  *^  It  was 
holden  by  all  the  justices  that  if  a  man  make  a 
lease,  rendering  rent  upon  condition  that  if  the 
rent  be  behind,  and  no  sufficient  distress  upon 
the  land,  the  lessor  may  re-enter ;  if  the  rent  be 
behind,  and  there  be  a  piece  of  lead  or  other  thing 
hidden  in  the  land|  and  no  other  thing  there  to 
be  distrained,  the  lessor  may  re-enter ;  for  the 
distress  ought  to  be  open  and  to  be  come-by.'' 
tm  therefore  of  opinion  that,  without  looking  be- 
nd the  indenture  of  July  1757,  the  power  in 
estion  is  within  the  true  intent  and  meaning  of 
It  indenture  and  the  legal  construction  thereof  as 
ge  and  beneficial  a  power  of  re-entry  as  that  in- 
nture  required. 

But  I  apprehend  that  in  judging  of  the  true 
jent  and  meaning  of  the  indenture  of  July  1757, 
this  respect,  we  are  at  liberty  to  look  at  the  state 
the  property  at  the  time  that  indenture  was  made, 
i  see  to  what  restrictions  it  was  then  subject,  and 
lat  rights  the  settler  then  had.  The  settler  has 
fd  the  indefinite  words,  "  a  power  of  re-entry.*' 
'  showing,  as  I  do,  that  there  are  many  such 
wers,  I  show  that  there  is  an  ambiguity  in  those  ^ 
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i8ai.  words,  either  latent  or  patent ;  and  may  I  nol 
^  '  '  to  the  existing  state  of  the  property  at  th< 
V.  these  words  were  used,  to  see  what  was  the  inb 
^iiSd  othcre.^  of  the  settler,  and  in  what  sense  she  used 
words  ?  This  is  the  first  time  I  have  ever  km 
doubted  whether  the  estate  and  interest  and  ] 
of  the  settler  over  the  estate  he  was  settlin 
admissible  in  proof.  I  am  not  offering  declai 
of  what  the  party  said  she  meant ;  I  am  noi 
struing  a  legal  instrument  by  the  acts  of  the  p 
or  by  their  understanding  upon  it  (as  in  Coi 
Booth  * ) ;  but  by  showing  the  circumstance 
situation  of  the  party,  and  the  estates  and  iz 
she  had  at  the  time,  I  am  enabling  the  Hoi 
judge  what  in  legal  construction  was  her  me 
And  I  am  not  aware  that  there  is  any  legal  i 
rity  to  exclude  the  evidence  of  such  circumsi 
and  situation.  Doe  v.  Calverf^  certainly  i 
That  case  only  decided  that  a  lease  of  29th  Ma 
tillage-land  from  1 3th  February  preceding,  of  pa 
land  from  5th  April,  and  of  the  residue  from 
May,  reserving  the  rent  in  April,  was  substai 
a  lease  from  April,  and  therefore  a  lease  i 
possession  but  in  reversion ;  and  the  custom  c 
country,  that  these  were  the  ordinary  peric 
letting,  was  admitted  without  objection,  and  a: 
upon  without  objection,  but  was  held  not  to  poi 
the  power  so  as  to  warrant  a  lease  before  April 
a  man  makes  any  deed  or  will,  have  I  not  a  ri| 
know  what  estate  he  had  at  the  time  he  made 
deed  or  will  ?  and  does  not  the  construction  vi 
some  cases  according  to  the  estate  ?    If  I  gi 

♦  Cowp.  819.  t  2  East,  376. 
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Qan  an  estate  for  life,  without  saying  whether  for       1821. 
lis  life  or  for  mine,  is  not  evidence  admissible  to "" 
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^ow  what  interest  I  had  in  the  premises  ?  For  if  v. 
C  was  tenant  in  fee  he  will  take  an  estate  for  his  "^j^^im.^ 
djivn  life ;  if  I  was  tenant  in  tail,  or  for  life  only,  he 
f^  take  for  mine*.  If  a  man  bequeath  me  1 0,000 /• 
^(per  cent  consols,  it  will  be  a  specific  legacy  if  he 
^ve  that  stock  at  the  time ;  not.  specific,  if  he  have 
'jt  not,  Selwood  v.  Mildmay  t.  Evidence  is  there- 
lore  admissible  in  such  case  to  show  what  was  the 
l^ate  of  his  property  at  the  time  he  made  his  will, 
1^  the  construction  upon  the  will  is  one  way  or  the 
^er,  according  to  the  result.  In  Masters  v. 
fdflsters  ti  where  a  lady  by  her  will  gave  5  /.  to  each 
iftwo  hospitals  in  Canterbury^  and  by  her  codicil 
fgf^e  5  /•  per  annum  to  ^'  all  and  every  the  hospitals," 
^f^  latter  legacy  would  have  been  void  for  uncer« 
IgSsatj ;  but  it  appearing  (which  must  have  been  by 
Intrinsic  evidence)  that  the  testatrix  lived  at  Can- 
|i^bury  for  many  years,  and  died  there,  and  that 
j||9{^  took  notice  by  her  will  of. two  Canterbury 
l^pspitals,  the  general  words  ^^  the  hospitals"  were 
j^imited  and  considered  as  intended  for  ^'all  the 
l^uDspitals  in  Canterbury."  But  the  case  to  which 
j^.  wish  to  call  your  Lordships  particular  attention 
^Formereau  v.  Poyntz  §.  The  testfitrix  there  gave 
iQ.Mary  Poyntz  the  sum  of  500/.  stock  in  long 
ipnuities  ;  to  Mary  Haye  the  sum  of  500  U  stock  in 
bng  acuities ;  to  Miss  J.  L.  Barbauld  the  sum  of 
^00  /•  stock  in  long  annuities ;  the  interest  thereof 
to  accumulate  till  she  attain  twenty-one ;  the  sura  of 

♦  1  Shepp.  Touch.  88.  %  1  P.  Wms.  421. 
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1821.       100/.  stock  in  long  annuities  to  Miss  H.  Dawson  in 
■^  like  manner ;  and  the  residue  of  her  estate  both  reB\ 
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V.         and  personal  to  her  two  nephews.     Parol  evidence 
t^o±m^  was  given  that  the  testatrix  had  only  120/.  pel 
annum  long  annuities  ;  but  Lord  Thurlow  doubted 
at  first  whether  he  could  admit  that  evidence  to 
explain  the  words ;  and  he  afterwards  decreed  agains't 
receiving  it,  because  he  thought  it  would  produce  ^ 
construction  against  the  direct  and  natural  meaning 
of  the  words.     But  upon  a  re-hearing  he  admitted 
the  evidence,  and  acted  upon  it ;  and  the  ground  of 
his  decision  was,  that  upon  the  face  of  the  will 
itself  it  was  doubtful  whether  the  testatrix  meant 
to  give  legacies  of  1,300/.  per  annum,  or  only  « 
gross  sum  of  1,300/. ;  and  he  considered  the  stafc^ 
of  the  testatrix's  fortune  applicable  to  the  construe  ^ 
tion.     The  situation  of  the  fortune  made  him  cod^^ 
elude  she  never  could  have  meant  to  give  in  l^ci^^ 
ten  times  more  than  she  was  worth ;  and  he  let 
the  evidence,  not  to  control  a  bequest  which 
distinctly  and   accurately  described,   but    becau^^ 
upon  the  whole  context  it  was  uncertain  wheth^^ 
^he  meant  so  much  per  annum,  or  so  much^as  a  gros^ 
sum.     He  thought  the  peculiarity  of  the  will  fur  ^ 
nished  sufficient  doubt  to  warrant   the  adinissii 
of  collateral  evidence  to  explain  it ;  and  that  tb< 
statement  of  the  testatrix's  fortune  was  applicabii 
to  that  explanation.     Lord  Thurlow  decided  tha^ 
therefore  as  a  case  of  ambiguity;    as   a   case  ii 
which,   from  the  use  of  the   doubtful  expressioi 
"  sum  of  500/.  stock,"  and  the  **  interest  thereof,^  "^ 
he  might  let  in  the  extrinsic  evidence  of  the  circuir*'^ 
stances  of  the  testatrix  to  explain  what  was  h 
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ineaning.     In  noticing  this  case  *  Lord  Alvanley  ^     i8ai. 
f^ys,  Lord  Thurlow's  only  doubt  was  whether  parol 
i^vidence  was  admissible  to  ascertain  whether  the         «. 
^statrix  did  not  mean  capital/ but  he  had  no  doubt  ^^^^  oU^n. 
^'mtist  know  all  the  circumstances  of  her  affairs. 
Apply  that  case  to  this.     The  evidence  here  is  not 
to  produce  a  construction  against  the  direct  and 
natural  meaning  of  the  words  ^  not  to  control  a  pro- 
vision which  was  distinctly  and  accurately  described ; 
$ut  because  there  is  an  ambiguity  upon  the  face  of 
ihe  instrument ;  because  an  indefinite  expression  is 
used  capable  of  being  satisfied  in  more  ways  than 
one :  and  I  look  to  the  state  of  the  property  at  the 
time^  to  the  estate  and  interest  the  settler  had,  and 
the  situation  in  which  she  stood  with  regard  to  the 
property  she  was  settling,  to  see  whether  that  estate^ 
or  interest  or  situation,  would  assist  us  in  judging 
what  was  her  meaning  by  that  indefinite  expression. 
And  then  the  case  will  stand  thus :  Lady  Louisa 
Barbara  Vernon  being  tenant  for  life,  with  power  of 
appointment  in  fee,  of  a  very  considerable  estate, 
part  of  which  was  then  out  upon  leases  for  lives  at 
small  rents,  payable  partly  in  money  and  partly  at 
her  election  in  fat  capons,  subject  to  powers  of  re- 
entry if  those  rents  should  be  behind  fifteen  days, 
and  there  should  be  no  sufficient  distress  upon  the 
premises,  settled  that  estate  with  powers  to  make 
life-leases  of  that  part  of  the  estate  at  the  ancient 
rents,  so  as  those  leases  should  contain  a  power  of 
re-entry  for  nonpayment  of  the  rent  thereby  re- 
served ;  and  with  power  to  make  leases  at  rack-rent 
of  the  other  parts  of  the  estate,  so  as  those  leases 

•  3  Ves.  320. 
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i8ai.  should  contain  clauses  of  re-entry  if  the  rent  were 
'  '  '  in  arrear  twenty-eight  days ;  and  then  the  question 
V.  is,  whether  by  requiring  upon  the  life-leases  generally 
^und  oOiers.  "  a  power  of  re-entry  *'  she  required  more  than  that 
description  of  power  which  the  then  life-leases  had. 
She  must  be  taken  to  have  known  what  that  power 
was ;  and  had  she  been  dissatisfied  with  it,  oi*  re- 
quired any  alteration,  can  it  be  supposed  she  would 
have  contented  herself  with  the  indefinite  expresgian 
"  a  power  of  re-entry  ?"  When  she  is  providing 
for  the  rack-rent  leases,  where  the  right  of  distress 
is  much  more  important,  she  gives  the  tenant  twetity* 
eight  days ;  and  can  it  be  believed  that  she  intended 
to  be  less  indulgent  where  the  rent  bore  scarcely 
any  relation  to  the  value  of  the  property  ?  I  cannot 
believe  she  did  ;  and  for  these  reasons,  because  the 
settler  has  not  said  what  particular  species  of  power 
she  required,  and  this  is  a  reasonable  power,  and 
the  very  power  in  force  upon  this  estate  at  the  tim^ 
this  settlement  was  made.  I  submit  to  your  Lord' 
ships  that  this  lease  was  warranted  by  the  powers 
and  that  the  judgment  of  the  King's  Bench  ough* 
to  be  affirmed. 

Woods  B. : — I  am  of  opinion  that  the  power  con-^ 
tained  in  the  marriage  settlement  is  well  executed^ 
That  power  applies  to  lands  **  leased  for  lives,  or  fo^ 
**  years  deteiminable  on  lives,  to  any  person  oT 
"  persons  in  possession  or  reversion  j'*  and  one  of 
the  conditions  of  such  letting  is  in  these  wowb^ 
•*  and  so  as  there  be  contained  in  every  such  leas^ 
"  a  power  of  re-entry  for  nonpayment  of  the  ftA't 
**  thereby  to  be  reserved.**    There  is  another  power 
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jf  I  of  re-entry  which  applies  to  leases  for  years  absolute, 
^not  exceeding  twenty-one  years,  to  take  effect  in 
^possession,  and  to  be  made  at  as  beneficial  yearly 
^^  rent  as  was  then  paid,  or  the  most  improved  rent, 
^1  without  fine  or  foregift^  and  there  it  is  provided 
t  that  there  be  contained  a  clause  of  re-entry  in  cas/e 
d  the  rent  or  rents  thereupon  to  be  reserved  be  behind 
.  or  unpaid  by  the  space  of  twenty-eight  days  after; 
..  die  time  appointed  for  payment. 

The  lease  in  question  is  under  the  first  power^ 
.  which  provides  re-entry  on  non-payment  of  the  rent 
^  generally,  without  prescribing  any  time  of  re-entry 
.  at  all,  or  any  special  terms  whatsoever.     The  pro- 
viso  in  the  lease  in  question  is,  if  the  yewly  rent  of 
.  3  /.  or  any  of  the  duties,  services,  reservations,  and 
,  payments  thereby  reserved  shall  be  behind,  unpaid, 
\  or  undone  in  part  or  in  all,  by  the  space  of  fifteen 
days  after  any  of  the  times  of  payment  or  per* 
'f  ^rmance,  and  no  sufficient  distress  or  distresses  caa 
be  had  or  taken  whereby  the  same  and  all  arrear- 
f  ages  may  be  r^sed.     It  is  contended  on  the  part  of 
'    the  Defendant  in  error  that  this  proviso  of  re-entry 
^    ^  the  lease  is  not  such  a  one  as  is  required  by  the 
settlement,  inasmuch  as  it  has  limited  a  time  for  re- 
entry, which   the  power  has  not;  and   inasmuch 
as  it  is  clogged  with  a  condition,  that  there  be  no 
$ufficient  distress,  which  the  settlement  does   not 
loetition. 

The  clause  requires  no  more  than  a  power  of  re- 
entry for  non-payment  of  rent,  giving  it  no  quali- 
fication or  modification  at  all.  There  is  a  clause  of 
re-eWry,  and  that  is  a  literal  compliance.  But 
though  the  power  is  general,  I  admit  it  must  be  exe- 
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1821.  cutedy  not  in  a  fraudulent  or  illusory  manner,  bi. 
in  a  reasonable  manner,  such  as  the  law  will  deea 
«•  reasonable.  In  the  clause  of  re-entry  for  the  ract 
aod  others,  rent  the  time  is  limited,  viz.  twenty-eight  dap 
I  admit  that  cannot  be  departed  from.  Why  wasn 
time  limited  in  this  ? — Because  the  settlement  mete 
to  leave  it  to  the  discretion  of  the  tenant  for  life  t 
insert  such  a  reasonable  power  of  re-entry  as  migfa 
secure  the  rent  to  the  reversioner.  The  object  c 
re-entry  is  merely  to  secure  the  rent,  and  has  bee: 
always  so  considered  in  law  and  equity ;  and  whe^ 
I  see  that  object  is  secured  reasonably  and  iairij 
and  we  are  not  tied  down  to  any  specific  temui 
I  think  the  power  is  well  executed,  being  accordio- 
to  the  intention  of  the  parties.  I  think  we  ough 
to  consider  the  deeds  and  acts,  ut  res  magis  vaka 
quam  pereat  In  Cother  v.  Merrick*  in  tk 
Exchequer,  on  a  special  verdict,  the  question  wa 
whether  the  lease  was  a  good  lease  within  the  statute 
32  H.  8,  c.  28.  That  statute  is  to  enable  ten^C 
in  tail  to  make  leases  to  bind  as  if  they  were  tenant: 
in  fee  simple.  The  second  section  is,  provided  sue! 
leases  be  not  for  more  than  twenty- one  years,  aiK 
provided  that  upon  every  such  lease  there  be  re- 
served, payable  to  the  lessors,  their  heirs  and  suc- 
cessors, to  whom  the  said  lands  should  have  come 
after  the  deaths  of  the  lessors  if  no  such  lease  had 
been  thereof  made,  and  to  whom  the  reversion 
thereof  shall  appertain,  according  to  their  estates 
and  interest,  so  much  yearly  ferm  or  rent,  or  moiK, 
as  had  been  accustomably  paid.  The  lease  was  made 
reserving  the  rent  to  the  heirs  and  assigns  of  the 

♦  Hardr.  89. 
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^  lessor,  who  were  not  the  heirs  in  tail  entitled  to 

!i  the  rent,  yet  it  was  held  a  good  lease.     Hill,  B.      ^^f^^ 

fi  says,  **  In  the  exposition  of  statutes,  the  Judges         ^- 

/  ,  .  -i    lAELJEBSlT 

I    **  must  make  such  a  construction  as  to  advance  and    and  otben. 

**  not  to  frustrate  the  intention  of  the  makers.'* 
i   Parker,  B.  says,  *'  It  is  the  office  of  a  Judge  to  pre- 
I    **  serve  and  not  to  destroy  an  estate.'*     In  this  case 
I   the  Judges  gave  their  rational  construction  to  the 
\   lease,  which  gave  it  effect.     So,  here,  in  this  case 
I   before  your  Lordships,  I  conceive  we  ought  to  do 
the  same,    taking  the  true  interpretation  of  the 
I    power  to  be  to  leave  the  mode  of  re-entry  to  the 
I    direction  of  the  lessor.     Has  that  been  fairly  and 
bond  fide  and  reasonably  executed  ?     Is  the  period 
of  fifteen  days  a  reasonable  time  to  allow  for  re- 
entry?      In  the  case  of  rack-rent    twenty-eight 
4ays  is  expressly  given  i  if  the  parties  have  thought 
that  a  reasonable  time,  surely  the  fifteen  days  must 
be  ;  it  is  the  usual  time  as  found  by  the  jury ;  the 
law  will  judge  what  is  a  reasonable  time. 

The  last  objection,  which  was  mostly  if  not  en- 
tirely relied  on,  was  the  clogging  the  right  of  re- 
entry with  the  condition  of  their  being  ho  sufficient 
distress.  Is  that  reasonable  with  reference  to  the 
law  as  it  stood  when  the  lease  was  made  ?  I  conceive 
it  is.  The  2d  July  1757,  was  the  date  of  the  deed 
:  of  settlement  which  gives  the  power  of  leasing,  and 
which  was  subsequent  to  the  statute  of  the  4th  Geo. 
'  II,  c.  28,  which  was  in  the  year  1731,  which  regu- 
lates the  powers  of  re-entry  for  the  nonpayment  of 
rent.  Before  the  making  of  this  statute,  the  carry- 
ing into  execution  a  power  of  re-entry  was  attended 
with  great  difficulty  and  nicety.     There  must  have 
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i82i.      been  a  demand  of  the  rent  upon  the  land  j  if  thei 
tuiTu      ^^^  ^  house,  it  must  have  been  dema^ded  at  th< 
V-        fore  door ;  and  it  must  have  been  demanded  at 
and  othen.   convement  time  before  the  sun-setting  of  the  last 

of  payment,  so  as  that  money  might  be  numbereid 
and  received.     The  landlord  then  had  to  make  skm 
actual  entry  and  bring  an  ejectment.     If  all  the^c^ 
circumstances  were  not  critically  and  exactly  per^ 
formed  he  lost  the  right  of  re-entry  for  that  time^ 
and  was  forced  to  wait  till  other  rent  accrued^  aad 
then  had  to  make  fresh  demand  and  re-entry  f«r  ithe 
subsequent  rent.     If  he  had  complied  with  diese 
formalities,  and  brought  his  ejectment,  it  wa9  the 
uniform  practice  of  a  court  of  equity  to  relieve  agaiotf 
a  forfeiture  upon  payment  of  the  rent  and  costs,  C(ta- 
ndering  the  clause  of  re-entry  as  a  mere  securityftr 
payment  of  rent    What  is  the  alteration  made  by 
the  statute  ?  It  has  dispensed  with  the  fbrmafitkB 
attending  re-entries  by  the  common  law,  and  Mid 
that  when  the  landlord  has  a  right  to  re-enter,  and 
half  a  year's  rent  is  in  arrear,  he  shall  and  may  at 
once  bring  his  ejectment  and  recover  possession,  pro- 
vided there  is  no  sufficient  distress  to  be  foui^  op 
the  premises  to  countervail  the  arrears  then  due* 
The  tenant  also  may  pay  or  tender  the  rent  anil 
costs  to  the  landlord  or  hi^  attomey,  or  pay  the  nm^ 
mto  court  before  trial,  and  all  proceedings  sbdl 
6ease.     The  policy  of  this  law  is  to  prevent  ftr- 
feature  for  nonp^ymenit  of  rent,  and  to  fitcilitate  tfae 
landlord's  remedy  for  the  recovery  of  k ;  and  ^ 
the  same  time  the  L^s^iature  has  thougltit  it  rigbt 
to  impose  thi$  condition  :—^ypu  shall  not  gecttb^ 
tenant  if  there  be  &  isufficient  distress  to  secujoe  th^ 


399 


Ml 

ON  APPEALS  AND  WRITS  OF  ERROR. 

,  rent ;  you  may  have  an  action  or  a  distress  as  soon       'Bai. 
,  a^  the  rent  is  due,  without  waiting  fifteen  days.     It 

i^    .  O  ^  SMITH 

ik  Said,  ^*  still  the  statute   leaves  the  common^law        v, 
»  «  remedy  open  to  a  landlord  if  he  will  comply  with  ^^l^n! 
**  **'the  formalities^^  of  demand  at  the  last  hour  of  the 

*  **'  day,  and  make  re-entry ;  and  in  that  case  the  ne* 
'' ^cessity  of  distress  is  not  imposed  on  him/'  What 
^'tifien?  Why  th6  tenant  will  be  relieved  against  the 

■  forfeiture  in  a  court  of  equity ;  yet  it  does  not  seem 
'  clear,  even  in  that  case,  that  the  statute  does^  not 

■  shut  the  door  against  proceedings  by  re-entry  at  the 
^  common  law ;  but  upon  that  I  do  not  found  my 

*  Opinion.  The  Words  of  the  statute  are,  "  that  the 
^  ^landlord  shall  and  maty  bring  ejectment-/'  anA 
'   sttall  is  imperative.'   Under  the  stirt;ute  of  9  ft  9 

W.  3,  c.  11,  an  act  for  the  better  preventing  fH- 
Tolous  and  vexatious  suits  in  actiotis  for  penalties  for 
nonperformance  of  covenants,  the  plaintiff  ntay 
assign  as  many  breaches  as  he  srhall  think  iBt.  It 
was  at  first  contended  that  the  statute  was  not  Com- 
pulsory on  the  plaintiff  to  assign  breaches,  for  that 
the  statute  was  made  for  his  benefit,  and  therefore 
he  might  wave  it,  and  leave  the  defendant  to  his 
remedy  in  equity :  but  all  the  courts  in  Westminster 
Hall  held  it  to  be  compulsory  on  the  plaintiff  to 
assign  breaches  and  assess  damages,  and  the  defen- 
dant shall  not  be  put  to  seek  relief  in  equity.  This 
is  the  fair  construction  to  be  put  on  the  statute  of 
the  4th  Geo.  Il,  where  the  words  are  stronger,  being 
'*  shall  and  may ;"  and,  upon  the  same  principle,  if 
this  be  the  true  construction  of  the  statute,  tind  there 
is  no  decision  to  die  contrary^  then  there  is  an  etid 
of  the  question,  forthe  lease  will  then  have  expressed 
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1831.      no  more  than  that  condition  which  the  statute 

quires.     It  might  not  be  necessary  to  express  tbe 
V*        condition,  because  the  law  imposes  it.     But  I  will 

JERSEY 

2nd  Others,  supposc  it  to  be  left  opcu  to  the  landlord  to  proceecl 
in  the  old  way,  as  before  the  statute,  and  a  reasocx.- 
able  clause  of  re-entry  is  all  that  the  power  required, 
can  the  adoption  of  the  same  condition  which  tlie 
Legislature  has  adopted  in  similar  cases  be  consi- 
dered as  unreasonable  ?  The  case  of  CoJ^e  v.  Datf  ^^ 
has  been  cited  as  an  authority  of  the  Court  of  King  *s 
Bench  that  the  inserting  a  condition  of  re-entry 
a  lease  made  under  a  power  in  these  words,  ** 
'*  case  no  sufficient  distress  can  be  taken  on  tb. 
"  premises,'*  they  not  being  in  the  power,  was  n 
a  good  execution  of  that  power.  I  doubt  very  mu< 
the  propriety  of  that  decision ;  but  be  that  case 
.it  may,  it  is  different  in  one  material  feature  fro: 
the  present  case.  The  re-entry  required  was  fi 
nonpayment  of  the  rent  reserved  by  the  space 
twenty-one  days,  so  that  there  was  a  specification 
a  particular  mode,  and  therefore  it  perhaps  might  hpe 
inferred  no  other  qualification  woidd  be  warranted* 
Here  no  time  is  limited  :  a  power  of  re-entry  gene- 
rally is  all  that  is  required ;  and  therefore  1  thinJ: 
reasonable  qualifications  may  be  made. 

In  this  present  case,  which  was  only  a  few  years 
afterwards,  the  same  court  thought  this  power  well 
executed.  They  must  have  thought  their  former 
decision  was  wrong,  or  that  this  case  was  distin- 
guishable from  it:  Lord  EUenborough  and  Mr. 
Justice  Bayley  sat  upon  both  those  cases.  But 
whatever  may  be  the  construction  upon  the  statute 

•  13  East,  118. 


*  ON  APPEALS  AND  WRITS  OF  ERROR.  40I 

^  of  the  4  Geo.  2,  I  do  not  rest  my  opinion  upon  that.       1821. 
>  My  opinion  is  founded  upon  this,  that  the  power  of 
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^  leasing  leaves  it  to  the  discretion  of  the  lessor  to         •• 

O  VAST  l^ 
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make  a  reasonable  clause ;  and  that  the  power  of  re-   and  othen. 
1  entry  which  is  contained  in  this  lease  is  a  reasonable 
^  one ;  and  therefore  I  think  that  the  lease  is  not 
I  invalid. 

z    .    Grahaniy  B. — In  my  opinion  the  demise  of  the 
r   5th  September  1803  is  valid.     All  the  directions 
:   are  strictly  observed  in  the  lease,  yet  how  the  penner 
p    of  the  lease  was  enabled  to  be  correct  in  those  re- 
i    servations  but  by  the  aid  of  the  then  subsisting  or 
former  leases,  I  cannot  readily  conceive.     But  it 
seems  he  is  mistaken,  though  with  the  same  guides, 
in  the  clause  of  re-entry  for  non-payment  of  rent ; 
for  it  is  said  he  has  unwarrantably  and  without  au- 
thority or  power,  given  1 5  days  respite,  and  annexed 
a  qualification  that  no  sufficient  distress  can  or  may 
be  had  on  the  premises,  whereby  the  arrearages  df 
this  I  /.  half-yearly  rent  may  be  fully  raised,  levied, 
and  paid. 

And  the  question  is,  whether  this  lease,  with  a 
clause  of  re-entry  so  qualified,  is  a  proper  and  valid 
execution  of  the  power  created  by  the  settlement? 
Whether  it  be  so  or  not  must^  depend  on  these  con- 
siderations, viz.  whether  it  is  substantially  conform- 
able to  the  intention  of  the  creator  of  the  power, 
suitable  and  adequate  to  its  object  and  purpose,  and 
not  injurious  or  inconvenient  to  the  person  next  in 

rettiaiuder  or  succession. 

I  will  not  trouble  your  Lordships  with  cases  to 
show  that  powers  of  this  kind  should  receive  a  liberal 
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iS^u  construction.  I  ask  only  the  construction  of  plain 
common  sense :  but  as  these  powers  pervade  tbe 
«.  {settlements  of  all  the  great  and  potent  families  of 
^md^q^ln.  ^^  kingdom,  it  is  important  that  the  execution  of 
them  should  not  be  avoided  on  slight  or  immaterial 
departures,  even  from  a  prescribed  form,  still  less 
where  no  specific  form,  but  a  general  direction  is 
given.  A  prudent  father,  tenant  for  life,  with  such 
a  power,  makes  his  leases  with  the  fairest  inteiition ; 
he  provides  for  his  wife  and  younger  children  by 
his  savings  and  personal  estate  ;  his  eldest  son  suc- 
ceeds him,  and  upon  an  objection  of  this  kind  avcnds 
his  leases,  and  the  personal  estate  of  the  father  is 
exhausted  to  indemnify  the  lessees.  This  conaide- 
ration  would,  I  may  presume,  dispose  your  Lordships 
,nQt  to  be  rigid  in  the  construction  of  the  execiUion 
of  these  powers,  but  to  give  effect  to  them  when 
they  are  fairly  and  honestly  executed,  and  without 
injury  or  sensible  inconvenience  to  the  remainder- 
man. 

What  then  did  the  maker  of  this  power  mean  by 
the  words,  *'  so  as  there  be  contained  in  every  eucb 
,  lease  a  power  of  re-entry  for  nonpayment  of  the 
rent  V*  The  maker  does  not  say  what  power— he 
prescribes  no  form  of  the  clause.  What  is  it  but 
a  general  direction  to  insert  a  clause  of  re-entry  be- 
cause of  nonpayment  of  rent^  that  is,  where  the  rent 
is  not  duly  paid  ?  Thi^.  ^enor^  direction  was  never 
intended  to  be  inserted  verbally  in  the  future  i^; 
it  left  the  verbal  eacpoatioa  and  i^pecific  form  of  the 
clause  to  further  care  and  provision  |  no  ooniregraocer 
woidd  think  of  transcribing  the  terms  of  this  general 
direction.    Besides,  "  a  power  of  re-entry"  for  non- 


ce 
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*  payment  of  rent  necessarily  implies  a  selection  of  ^ iSai^ 

*  "One  out  of  several.     It  might  be  a  power  of  re-entry      smith 

*  at  common  law,  or  under  the  statute,  or  what  is  like-         '^' 

'  '      ^  ,  EARL  JERSEY 

^  liest  of  all,  a  power  such  as  had  been  inserted  in  all    and  others. 
<  former  leases  of  the  same  subject,  and  in  the  very 
I  lease  which  was  surrendered  to  make  way  for  the 
'  '{)resent.     I  repeat  it  therefore,  that  this  geneFal 
i  direction  necessarily  calls  for  the  exjeirise  of  jiic^- 
i  ment  in  preparing  the  clause.     I  speak  not  of  a 
i  -definitive  judgment,  that  must  ultimately  rest  with 
I  a  court  of  law  or  equity,  but  of  a  judgment  of  the 
;  person  who  executes  the  power,  or  his  conveyancer, 
•as  to  what  power  is  meant ;  the  answer  to  which  to 
-me  appears  obvious,  clear,  and  necessary — a  power 
'fit,  suited,  and  adequate  to  jthe  occasion*    Then  what 
•is  the  object  and  occasion?   The  co^cive  means  of 
*  enforcing  the  payment  of  rent :  for  my  error,  if  it 
be  an  error,  is  this,  that  clauses  of  re-entry  are  in- 
tended for  that  purpose  only,  and  that  courts  of 
equity  would  at  no  time  suffer  them  to  be  used  for 
any  other  purpose ;  and  that  if  the  clause  of  re-entry 
in  this  lease  had  been  unqualified,  as  it  is  contended 
it  ought  to  have  been,  a  court  of  equity  woidd  have 
-enjoined  the  landlord,  on  payment  of  the  rent  in 
arrear  and  costs ;  so  that  the  remainder-man  would 
not  have  been  at  all  the  better  for  the  unqualified  • 
-clause.     Looking  therefore  at  this  general  direction 
^^is  referring  to  the  exercise  of  some  judgment  or  dis- 
'  cretion  to  be  used  in  the  fisrmal  execution  of  this 
-  power,  let  me  consider  in  what  manner  a  tenant  for 
'  ^life  most  anxious  to  execute  it  with  scrupulous  fide- 
lity woidd  act.    He  would  consult  his  man  of  the 
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law.     The  lawyer  reads  this  general  direction, 
finds  he  must  look  into  former  or  subsisting  leas^s^ 
SMITH      to  know  first  what  lands  were  formerly  letten  for 
LARL  JERSEY  l^^^s }  secoudly,  what  the  rents  were  before  and  at 
and  others,   the  then  moment ;  thirdly,  what  heriots  had  been 
heretofore  reserved,  what  duties,  what  other  reser- 
vations were  to  be  made  and  secured.     Could  he 
forbear,  or  would  he  be  bound  to  forbear,  to  look 
into  the  clause  for  nonpayment  of  these  nominal 
rents  ?   Were  he  so  bound,  I  should  much  r^ret 
that  the  law  had  established  a  rule  which  excluded 
the  very  best  information  he   could  obtain.    But 
suppose  that  he  must  shut  his  eyes  to  those  clause 
'  in  former  leases,  and  in  the  very  subsisting  lease  of 
the  same  lands,  he  must,  in  the  first  instance,  con- 
sider what  is  a  fit  and  proper  clause  for  the  purpose* 
He  would  naturally  say,  I  cannot  pen  this  clause  in 
the  language  of  the  settlement ;  and  if  I  make  ft 
without  any  qualification  by  a  more  obvious  and  easfy 
means  of  obtaining  the  rent,  I  make  it  a  re-entry  at 
common  law,  with  all  the  inconveniences'  attending 
it,  and  its  ultimate  control  in  a  court  of  equity.  H^ 
would  therefore  conclude  that  he  had  better  take  tb^ 
statute  of  the  4th  Geo.  II,  c.  2,  for  his  guide,  and 
pen  the  clause  in  the  manner  which  that  statute 
•    seems  to  have  pointed  out  on  a  view  of  the  law  and 
equity  applicable  to  that  subject.     I  cannot  be  sup^ 
posed  to  mean  that  this  first  exercise  of  judgment  in* 
preparing  a  proper  clause  could  ultimately  weigh,  if 
in  the  execution  of  the  power  the  lawyer  had  mis^ 
construed   its  meaning  and   thu  intention  of  th^ 
maker ;  nor  can  I  be  supposed  to  mean  that  tb^ 
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ralidity  of  the  execution  of  the  power  could  properly 
)e  left  to  a  jury  ; — the  decision  on  that  point  could  " 

SMITH 

mly  be  by  a  court  of  law  or  equity.  v. 

I  have  said  that  the  clauses  for  re-entry  in  the  ^^^o£^rn^, 
brmer  and  subsisting  leases  were  a  proper  guide  to 
ihe  exercise  of  discretion  in  preparing  those  clauses  ; 
)ut  I  say  it  subject  to  the  doubt  which  some  may 
mteitain  ;  and  if  I  am  not  allowed  to  use  thatevi- 
lence  I  do  not  feel  that  the  argument  in  support 
if  my  view  of  this  question  is  much  impaired ; 
hough  with  that  evidence  the  point  is  decided. 
3ut  I  take  this  to  be  a  case  very  different  from 
'^oke  V.  Boothy  which  I  know  has  been  over-ruled 
^y  many  subsequent  approved  decisions.  In  that 
lase  the  Court  of  King's  Bench  were  called  upon 
o  put  a  construction  on  a  written  and  explicit  cove- 
lant  of  no  ambiguity,  or  if  any,  of  a  patent  am- 
iiguity  ;  it  was  a  covenant  to  grant  a  new  lease  on 
he  dropping  of  one  of  three  lives,  for  the  lives  of 
be  two  remaining,  and  the  third  life  under  the  same 
ents  and  covenants.  But  this  is  not  a  question  on 
hie  language  of  a  written  instrument ;  it  is  impossi- 
le  to  contend  that  it  should  be  literally  transcribed 
ito  the  clause ;  it  must  have  some  modification  : 
ad  if  you  admit  any  you  admit  the  exercise  of 
ommon  sense  and  the  consideration  of  the  fitness 
nd  propriety  of  the  power;  and  to  my  apprehen- 
on  you  admit  inquiry  as  to  what  clause  of  re- 
titry  the  settler  meant.  She  has  bid  you  look  to 
nrmer  leases  as  to  the  lands  so  usually  letten,  the 
Rial  rents,  heriots,  services,  and  covenants  for  their 
scovery,  and  for  doing  suit  at  the  mill ;  has  she 
ot   therefore  bi4  you  look  for  what  was  the  usual 

\0L.    III.  BE 
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and  proper  clause  of  re-entry  for  non-payment  o. 
SMITH      those  nominal  rents  ?     This  extrinsic  evidence  mm 
^'        not  resorted  to  for  the  purpose  of  explainim;  the 

SARL  JERSEY  ,  .  *        ^  *7 

and  others,   written  and  unfolded  language  of  an  instrument 
but  as  a  guide  how  to  unfold  and  prepare  a  futiw 
instrument  under  a  general  direction,  to  obsent 
in  all  particulars  what  had  theretofore  been  dose. 
That    is    the   substance    of  all   the  restriction^ 
'^  do  as  has  been  done  heretofore."     But  I  do  not 
wish  to  involve  the  case  in  this  discussion ;  thooglL 
for  my  own  part  I  think  the  facts  found  by  thb 
special  verdict  and  rightly  admitted  in  evideooe 
decide  the  question. 

As  to  the  question  arising  on  the  assumption  thit 
the  giver  of  the  power  meant  that  the  clause  of  re- 
entry should  be  simple  and  absolute,  it  is  said,  witk 
great  impression  on  many,  that  there  is  a  mauifot 
distinction  between  a  simple  power  of  re-entry,  and 
a  power  clogged,  as  it  is  said,  with  a  condition  or 
troublesome  qualification  ;  but  the  question  is  vA 
on  a  difference  in  terms,  but  on  a  difference  in  9^ 
stance  and  effect ;  a  difference  which  may  seasiblf 
injure  the  remainder-man,  not  on  a  difference  whidi 
leaves  him  effectually  in  the  same  situation,  or,  ai  I 
think,  in  a  situation  which  may  be  proved  to  be  better. 
To  judge  of  this,  let  me  suppose  that  a  clause,  such 
as  has  been  suggested,  had  been  inserted  in  the  pra^ 
sent  lease ;  how  would  it  have  availed  the  remaindflF" 
fnan  ?  He  must  have  begun  by  a  demand  of  his  rent 
of  1  /•  at  proper  time  and  place.  It  is  hardly  neoei- 
sary  to  quote  Lord  Coke  s  Commentary  on  Littletoa* 
to  show  with  what  punctilious  and  expensive  acca* 

*  153  a,  154  a,  eoi  &  soft. 
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Bcy  this  must  be  done  ;  the  preamble  of  4th  Geo.  2,       1821. 
officiently  shows  how  much  those  niceties  were  felt 


SMITU 


s  impediments.     He  must  then  with  much  trou-         v. 

EARL  JE 

and  others. 


le  and  expense  serve  his  ejectment,  and  for  a  rent  ^^*^  jbmey 


rrear  of  1  Lj  and  he  is  immediately  met,  first  by 
he  di^race  of  such  a  proceeding,    and  then  by 

bill  in  equity,  with  a  tender  of  his  1  /.  and  costs. 

may  presume  that  it  was  the  knowledge  and  pre- 
valence of  this  equity  that  gave  occasion  to  the  sta- 
lite  4th  Geo.  2,  which  empowered  the  courts  of  law 
y  exercise  the  equitable  jurisdiction,  and  provided, 
n  the  one  hand,  an  easier  remedy  for  the  landlord 
i>  enforce  the  payment  of  his  rent ;  and  to  the 
mant   a  more  prompt  and  less  expensive  relief, 
Flien  powers  of  re-entry  were  abused.     I  do  not 
ontend  that  this  statute  has  taken  from  the  land- 
nd  his  right  of  reserving  to  himself  a  power  of 
e-entry  absolute;  biit  it  excludes  him  from   all 
cnefit  under  the  statute  if  he  does  not  pursue  the 
teps  which  it  points  out;   and  when  a  question 
rifles,  as  here,  of  a  fit  and  proper  power  of  re-entry 
BT  non-payment  of  rent,  what  better  guide  presents 
tself  for  the  judgment  of  a  man  who  is  to  prepare 
he  clause,  than  the  directions  of  a  statute  framed 
it  the  view  of  all  the  legal  rights  of  the  landlords 
ad  the  equitable  relief  of  the  tenant  ?    And  we 
Bay  remember  that  when  this  power  was  created 
be  statute  of  4  Geo.  2,  had  passed  many  years,  and 
ke  operation  was  known  and  ^evalent. 

I  have  said,  that  the  giver  of  this  power 
iieant  by  the  words  used  a  power  fit,  and  suited, 
nd  adequate  to  th^  occasion,  that  is,  to  its  pro- 
Mr  and  allowable  use^  the'^curity  and  enforce - 
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ittaj^      ment  of  the  payment  of  the  rent :  and  I  take  it 

SMITH       for  a  clear  principle  of  equity  that  the  landlord 

^'         shall  use  it  for  no  other  purpose.     But  two  incon- 

EARL  JERSEY  ^  ^  T       T  ^ 

iifid  Others,  veniences  are  pointed  out  as  affecting  the  remainder- 
man ;  first,  that'  of  proving  that  there  was  no  suffi- 
cient distress  on  the  premises  ;  secondly,  the  delay 
and  expense  of  a  replevin.  The  first  is  applied  to 
an  estate  for  lives,  where  the  rent  is  merely  nominal, 
and  intended  only  to  preserve  the  relation  of  land- 
lord and  tenant,  and  the  right  to  future  fines.  It  is 
almost  impossible  to  suppose  property  of  that  kind 
so  dismantled  as  that  the  landlord  should  be  put  to 
any  difficulty  to  find  a  cow,  or  horse,  or  piece  of 
furniture,  to  pay  a  rent  of  i  /.  and,  with  respect  to 
the  second  difficulty,  the  same  may  be  said  of  the 
improbability  of  any  replevin  for  so  small  a  rent 
But  the  best  answer  is,  that  if  the  clause  of  re-entry 
stand  ever  so  absolute,  the  tenant,  though  he  would 
not  be  heard  in  equity  to  say  that  there  was  a  suffi- 
cient distress  on  the  premises,  could  stay  the  pro- 
ceedings at  law  on  payment  of  the  rent  and  costs ; 
foi*  I  take  it  that  it  was  always  and  originally  in  the 
jurisdiction  of  a  court  of  equity  to  relieve  against 
clauses  of  re-entry  for  non-payment  of  rent,  where 
the  tenant  was  ready  to  pay  the  rent,  or  to  give 
better  security  if  required,  for  the  punctual  paymtfit 
of  it,  whatever  doubts  the  court  of  equity  might 
entertain  of  clauses  of  re-entry  for  breaches  of  other 
covenants,  where  it  might  not  be  so  easy  to  place 
the  landlord  in  that  situation  with  regard  to  his  pro- 
perty, which  he  had  a  right  by  all  means  to  secure 
to  himself. 

With  respect  to  the  cases   cited  I  shall  con- 
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fine  myself  to  a  very  few  observations  on  only  1821. 
two,  those  of  Coa:e  v.  Daj/,  and  Hotley  v.  Scot  ^^^^^ 
With  respect  to  the  former,  I  am  reported  to  have  '^' 
expressed  myself  too  strongly,  by  saymg  that  it  was  and  otbers. 
contrary  to  law  and  common  sense  ;  and  those  ex- 
pressions have  been  justly  animadverted  on  by  one 
of  my  learned  brethren,  I  do  not  recollect  to  have 
used  such  expressions  as  applied  to  that  case ;  but 
if  in  the  warmth  of  argument  any  such  expressions 
did  escape  me,  I  have  only  to  regret  that  I  have 
been  so  faithfully  reported.  This^  however,  I  may 
say,  that  from  my  manner  of  introducing  my  own 
opinion  I  could  not  fairly  be  understood  to  mean 
an  attack  on  that  authority  so  unbecoming.  I  cer- 
tainly mentioned  that  case  as  standing  in  the  way  of 
the  present  decision,  and  opposed  to  it  the  contrary 
decision  of  Hotley  v.  Scot^  that  in  that  equipoise 
of  authorities  I  might  more  fairly  exercise  my  own 
judgment;  and  I  said  upon  that  occasion,  what 
I  now  repeat,  that  notwithstanding  the  imperfect 
printed  report  of  Hotley  v.  Scot^  it  is  impossible  to 
read  Mr.  Butler's  note,  (whatever  may  be  said  of 
his  then  youth  and  inexperience),  and  not  to  see,  that. 
the  point  of  the  effect  of  a  qualification  similar  to 
the  present  was  distinctly  made,  argued  upon,  and 
over-ruled.  Lord  Mansfield  saying,  as  I  apprehend, 
with  perfect  accuracy  and  truth,  that  the  clause  was 
a  reasonable  one  and  conformable  to  the  statute  of 
Geo.,  2 ;  and  that  clauses  of  re-entry  for  non-pay- 
ment of  rent  were  in*  equity  considered  only  as 
the  means  of  enforcing  the  payment  of  it.  But, 
perhaps  your  Lordships  may  think  the  case  of  Coxe 
y.  Day  distinguishable  from  the  present.     The  ob- 
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i8ai.  servation  of  my  learaed  brother,  who  first  deliveuft/ 
his  opinion,  is  material,  and  in  that  case  there  was 
^'  no  reference,  nor  necessity  of  reference,  to  former 
and  o^my  leases  as  to  what  lanas  should  be  letten,  what  an- 
cient rents,  what  heriots,  suilSj  duties,  or  senioes 
should  be  secured.  It  was  a  power  to  lease  ami  of 
the  lands,  with  the  single  qualification,  that  tbe 
leases  should  reserve  the  best  and  most  improved 
rents. 

The  decision  of  the  Court  of  King's  Bench  in  the 
present  case  may  be  thought  to  throw  some  doubt  on 
(Joxe  V.  Day ;  and,  all  the  cases  considered,  die 
present  is  open  to  your  Lordships  decision.  I 
humbly  offer  my  opinion,  that  the  lease  in  queatioD 
is  not,  for  any  reason  that  I  can  suggest,  an  invdid 
execution  of  the  power. 

Richards,  C.  B.    The  question  arises  upon  a  deed 
of  settlement  made  on  the  marriage  of  Lady  Vem(m, 
by  which  her  Ladyship  was  made  tenant  for  lifet 
with  remainder  to  Lord  Vernon,  her  intended  hus- 
band, for  life,  with  powers  of  leasing,  which  were 
given  to  each  of  them  as  they  should  happen  to  be 
in  possession  of  the  premises.   One  power  is  to  lease 
the  mineral  lands,  in  which  there  is  no  clause  of 
re-entry  at  all ;    the  power  mentioned  secondly  in 
the  settlement  is  to  grant  leases  at  a  rack-rent,  with 
a  proviso  for  re-entry  in  case  the  rent  be  in  arrear 
for  twenty-eight  days  :  in  that  case  there  is  a  power 
of  re-entry  required  in  the  lease  to  be  granted  for 
non-payment  of  the  rent ;  but  there  is  an  extemM 
of  the  time  from  the  days  fixed  for  the  payment  of 
the  rent  to  twenty-eight  days.     The  clause  is  to  be 
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1  introduced  into  a  lease  in  which  the  rent  and  the  'Bai. 
I:  occupation  run  together,  and  are  considered  as  of  .,(„■ 
B    the  same  value,  the  rent  is  paid  and  payable  for  the         ^• 
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I  year  during  which  the  enjoyment  of  the  premises  lod  othm. 
i  has  been  had  ;  yet  by  the  power  in  that  case  there 
\  is  expressly  an  extension  of  twenty*eight  days  given 
I  for  the  payment  of  the  rent.  The  power  now  in 
I  question  authorizes  Lord  and  Lady  Vernon,  ns  each 
of  them  shall  come  into  possession  of  the  premises, 
J  to  grant  leases  of  such  parts  of  the  land  as  were  then 
I  leased  for  life  or  lives,  so  as  there  be  reserved  the 
I  ancient  and  accustomed  yearly  rents,  duties  and 
,    services. 

It  seems  to  me  impossible  to  ascertain  what  lands 
were  then  leased  for  life  or  lives  without  looking 
into  the  leases  and  other  instruments  which  were 
produced  at  the  trial ;  and  the  production  of  the  same 
instruments  is  equally  necessary  to  show  what  the  an* 
cient  and  accustomed  yearly  rents  were.  In  this  view 
of  the  case,  as  it  seems  to  me  to  be  impossible  to 
consider  the  effect  of  these  powers  without  looking 
to  the  instruments  to  which  I  refer,  it  follows,  that 
in  my  judgment  they  were  properly  admitted  in 
evidence  at  the  trial.  Then  come  the  words  of  the 
clause  in  question,  viz.  **  and  so  as  there  be  contained 
in  every  such  leasd  a  power  of  re-entry  for  non- 
payment of  the  rent  thereby  to  be  reserved.'*  A 
more  general  power  can  never  be  expressed  :  It  is 
not  clogged  with  any  qualification  ;  it  requires  only 
a  clause  of  re-entry  "  for  nonpayment  of  the  rent,'* 
not  on  nonpayment  of  the  rent.  There  is  no  allu- 
aion  to  an  immediate  entry  Jar  or  on  nonpayment  of 
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the  rent,  but  a  clause  of  re-entry  generally  for  non« 
sMiTu      payment  of  the  rent. 
^'  Now  in  this  last  case,  which  is  the  case  before 

EARL  JERSEY  ^  ' 

and  othen.  your  Lordships,  the  lessee  pays  the  fine  coBtracted 
for  to  the  tenant  for  life,  the  lessor,  at  once,  in  the 
very  commencement  of  the  term.  The  tenant  for 
life  receives  at  that  time  the  whole  value  of  the  lease 
and  of  the  premises  demised,  except  the  nominal 
rent  of  2  /.  per  annum,  and  the  small  duties ;  and  it 
can  hardly  be  supposed  that  it  could  be  the  intention 
of  the  parties  to  the  settlement,  in  a  case  where  the 
lessee  paid  all  the  value  at  the  first  instant,  that  he 
should  be  in  a  worse  condition  than  the  lessee  under 
the  other  power,  paying  rack-rent,  who  was  not  to 
pay  any  rent  until  he  had  enjoyed  the  possession  of 
the  premises,  and  to  whom  an  extension  of  twenty- 
eight  days  beyond  the  time  fixed  for  the  payment 
of  his  rent  was  given. 

Now  Lord  Vernon,  intending  to  execute  this 
power,  executed  the  lease  in  question,  containing  a 
power  of  re-entry  for  nonpayment  of  rent,  with  this 
proviso,  *^  that  if  it  shall  happen  at  any  time  during 
the  said  estate  hereby  granted,  that  the  said  yearly 
rent  or  sum  of  2  /.  and  every  or  any  of  the  duties, 
services,  reservations  and  payments  hereby  resenred, 
or  any  part  thereof  shall  be  behind,  unpaid  or  on* 
done,  in  part  or  in  all,  by  the  space  of  fifleen  days 
next  over  or  after  any  or  either  of  the  days  or  times 
whereat  or  whereupon  the  same  ought  to  be  paid, 
done  or  performed  as  aforesaid,  and  no  sufficient 
distress  or  distresses  can  or  may  be  had  and  taken 
upon  the  said  premises,  whereby  the  same  and  all 
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P^rrearages  thereof,  if  any  be,  may  be  fully  raised,  1821. 
levied  and  paid,''  it  shall  and  may  be  lawful  to  and 
2for  Lord  Vernon,  or  the  person  to  whom  the  free- 
^ihold  or  inheritance  shall  belong,  to  re-enter :  and  ^^^^^ 
Ahe  question  before  your  Lordships  is,  whether  this 
Lproviso  is  agreeable  to  the  power,  which  directs  that 
■in  the  lease  there  should  be  a  power  of  re-entry  for 
vnonpayment  of  rent. 

ii     There  are  two  objections  stated ;  the  first  is,  that 
tin  the  lease  the  time  for  the  payment  of  the  rent  is 
^extended  to  fifteen  days,  whereas  it  is  insisted  that 
■the  re-entry  ought  to  have  been  immediate,  and  at 
rifthe  time  when  the  rent  was  reserved  to  be  payable. 
iiThe  second  objection  is  that  the  re-entry  is  >  given 
pin  reference  to  a  want  of  a  sufficient  distress. 
|.      It  is  clearly  established  that  the  construction  of 
t  powers  is  to  be  governed  by  the  intention  of  the 
parties  who  make  them,  that  intention  to  be  ascer- 
2  tained  by  a  fair  interpretation  of  the  language  in 
J  v^hich  the  power  is  worded  ;  in  this  case,  Lord  and 
,  Lady  Vernon,   uniting  in  marriage,  may  be  con- 
^  sidered  under  their  settlement  as   owners  of  the 
I  estates,  though  before  marriage  it  was  her  Lady- 
.  ship's  property.     By  this  settlement  they  propose 
to  grant  leases  to  all  who  choose  to  take  them  upon 
the  terms  mentioned  in  the  powers ;  one  of  which, 
relating  to  the  property  under  consideration,  is,  that 
the  lease  should  contain  a  condition  of  re-entry  for 
non-payment  of  rent.     It  has  been  considered,  and 
has  been  ruled  in  many  cases,  that  in  the  construc- 
tion of  powers  the  courts  ought  to  be  as  liberal  as 
may  be ;  and  more  liberal  in  favour  of  a  lessee  where 
the  power  is  executed  by  the  person  out  of  whose 
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^    ^Q^'-       inheritance  the  estate  issues  than  when  executed  by 
SMITH       A  third  person,  a  stranger.     It  has  been  contended, 

EARL  J  ^^^*  ^^  *^^®  ^^*^'  *^^  estate  moving  originally  from 

and  othen.   Lady  Vemon,  Lord  Vernon  was  to  be  considered 
as  a  stranger,  and  that  there  ought  therefore  to  be 
a  greater  strictness  applied  with  regard  to  the  lewe 
than  if  he  was  originally  the  owner  of  the  estate ;  ^ 
but  I  beg  of  your  Lordships  to  observe,  that  in  tbii 
case    Lord !  and  Lady  Vernon  had  each  of  them, 
when  in  possession,  the  same  power  to  grant  leases; 
the  words  of  the  power  are  precisely  the  sameii 
applied  to  each  of  them,  and  must  be  construed  u 
much  to  apply  to  a  lease  made  by  Lady  VemoD> 
as  to  this  lease  made  by  Lord  Vernon  ;  and  there- 
fore they  must  be  construed  with  the  same  attentioo 
to  the  meaning  as  if  the  words  were  applied  to  a 
lease  by  one  or  the  other,  and  we  are  bound  to  cod* 
dider,  in  construction,  the  lease  in  question  as  if 
made  by   Lady  Vernon,   from   whom   the  estate 
originally  moved,  and  who  may  fairly  be  considered 
as  in  a  situation  similar  to  the  case  which  I  am  about 
to  mention,  and  upon  which  some  of  your  Lordships 
can  have  no  doubt.     Suppose  a  landlord  seised  in 
fee  simple  enters  into  an  agreement  in  writing  with 
a  man  to  grant  him  a  lease  for  a  number  of  years, 
with  a  right  of  re-entry  lor  non-payment  of  rent  at 
the  time  specified :  Suppose  a  bill  filed  in  a  court 
of  equity  by  one  or  the  other  of  the  parties  for  a 
specific  performance  of  the  agreement,  the  Court 
would  refer  it  to  a  master  to  settle  the  terms  of  the 
lease ;  and  any  gentleman  who  has  ever  sat  in  a 
court  of  equity  must  admit,  that  the  Court  will^  if 
applied  to,  direct  the  insertion  of  a  power  of  re- 
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*  entry  upon  reasonable  and  usual  terms,  and  unques-       i8'^i. 
'*  tionably  extend  the  time  of  re-entry  to  a  reasonable       ^^jj^ 
!'  time  beyond  the  time  fixed  for  payment  of  the  rent ;  j.^^^  jebs£t 
>t  referring  at  the  same  time  to  a  sufficiency  or  defi*    and  otben. 
u  dency  of  distress,  as  in  the  present  lease^    I  mention 
W  this  case  of  an  agreement,  because  it  seems  to  me  to 
n  apply  very  closely  to  the  case  before  your  Lordships. 
R  Courts  of  equity  adopt  the  same  principle  and  prac- 

I  tice  in  hundreds  of  instances,  such  as  leases  by 
1;  guardians  of  infants,  committees  of  lunatics,  and  the 
ii  like.     The  Court  so  acts  because  it  executes  the 

II  intention  of  the  parties ;  and  a  court  of  law  in  con- 
i   itruing  powers,  is  equally  bound  to  adopt  the  inten« 

tion  of  the  parties  creating  the  power ;  and  there  is 
I  no  difference  in  the  construction  of  words  in  a  power, 
I  and  of  words  in  any  other  instrument.  Suppose 
I  Lord  Vernon  had  agreed  to  grant  a  lease  pursuant 
I  '  to  his  power,  and  had  not  granted  it,  and  there 
was  a  bill  in  equity  filed  to  compel  him,  or  by  him, 
to  compel  the  person  who  had  agreed,  to  execute 
the  lease  according  to  the  power,  the  court  would, 
I  doubt  not,  direct  a  lease  to  be  executed  with  a 
power  of  re-entry  upon  the  usual  and  reasonable 
terms,  which  would  be  according  to  its  construction, 
according  to  the  intentions  of  the  parties  creating 
the  power ;  and,  I  presume,  the  lease  to  be  executed 
under  the  orders  of  the  court  would  be  similar  to 
that  which  has  been  executed  in  this  case.  I  am 
more  willing  to  refer  to  the  proceedings  of  a  court 
of  equity,  because  1  am  speaking  in  the  presence  of 
those  who  have,  perhaps,  more  knowledge  and  ex- 
perience than  any  persons  of  the  present  or  any 
fonner  times. 
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1821.  I  understand  from  extensive  information,  and  my 

own  experience,  such  as  it  is,  justifies  me  in  believ- 
V.  ing  that  the  practice  of  all  conveyancers  has  been 
'and  o^ert.^  Consistent  with  what  I  have  stated  now,  so  far  as 
the  extension  of  the  time  is  concerned ;  and  if  it  be 
so  it  pertainly  must  be  considered  as  founded  upon 
the  intention  which  is  ascribed  to  the  party  making 
the  power,  for  it  is  obvious  that  if  the  power,  as  it  is 
contended,  required  a  right  of  re-entry  at  the  moment 
the  rent  was  due,  the  enlargement  of  the  time  would 
be  in  some  degree  unjust  to  the  reversioner,  as  it 
would  cause  a  postponement  of  the  day  of  payment: 
but  the  practice  has  been,  I  believe,  so  general  that 
it  must  be  strong  evidence  of  the  intention  ascribed; 
and  so  inveterate,  that  it  would  be  very  highly  dan- 
gerous to  affect  it :  and  I  have  always  understood 
that  the  Judges  have  always  considered  an  universal 
or  very  general  practice  amongst  conveyancers  a 
sufficient  ground  for  their  decisions,  though  they 
did  not  entirely  approve  of  the  principles  on  which 
the  practice  had  proceeded. 

On  this  point,  viz.  the  extension  of  the  time, 
I  have  been  always  inclined  to  support  the  lease, 
and  I  am  of  opinion  that  the  objection  ought  not  to 
prevail. 

With  respect  to  the  other  objection  to  the  lease, 
viz.  that  a  re-entry  cannot  be  had  unless  nd  sufficient 
distress  can  be  had  upon  the  premises,  I  do  notfindy 
from  the  best  inquiry  that  I  have  made,  that  any 
very  general  practice  or  understanding  upon  the 
subject,  namely,  with  respect  to  the  execution  of 
powers,  has  prevailed  among  conveyancers ;  and 
I  have  not  been  able  to  find  that  any  decision  has 
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•  yet  taken  place  by  which  I  am  in  a  judicial  point       1821. 

.  of  view  bound  to  abide.     I  must  confess  that  I  was '        '        ' 
for  some  time  convinced  by  the  reasoning  so  strongly         ». 

;  pressed  by  some  of  my  learned  brothers;  and  that  ^^^^^Tew^ 

,  I  formed  an  opinion  on  this  part  of  the  case  agree- 
able   to  theirs  from  whom  I  am  now  under  the 

'  necessity  of  dissenting ;  but  your  Lordships  com- 
mands have  obliged  me  to  re- consider  the  case,  and 
I  feel  great  consolation  in  having  had  the  oppor- 
tunity, as  I  hope  that  I  have  been  able,  to  take  a 
more  correct  view  of  the  subject. 

The  objection  to  the  part  of  the  lease  with  which 
I  am  now  troubling  your  Lordships  is  certainly 
greatly  supported  by  the  inconveniences  imposed  on 
the  reversioner ;  but  if  I  am  right  in  deeming  the 
lease  good,  notwithstanding  the  extension  of  the 
time  for  the  payment  of  the  rent,  it  must  be  because 
it  is  agreeable  to  the  true  intent  and  meaning  of 
the  power^  though  there  are  no  words  that  expressly 
allow  that  extension.  If  so,  it  may  be  right  to 
presume  that  the  words  used  in  the  power  meant 
more  than  is  expressed,  and  that  any  right  of  re- 
entry on  reasonable  and  usual  terms,  so  far  as  the 
extension  of  the  time  is  concerned,  is  good. ,  If  so, 
what  prevents  us  from  inquiring  whether  the  other 
terms  are  reasonable  and  usual,  I  mean  with  respect 
to  the  distress;  and  from  holding  that  if  they  are 
usual  and  reasonable  they  are  within  the  power  ? 
It  cannot,  I  think,  be  said,  that  the  circumstance  of 
the  want  of  a  sufficient  distress  can  be  considered  as 
imposing  any  condition  either  not  reasonable  or  not 
usual.  Every  one's  experience  shows  that  in  leases 
in  general  it  is  not  only  usual  but  most  general,  and 
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i8ai.       it  cannot  be  supposed  to  be  otherwise  than  reaioii'* 
"^"^      able ;  and  the  leases  produced  in  evidence,  which. 
V.         I  think  were  properly  received,  prove  the  existence 
and  others,    of  tfais  clausc  in  all  of  them  as  applied  to  the  power. 

It  is  observable,  however,  that  the  power  noiV^ 
under  consideration  is  the  first  in  the  settlement ;  i 
requires  in  very  general  terms  that  in  every  1 
pursuant  to  it  there  snould  be  a  power  of  re-eni 
for  nonpayment  of  rent,  or  because  the  rent  it  noi 
paid  ;  it  does  not  specify  any  qualification  or  con — 
dition,  and  only  requires  that  clause  of  re-entr^ 
without  more,  excepting  for  non-performance  d*tli^ 
covenants.     Now  it  is  clear  that  the  clause  doe^ 
contain  a  power  of  re-entry  for  the  nonpayment  ox 
rent,  than  which  nothing  in  the  world  can  be  mor^ 
general   and   unrestricted ;    and    under  words  90 
general  I  humbly  conceive  that  there  is  in  the  lea^^ 
a  clause  of  re-entry  on  reasonable  and  usual  term^ 
In  a  condition  of  re-entry  all  that  the  law  requires  ^ 
to  secure  the  payment  of  the  rent,  and  re-entry  i^ 
as  it  were,  penal ;  and  therefore  the  clause  in  ttii^ 
lease  under  the  general  words   of  the  power  i^ 
nothing  more  than  what  the  law  would  enforce  aa^ 
require,  and  therefore  the  clause  is  exactly  agreeable 
to  the  power,  as  it  is  reasonable  and  usual. 

That  the  real  object  of  the  power  of  re-entry  is 
secure  the  payment  of  rent  is  quite  obvious ;  for 
Court  of  Equity  acting  on  reasonable  grounds 
always  prevented  a  re-entry  from  taking  place  if  th< 
rent  is  paid,  though  the  time  of  re  entry  has  arrived^ 
because  it  was  considered  merely  as  a  security  for"^ 
the  payment  of  the  rent.     The  maker  of  it  canno 
be  supposed  in  directing  the  clause  of  re-entry 
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uive  intended  really  to  destroy  the  interest  given 
b  the  lessee,  but  to  secure  the  re-payment  of  the  smith 
rent  reserved  to  the  reversioner :  and  now  by  the  E^a,,)'^^^^^^ 
id  Geo.  II.  the  Legislature  has  given  a  sanction  to  uidodierft. 
lie  clause  which  is  used  here,  and  directed  the 
sffisct  of  it  in  general.  Surely  it  is  very  difficult  to 
magine  it  is  not  a  reasonable  clause,  since  the 
Legislature  has  authorized  it  in  an  Act  of  Parliament 
nade'expressly  for  the  purpose  of  assisting  landlords ; 
lad  I  apprehend  that  the  clause  must  be  considered 
M  agreeable  to  a  power  which  requires  only  a  clause 
of  re-entry  for  nonpayment  of  rents. 

I  beg  here  to  i*equest  your  Lordships  attention  to 
the  observations  which  I  have  made  on  the  proceed* 
imgs  of  Courts  of  Equity,  which  apply  to  this  head 
M  well  as  to  the  former  ;  for  I  conceive  that  those 
Qourts  would  direct  a  clause  similar  to  that  which  is 
DOW  in  question. 

Now  suppose  this  was  a  lease  by  Lady  Venuniy 

It    seems  to   me  that  according  to  the  argument  ^ 

itself  used  at  the  bar,  there  would  be  very  gireat 

difficulty  in  maintaining  that  the  lease  was  not 

according  to  the  power,  as  the  estate  moved  from 

Imt  ladyship,  and  therefore  the  construction  of  the 

power  would  be  more  favourable  to  the  lessee ;  and 

if  the  words  were  the  same  in  the  lease  she  might 

have  made  as  they  are  in  this  lease  which  Lord 

Vernon  has  made,  the  lease  would  I  think  be  con- 

adered  as  valid ;   and  there  can  be  no  different 

construction  of  the  same  words,  for  the  construction 

in  both  cases  must  be  on  the  intention  ascribed  to 

the  parties  who  used  them  in  the  settlement. 
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1821.  The  lessees  are  purchasers  for  valuable  eonsidera- 

""  tion  under  the  settlement,  and  upon  the  faith  of  the 
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^^ "      power  in  the  settlement,  they  have  paid  the  value  of 
EARL  JERSEY  tho  ostato  for  the  term  demised  to  them,  except  the 

and  otiiers. 

small  rent  and  duties.  I  am  persuaded  that  every 
court  must  feel  very  desirous  of  supporting  the  lease 
executed.  The  clause  objected  to  is  reasonable,  and 
perfectly  calculated  to  secure  the  rent.  It  is  inserted 
in  all  general  leases — it  is  sanctioned  by  Parliament 
— it  is,  as  I  conceive,  agreeable  to  the  proceedings  in 
Courts  of  Equity,  which  act  on  the  intention  of 
parties,  collected  from  the  instruments  executed  by 
them  ;  it  is  consistent  with  all  the  other  leases  in  the 
family  made  under  similar  powers. 

Under  these  circumstances  I  confess  it  appears  to 
me,  on  the  best  consideration  I  have  been  able  to 
give  the  case,  that  this  lease  is  warranted  by  the 
words  of  the  power  in  the  settlement,  and  that  the 
lease  is  valid. 

Dallas,  C.  J. — I  am  of  opinion  that  the  lease  in 
question  is  bad,  as  not  being  a  good  execution  of  the 
power. 

Two  objections  arise.  The  first,  as  to  the  fifteen 
days :  the  second,  to  the  clause  providing  as  to 
distress  :  and  the  case  has  been  argued  at  the  baTf 
and  considered  by  the  learned  Judges  on  the  double 
ground  of  authority  and  principle ;  to  each  of  which 
I  shall  separately  advert. 

And  first,  as  to  the  fifteen  days.  The  single 
case  cited  is  of  a  negative  nature ;  that  is,  one  in 
which,  though  other  objections  were  taken,  this  wa« 


ON  APPEALS  AND  WRITS  OF  ERROR-  431 

Dot.  And  on  this  case  I  think  a  great  deal  too  i8fli> 
.  much  stress  has  been  put ;  for  without  saying  at  ^^^j^ 
,  present  whether  the  objection  be  well  or  ill  founded.         ''• 

II  ...  •  ,  EABL  JEBSET 

good  or  bad,  intrinsically  considered,  I  will  only   andoth^n. 
observe,  that  when  it  is  seen  how  it  weighs  with 
V  many  learned  persons,  now  that  it  1^  taken,  it  seems 
to  me  it  is  going  a  great  way  indeed  to  assume  that 
^if  it  had  been  taken  formerly  it  could  not  have 
succeeded ;  and,  much  too  far  to  infer,  that  its  not 
7  having  been  taken  is  to  be  considered  as  proof  that 
*'  by  common  consent  it  was  treated  as  not  fit  to  take. 
*'  The  more  natural  and  rational  supposition  I  should 
^  apprehend  to  be  that  it  was  not  adverted  to  at  the 
time,  at  least  this  is  the  opinion  I  should  form,  for 
^^  J  know  not  on  what  legitimate  ground  of  reasoning 
*'^we  can  assume  that  what  appears  to  be  so  important 
^  fiott;,  was  considered  and  rejected  as  unfounded  then. 
M^till,   however,  let  this  case  weigh  as  much  as  it 
fairly  ought   it    is  admitted  to  be  but  negative 
authority;   and  the  question  now  occurring,   apd 
'' requiring  positive  decision,  it  must  be  examined  and 
^  determined  on  authority,  if  there  be  authority  ;  and 
if  there  be  no  authority  then  on  principle.     Such 
i^  then  is  the  only  case  relied  upon  with  respect  to  the 
i  objection  applying  to  the  fifteen  days. 
^  •  I  come  next  to  the  provision  as  to  there  being  no 
^  sufficient  distress.     And  here  again,  in  support  of 
■  the  validity  of  the  lease  one  case  only  has  been 
cited,  viz.  Hotley  v.  Scot^  as  bearing  directly  on  the 
^  point.     On  this  I  shall  not  waste  time  by  dwelling 
longer  than,  in  this  last  stage  of  the  discussion,  I 
feel  to  be  necessary ;  and  therefore,  as  to  the  im- 
perfection of  the  report,  the  character  of  the  re- 
vet. III.  F  F 
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1^21.      porter  as  such,  the  insufficiency  and  invalidity  of  the 
reasoning  as  reported,  and  the  other  grounds  of  ob- 
V,        jection  made  by  some  of  the  learned  Judges,  with 
^Md  otiwfre.^  whom  I  agree  in  opinion,  to  these  I  shall  merdy 
refer,  repeating  only  for  myself  what  I  said  upon  « 
former  occasion,  and  am  not  disposed  on  reflection 
to  retract,  namely,  that  though  the  particular  point 
now  under  consideration  was  not  adverted  to  then, 
in  the  decision,  reported  as  it  is,  still,  as  it  must  haie 
bden  different  if  the  objection  then  and  now  made 
had  been  deemed  valid,  I  think  that  in  faimen  I 
must  take  it,  such  as  it  is,  to  be  a  case  adverse  to 
the  opinion  I  entertain.     Taking  it  then  as  suchf 
and  trying  it  as  authority,  the  only  ground  to  whkfa 
at  present  I  am  addressing  my  observations,  the  fint 
objection  to  it  is  that  it  is  a  single  case,  not  profeis* 
ing  to  be  grounded  on  any  that  had  preceded,  nor 
appearing  to  have  been  supported  by  any  that  hal 
followed  it,  but  on  the  contrary  the  only  sunihr 
case,  Cose  v.  Dai/j  standing  in  opposition  to  itr 
for  as  such  I  consider  it,  and  for  reasons  whid  I 
shall  presently  give.     I  need  scarcely  add  that  fsA 
a  case,  dissented  from  as  it  now  is  by  so  vauxf  of 
the  learned  Judges,  admitted  to  be  inconsistent  with 
the  decision  in  Coa^e  v.  Dai/^  and  at  all  events  con- 
fessedly at  variance  with  the  observations  and  m- 
soning  of  Lord  Ellenborough  throughout  the  whols 
of  that  case,  can  scarcely,  as  mere  authority,  be  con- 
sidered of  much  avail.     In  opposition  to  it,  I  b^ 
said,  appears  to  me  to  be  the  case  of  Cbi^  v.  D(9* 
But  here  again  I  wish  to  deal  correctly  with  i^ 
subject  of  authority  ;   and  though  to  a  certain  de^ 
gree  (and  to  what  degree  I  shall  examine)  Com  ^» 
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*  Day  must  be  permitted  to  operate,  etiU  I  think  it     '^S2i. 
^\  is  not  to  be  relied  on  strictly  as  mere  authority,  even      smith 
•i^in  favour  of  my  view  of  the  subject;   first,  because  earl  jersey 
t'  if  Hotley  v.  Scot  was  rightly  decided,  Coxe  v.  Day   ^^  ^'^^' 
itvirould  be  in  opposition  to  it,  and  thus  we  should 

ilfokily  have  case  against  case ;  and  further,  that  with 
ijirespect  to  Ck>xe  v.  Day^  o(  the  learned  Judges  who 
imbw  support  the  judgment  of  the  King's  Bench,  it  is 
li£sapproved  of  by  one,  as  to  the  grounds  on  which  it 
iistands,  and  expressly  and  in  terms  dissented  from 
toby  the  other ;  and  lastly,  because  being  a  decision 
i«by  the  same  court  by  which  this  case  was  in  the  first 
iiinistance  decided,  if  to  be  distinguished,  as  it  is  con- 
pfbended  it  is  to  be,  then  it  does  not  apply ;  if  not  to 
fjbe  distinguished,  nothing  of  authority  can  result  from 
i^itwo  cases  decided  by  the  same  court  in  opposition 
^  each  other. 

gf  To  dispose,  therefore,  of  the  whole  subject  of  au* 
i/i3iority,  it  appears  to  me,  that  though  these  cases  as 
l^dted  have  aflPorded  much  matter  for  observation  and 
^alignment,  they  furnish  nothing  like  authority  when 
|C6rrectly  considered,  and  in  a  judicial  sense.  A  word 
IfOr  two  only,  before  quitting  this  part  of  the  subject, 
^0BL  what  has  been  much  relied  on  as  applied  to  the 
|Clgection  of  the  fifleen  dfiys,  namely,  the  general 
^prevalence  of  such  leases  to  be  taken  as  evincing,  it 
^is  said,  the  sense  of  the  Profession,  and  the  mischief 
^iSiSt  will  result  from  now  holding  the  objection  good. 
I  allow  to  these  topics  their  weight,  and  much  weight 
.  imdoubtedly  belongs  to  them ;  but  if,  when  strictly 
^  examined,  the  practice  proves  to  have  crept  in  against 
ffiinciple,  and  is  not  pretended  to  depend  upon  any 
positive  authority,  I  can  only  say,  .that  being  botftid 
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1831.       to  look  at  the  objection  now  that  it  is  made,  I  mu 

decide  upon  principle ;  and  if  principle  and  practic^^ 

"•         are  at  variance  practice  must  give  way ;  and  in  tl»^ 

tod  otheft.   case,  as  in  others,  if  the  mischief  be  extensive,  tt^ 

proper  remedy,  if  such  there  be,  must  be  sought  ((^M 

and  applied  elsewhere.     This  however  at  most  con-  — 

fines  itself  to  the  objection  as  to  the  fifte^  days  ^ 

for  with  respect  to  the  clause  of  distress,  it  is  no^ 

pretended  to  have  any  usage  or  practice  in  its 

vour ;  and  the  only  decided  case  is  directly  the  othei 

.  way.    And  with  respect  to  practice,  the  extension 

to  the  fifleen  days  operating,  I  admit,  in  [uoportion 

to  length  of  time  and  number  of  leases,  becomes  foc" 

this  very  reason,  and  in  the  same  proportion,  stronger 

against  the  clause  as  to  distress,  inasmuch  as  in  lU* 

such  leases  no  such  clause  is  to  be  found  ;    and  n:f 

brother  Holroyd,  to  whose  labour  of  research  ami 

solidity  of  learning  we  are  all  of  us,  at  all  times,  8C> 

much  indebted,  has  informed  your  Lordships,  that; 

on  an  accurate  research  he  has  not  been  able  to  fini- 

in  the  books  of  precedents  beyond  one  instance  oT 

such  a  lease,  and  that  not  appearing  to  be  adopted 

in  common  use.      Practice  is   therefore  not  onlf^ 

wanting  in  its  favour,  but  practice  is  the  other  my; 

and  in  this  respect  practice  and  decision  go  hand  in 

hand. 

I  come  now  to  consider  the  case  on  prindple* 
And  first,  I  admit,  that  if  the  power  is  to  be  deemed 
indefinite  as  to  time,  and  therefore  to  be  exercised 
in  a  reasonable  manner,  leaving  it  to  the  discretion 
of  the  party  by  whom  it  is  to  be  executed  to  decide 
what  is  reasonable,  it  does  not  appear  to  me  that  tl^ 
giving  fifleen  days  in  the  way  in  which  they^ 
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iigiyen  can  be  considered  as  unreasonable.  In  truth,  «8ai. 
if  I  deem  it  quite  immaterial  to  any  real  interest  of  smith 
rthe  parties,  or  as  to  any  substantial'  effect,  whether 
ri20^.  are  to  be  paid  by  the  one  and  received  by  the  •'x^o^*™* 
iOther  fifteen  days  sooner  or  later ;  and  so  I  appre- 
r.liend  the  party  might  have  thought  had  his  attention 
lEibeen  drawn  to  the  point.  But  when  I  am  told  of 
gvrhat  the  party  really  intended,  as  of  an  independent 
0iand  substantive  intention,  collateral  to  the  instru- 
jpnent  itself,  pre-existent,  and  having  caused  the 
^power  to  be  framed  precisely  as  it  is,  I  can  only  say 
^il  take  the  probability  to  be,  if  we  could  look  to  the 
^xnere  matter  of  fact,  that  the  party  himself  never 
^entertained  a  precise  intention  of  any  sort  on  the 
^€X^asion.  The  substantial  purposes  were  to  be  ac^ 
<M>inplished ;  the  detail  of  execution  was  of  course 
left  to  others ;  and  this  may  account  for  the  difficulty 
^tiiat  has  arisen.  Drawn  as  the  power  is,  it  was  pro- 
Ibably  supposed  by  professional  persons  that  the  for- 
imer  leases  might  be  looked  at,  and  the  clause  in 
question  being  found  there  was  adopted,  and  I  agree 
ireasonably  adopted,  if  such  leases  were  to  govern  or 
might  govern ;  but  whether  so  or  not  is  one  of  the 

^questions  in  this  cause,  and  which,  if  decided  in  the 
^•affirmative,  would  support  the  lease  as  far  as  this 
^objection  goes,  though,  decided  the  other  way,  the 

ca^  will  still  depend  ^n  the  other  general  grounds, 

';8nd  the  lease  may  notwithstanding  be  valid.  Fifteen 
.days  therefore,   if  time  might  be  given,  I  should 

icOonsider  as  not  unreasonably  given. 

/  In  like  manner  as  to  the  clause  of  distress,  I  see 
'  :iio  actual  injury  as  likely  to  result  from  it  in  this 
^  particular  case.     I  agree  with  several  of  the  learned 
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Judges  that  it  is  not  likely  ttmt  20^.  of  half-yearly 

SMITH      rent  would  be  suifered,  if  demanded,  to  remain  in 

BARL  JEB5BT  aiTcar ;  or  if  in  arrear,  that  in  the  case  of  leases 

and  others,    yp^j^  fij^^g  ^  distress  to  the  value  of  20^.  would  not 

be  found.  But  this  is  a  way  of  trying  the  questkm 
precluded  by  the  very  nature  of  the  question  itsdf. 
The  providing  for  a  particular  event  not  only  pre- 
supposes the  possibility  but  even  the  actual  occur- 
rence of  such  event ;  it  pre-supposes  to  provide  for 
it ;  it  anticipates  and  adapts  itself  to  it. 

The  question  therefore  arises  on  what  the  parties 
have  said  and  done,  not  on  the  reasonableness  of 
doing  it,  or  on  the  sufficiency  or  insufficiency,  tbe 
weight  and  value,  which  we  are  not  at  hbertyto 
consider ;  and  therefore  without  looking  out  of  the 
instrument,  but  to  the  instrument,  and  searching  in 
it  for  the  intent  to  be  collected  from  what  is  there 
expressed,  if  sufficiently  expressed,  in  other  wards, 
treating  the  question  as  your  Lordships  desire  ns  to 
treat  it,  that  is,  as  a  question  of  construction  arisffig 
on  the  instrument  such  as  it  is, — what  is  the  legil 
effect  of  the  lease  compared  with  the  power  P 

And  first,  to  look  to  the  po^ver,  (agreeing,  as  I  do, 
that  the  intention  of  the  party  must  govern,)  as  to  be 
collected  from  the  whole  instrument.  It  directs » 
clause  of  re-entry  for  nonpayment  of  rent,  and  dus 
merely  ;  nothing  is  said  as  to  time,  nothing  as  to 
distress ;  nothing  as  to  reasonable,  nothing  as  to 
usual ;  nothing  that  refers  to  any  former  lease  or 
leases  in  any  way  whatever^  so  as  to  furnish  a  rul^ 
though  reasonable  and  usual,  ancient  and  accustomedt 
are  terms  to  be  found  as  words  of  reference  in  se- 
veral parts  of  the  instrument,  directly  connecting 
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k:   themselves  with  former  leases  and  for  various  objects 
iii   and  purposes.  smTtu 

l!       first  then  as  to  time.     That  time  may  be  as  pro-  ^^.^^  JEKSL^ 
ii  perly  fixed  by  the  occurrence  of  an  event  as  by  the   *°^  otiiers. 
j^  express  specification  of  time  can  scarcely  be  denied ; 
1^  and  when  rent  is  made  payable  on  a  particular  day, 
Ii  connected  with  a  clause  of  re-entry  for  rwt  not  paid, 
It  I  can  only  understand  not  paid  on  the  day  when 
B)  payable.     In  this  there  is  nothing  ambiguous,  no- 
,j  thing  deficient,  nothing  to  be  implied  to  complete 
g  what  is  expressed.     Nor  has  it  been  argued,  that  if 
g  the  lease  had  been  drawn  in  the  very  terms  of  the 
^  power  it  would  not  have  been  a  proper  execution 
^,  of  the  power.    But  it  is  said  in  the  same  instrument 
y.  twenty-eight  days  are  given  for  payment  on  the 
g  leases  at  rack-rent,  being  a  substantial  and  heavy 
^  rent,  before  forfeiture  can  attach  for  nonpayment ; 
and  it  is  argued, — Could  the  party  intend  a  provision 
.    80  preposterous  and  harsh  as  that  forfeiture  should 
^  become  the  immediate  consequence  of  a  half-yearly 
rent  of  20  s.  falling  into  arrear  ?    To  which  I  an- 
;  swer,  that  this  suggestion  of  harshness  appears  to  me 
to  be  imagination,  and  nothing  more ;   for  what  of 
real  harshness  is  there  in  making  an  estate  liable  to 
forfeiture  upon  nonpayment  of  a  sum  so  small,  as 
from  its  very  smallness  not  to  require  time  to  be 
given  to  pay  it  ?    Fifteen  days  were  scarcely  neces- 
sary to  put  a  party  into  condition  to   pay  20^.! 
And  further,  why  the  party  to  receive  could  not 
judge  if  time  were  to  be  given  as  to  the  fifteen  days 
as  well  as  to  the  twenty-eight,  I  am  altogether  at  a 
loss  to  conceive.     If  at  liberty,  therefore,  to  conjec- 
ture as  to  intent,  independent' of  the  words  made 
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use  of,  my  conjecture  would  be,  that  the  party  hint— ^ 
self  meant  nothing  as  to  the  fifteen  days  beyoncS 
V'         what  he  has  said ;  that  he  meant  only  what  he  ha^ 
and  othen.  Said,  and  Still  less,  if  possible.     Can  I  suppose  ika* 
he  actually  meant  time  to  be  given,  intentioDiUjF 
avoiding  to  decide  what  that  time  should  be,  add. 
this  merely  to  leave  it  open  to  the  discredon  oF 
another  to  decide  for  him  what  he  could  just  as 
well  have  decided  for  himself?     In  the  particular 
case  time  may  be  of  no  moment  any  way ;   but  as 
applying  to  future  cases,   and  involving  prinoiples 
applicable  to  the  construction  of  all  instruments,  it 
becomes  of  real  magnitude  and  importance.    It  is 
not  in  the  operation  of  the  clause,  as  it  applies  to 
the  lease,  treated  as  a  valid  lease,  that  any  difficult 
arises,  but  in  the  application  of  the  lease  to  the 
power,  with  a  view  to  the  validity  of  the  lease- 
But  I  go  farther,  and  will  suppose  the  question 
to  be,  whether  the  power  should  not  be  so  construed 
as  to  imply  a  reasonable  discretion  to  have  been  in^ 
tended  as  to  time.    In  such  event,  it  has  been  asked 
who  is  to  construe  what  would  be  reasonable  time? 
Now,  passing  by  all  the  difficulties  that  may  arise  in 
this  respect,  I  am  willing  to  answer — the  competent 
tribunal  according  to  the  nature  of  the  case.    But 
which,  according  to  the  case,  is  the  competent  tri' 
bunal  ?  This  becomes  a  question.     On  the  trial  oT 
this  ejectment  was  it  the  Jury  or  the  Judge  ?  aoi 
though,  in  the  result,  which  of  the  two  might  b^ 
ascertained,  yet  the  result  could  only  be  got  a^ 
through,  as  now,  a  doubtful  controversy ;  and  thi^ 
uncertainty  as  to  tribunal,  with  the  additional  unce^' 
tainty  as  to  result,  that  result  depending  on  the  utJ-^ 
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Icertainty  of  opinion,  which  may  be  different  with       iSai. 
idifferent  men,  and  of  which  these  proceedings  have 
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Kin  every  stage  afforded  ample  proof,  and,  this  day  in 
^particular,  a  striking  instance,  are  all  inconveniences   and  othen. 
{introduced  by  holding  the  power  to  be  indefinite, 
land  would  have  been  avoided  by  framing  the  lease 
jin.the  words  of  the  power.     One  way  it  would  be 
icertain  ;  the  other  opens  at  least  to  question  ;  and 
|it  is  this  substitution  of  uncertainty  for  certainty, 
,ithis  rule  of  discretion,  which  throws  open  the  gate 
I  to  litigation,  that  would  otherwise  be  closed  and 
I  fastened  against  it,  that  constitutes  my  fundamental 
,  objection  so  to  understand  and  so  to  construe  this 
^.  power.     If  therefore  the  question  be,  whether  rea- 
f  sonable  or  not  should  be  implied,  I  should  hold  that 
^  it  ought  not  to  be  implied,  even  if  we  were  at  liberty 
,^  to  imply  it,  framed  as  the  power  is. 
I      I  come  now  to  the  second  objection ;  and  though 
in  one  light  it  is  the  most  material,  yet  it  will  not 
^'be  necessary  in  this  late  stage  of  the  proceedings  to  ^ 
discuss  it  at  any  length ;  I  mean  restraining  the  right 
to  re-enter  to  there  being  no  sufficient  distress  to  be 
^found  on  the  premises.     And  with  respect  to  this, 
•ail  I  have  hitherto  said  as  to  time  applies  with  in- 
<;rease  of  force.     It  is  a  further  clog,  not  warranted 
by  the  original  power,  and  it  is  one  which,  as  to 
possible  injury,  does  not  rest  in  speculation  merely. 
The  case  so  oflen  referred  to  in  the  Exchequer  forms 
a  practical  comment.     When  resorted  to  as  a  remedy 
it  shows  the  wrong  which  may  result.    The  lessor  of 
the  plaintiff  failed  because  ^ome  obscure  corner  of 
the  premises  had  not  been  searched.     That  case  is 
this  i  and  in  a  similar  proceeding  the  effect  would 
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18a I.  have  been  or  would  be  the  same.  To  the  valitoy 
of  this  objection  Coxe  v.  Day  is  in  points  It  is  80^ 
""'  I  conceive,  in  the  decision ;  it  is  so  beyond  all  douk, 
and  others,  as  I  apprehend,  from  what  is  said  by  Lord  Ellen- 
borough  tliroughout  the  whole  case,  Wheth«r  to 
be  fairly  distinguished  or  not,  in  any  respect,  I  hife 
already  examined,  and  will  not  repeat.  The  9Sffr 
ment  drawn  from  the  statute,  and  the  general  nstore 
of  such  a  clause  considered  as  a  mere  security  for 
rent,  was  brought  forward  then,  as  now,  but  vns 
mentioned  only  to  be  over-ruled,  the  point  not  ^ 
pearing  to  the  Court  to  be  sufficiently  tenable  to 
admit  of  discussion. 

To  one  or  two  other  points  I  shall  now  iNirdy 
advert.     I  can  scarcely  think  that  the  question  on 
be  reduced  to  one  of  mere  verbal  condderation. 
But  if  so,  I  cannot  myself  feel  the  difference  be- 
tween  "  on "  and   "  for ;"    ^^for  nonpayment  ff 
**  rent,"  1  consider  to  be  equivalent  to  "  on  nia- 
"  payment  of  rent ;"  though  I  have  no  hesitatkni 
in  admitting  that  "  on**  and  "  for'*  may  be  sonoe- 
times  different  and  sometimes  synonymous,  and  this 
depending  on  the  context  and  the  subject-matter.  Bot 
looking  at  the  subject-matter,  and  taking  the  whole 
of  this  instrument  into  consideration,  I  think  th^ 
is  no  reason  for  distinguishing  on  the  present  occa- 
sion.    In  like  manner,  as  to  the  term  **  beneficial," 
I  conceive  it  to  refer  to  the  lessor  or  the  remainder- 
man, and  not  to  the  lessee ;  and  so  understoodi  i^ 
there  be   any  weight  in  the  observations  I  have 
hitherto  made,  such  a  reservation  would  be  \^ 
beneficial  to  the  lessor  than  the  direct  clause  un- 
clogged  with  any  conditions  as  to  time  or  distress* 
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Taking,  further,  the  words  of  the  power  to  apply  to       i8ai. 
^former  reservations,  and  that  with  this  view  former      ^j^„^ 
leases  might  be  looked  at,  it  seems  to  m^e  the  argu-         *- 
inent  turns  the  other  way.     The  power  directs  that   and  others, 
there  be  reserved  the  ancient  and  accustomed  rents, 
-or  as  great  or  beneficial  rents,  duties,  and  services, 
thereby  letting  in,  I  admit,  the  former  leases  as 
^evidence  of  what  rent  was  ancient  and  accustomed ; 
and  so  as  to  duties  and  services ;  but  following  up 
these  general  words  with  special  and  particuliKr  words, 
showing  the  powers  were  not  intended  to  include  the 
clause  as  to  re-entry,  particular  words  specially  pro- 
viding for  this  right,  and  in  terms  directing  how  it 
shall  be  reserved:   and  having  mentioned  former 
leases  as  admissible  in  these  respects,  I  will  only 
further  say  I  think  they  were  not  admissible,  except 
for  the  purposes  as  to  which  they  expressly,  or  by 
necessary  implication,  refer.     This  is  indeed  a  ne- 
cessary consequence  of  all  I  have  already  said,  and 
without  therefore  going  at  large  into  the  wide  field 
which  the  ai^ument  in  this  respect  has  occupied, 
but  referring  generally  to  the  opinions  and  reasoning 
of  those  who  think  as  I  do,  1  will  merely  state  the 
i>road  ground  of  my  opinion,  which  is,  that  there 
'being  no  ambiguity  of  any  kind,  nor  any  words  of 
reference  to  any  other  or  former  leases  as  connected 
Svith  this  subject,  nor  any  generality  of  expression, 
so  as  to  let  in  extrinsic  evidence  to  restrain  or  qua- 
lify or  to  exclude,  but  a  clear,  specific,  and  d^nite 
sense  and  meaning,  such  evidence  is  not  admissible. 
This  conclusion,  it  will  be  admitted,  must  follow  if 
the  premises  are  well  founded,  but  whether  so  or  not 
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i8ai^  depends,  as  far  as  my  opinion  goes,  on  the  validK^T 

SMITH  ^^  ^^^  general  grounds  on  which  that  opinion  rest^ 

V-  and  of  which  it  is  for  your  Lordships  to  lud^. 

ZABL  JERSEY  ^  r  J     "O 

mndothen. 

Abbott,  C.  J. — I  am  of  opinion  that  the  demise 
of  the  5th  September  1803,  is  not  invalid. 

The  objection  upon  which  it  is  now  sought 
avoid  the  lease  is,  that  the  clause  of  re-entry  fo 
nonpaypient  of  the  rent  is  not  such  as  is  required  b 
the  settlement;  and  this  for  two  reasons.  Fint^ 
because  it  allows  to  the  tenant  fifleen  days  for  psf  * 
ment  beyond  the  days  mentioned  in  the  lease ;  and. 
secondly,  because  it  is  restricted  to  instances  whereoa 
no  sufficient  distress  or  distresses  can  or  may  be  had 
or  taken  upon  the  premises,  whereby  the  same,  aod 
all  arrearages  thereof,  if  any  be,  may  be  fully  raiseA, 
levied,  and  paid. 

This  objection  is  stricHssimi  juris^  and  as  such  is 
by  no  means  to  be  favoured  ;  though  if  the  strk&i'' 
simum  jus  he  found  upon  due  consideration  to  be 
with  the  objector  a  court  of  law  is  bound  to  yidd 
to  his  objection.  As  I  have  already  intimated  I 
think  the  right  is  not  with  the  objector. 

In  the  course  of  the  argument  your  lordships 
attention  was  called  to  a  supposed  distinction  in  the 
construction  of  powers,  between  such  as  are  created 
by  the  owner  of  the  inheritance  limiting  a  partial 
estate  to  himself,  and  to  be  exercised  by  himself  a» 
owner  of  such  partial  estate,  and  such  as  are  created 
by  the  owner  of  the  inheritance  to  be  exercised  hf 
a  stranger,  to  whom  he  may  have  limited  a  partial 
estate,  or  to  whom  he  may  have  given  the  power  as 
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la  naked  power,  unconnected  with  any  estate  in  the 

[land.     Such  a  distinction  appears  inapplicable  to  the      smith 

present  case,  because  the  owner  of  the  inheritance        *• 

'*  ,    \  ^  EA&LJBR8EY 

has  here  limited  a  partial  estate,  first  to  a  stranger,   Md  others, 
land  secondly  to  herself;  and  the  words  of  the  power 
imust  have  the  same  meaning,  whether  the  question 
iliad  arisen  upon  an  execution  thereof  by  the  stranger 
or  by  herself 

I     It  was  also  argued,  that  the  power  of  leasing  being 

ifor  the  benefit  of  the  tenant  for  life,  the  qualifications 

land  restrictions  imposed  upon  the  exercise  of  the 

power  are  for  the  benefit  of  the  remainder^man ; 

I  and  therefore  that  the  clauses  of  qualification  and 

;  restriction  are  to  be  construed  most  beneficially  for 

the  latter.     This  point  also  appears  to  have  little 

weight  in  the  present  case ;-  because,  adverting  to 

the  amount  of  the  fine  paid  upon  the  surrender  of 

I  an  existing  lease,  and  to  the  amount  of  the  rent  r^*^ 

.served,  I  think  it  cannot  be  supposed  that  the  pur- 

I  chaser  of  the  present  lease  would  have  given  one 

,  farthing  less  if  the  clause  of  re-entry  had  been  strictly 

confined  to  nonpayment  of  the  rent  at  the  very  day ; 

or  that  the  estate  of  the  remainder-man  would  now 

be  worth  one  farthing  more  if  the  lease  in  question 

had  contained  a  clause  to  that  effect,  instead  of  the 

clause  upon  which  these  objections  have  arisen. 

And  being  of  opinion  that  the  tenant  for  life  could 
derive  no  benefit,  and  that  the  remainder-man  sus- 
tains no  prejudice  as  to  the  value  of  his  interest,  from 
the  form  in  which  the  clause  of  re-entry  is  found  in^ 
this  lease,  I  think  a  court  of  law  may  reasonably, 
regard  the  interest  of  the  tenant,  the  purchaser  of 
the  lease^  and  put  such  a  reasonable  and  liberal  con-. 
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stniction  upon  the  words  of  the  power  in  the  settles 
ment  as  will  give  effect  to  the  lease,  rather  tha^ 
yield  to  critical  forms  and  subtile  objections  adduoMd 
for  the  purpose  of  defeating  it.     And  this  becomes 
the  more  important,  if  it  be  true,  as  has  been  sug- 
gested, that  very  many  leases  are  in  existence  con- 
taining clauses  similar  to  the  present,  and  demued 
from  powers  expressed  in  language  similar  to  that  of 
the  power  from  which  this  lease  was  derived.    Ont- 
siderations  of  this   nature  certainly  ought  not  to 
control  or  vary  the  sense  of  plain  and  unambigooos 
words }  but  they  may  be  reasonably  entertamed  for 
the  construction  of  words  of  doubtful  import;  not 
merely  by  reason  of  the  consequencbs  of  a  dedflOD 
in  a  particular  case  affecting  numerous  other  cases 
of  the  like  nature,  but  because  the  fact  suggested  is 
evidence  of  the  general  opinion  entertained  by  pio* 
fessional  men  upon  the  meaning  of  the  words  of  s 
legal  Instrument. 

These  words,  in  the  present  case,  are  **  a  power 
"  of  re-entry  for  nonpayment  of  the  rent  to  be 
**j;hereby  reserved."  .And  the  first  question  is, 
whether  these  words  may  be  understood  to  mem  a 
reasonable  power,  or  must  be  confined  to  a  power 
which  the  landlord  may  exercise  if  the  rent  be  not 
paid  at  the  very  day,  and  without  regard  to  any  pro- 
perty to  be  found  on  the  demised  premises,  upoa 
which  he  may  levy  his  rent,  and  thereby  comp^osite 
himself  at  his  tenant's  expense  for  his  tenant's 
neglect. 

If  the  words  may  be  understood  to  mean  a  rea* 
aonable  power,  the  only  remaining  question  will  be, 
whether  the  power  of  re-entry  contained  in  this 
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Rease  be  a  reasonable  power.     I  shall  proceed  in  the 
Idrst  place  to  show,  that  in  my  opinion  the  words  in 
ip^estion  may  be  understood  to  mean  a  reasonable        v. 
jpower.     Nonpayment  is  a  mere  neglect  or  default,  ^d^^^^ 
ijfmd  if  the  words  "  a  power  of  re-entry  for  non- 
i^iayment  of  the  rent''  are  to  be  taken  stricUy  and 
gOd  Uteramy  they  will  import  a  power  of  re-entry  for 
gthe  mere  neglect  or  default  of  the  tenant ;  but  this 
ipannot  possibly  be  their  legal  import  or  effect, 
^because  by  the  common  law  of  England  a  landlord 
l^evei*  could  enter  for  the  mere  neglect  or  default  of 
g^is  tenant  in  this  respect  under  any  power  or  clause 
j^n  whatsoever  language  expressed.     Some  act  is 
^^ways  required  to  be  done  by  the  landlord  in  order 
gto  entitle  himself  to  exercise  his  power,  and  this  is 
^required  to  prevent  the  tenant  from  being  surprized 
^or  injured.     This  act  at  the  common  law  was  an' 
I^Bctual  demand  of  the  rent  on  the  part  of  the  land- 
lord.    And  the  common  law  required  this  demand 
to  be  in  a  most  precise  and  peculiar  manner.    It  was 
,  to  be  made  just  at  the  close  of  the  last  day  of  pay- 
ment (allowing  the  tenant  the  whole  day  to  prepare 
.  his  money)  at  the  time  when  so  much  day-light 
remained  as  might  be  sufficient  to  view  and  count 
the  money,  and  no  more.     It  was  to  be  made  at  the 
door  of  the  demised  messuage,  if  any  on  the  pre- 
mises, and  if  none,  then  at  such  usual  and  notorious 
place  of  resort  where  the  tenant  might  reasonably 
be  expected  to  be  found,  if  he  was  not  altogether 
absent ;  and  it  was  to  be  of  the  precise  sum  then 
accruing  due,  not  including  any  foriper  arrears,  all 
of  which,  although  due  and  recoverable  by  distress 
or  action;  were  considered  as  waved  by  the  landlord 
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1821^       on  a  question  of  forfeiture  by  his  prior  n^lect  to 
SMITH      demand  or  enter  for  them. 
'•  Then  if  the  words  of  the  power,  or  rather  oftbe 

K^ARL  JERSEY  *  ...  •  t 

andotben.  qualification  of  the  power  contamed  m  the  settle- 
ment, cannot  receive  a  literal  construction,  and  be 
held  to  apply  to  a  case  of  neglect  or  default  only 
according  to  their  literal  purport,  they  must  receiw 
some  other  and  different  construction,  which  miut 
in  my  opinion  be  a  reasonable  construction,  and  a 
construction  properly  suited  to  the  object  and  pur- 
pose in  view ;  that  is,  to  secure  and  enforce  the 
payment  of  the  rent,  so  that  on  the  one  hand  tlie 
tenant  may  not  hold  the  land  without  payment  to 
the  prejudice  of  the  landlord,  nor  on  the  other  hand, 
be  dispossessed  of  it,  if  either  himself  or  the  land, 
which  is  emphatically  said  to  be  debtor  for  rent, 
presents  payment,  or  the  means  of  pajrment,  without 
unreasonable  delay  or  prejudice  to  the  landlord. 

It  has  been  objected  however,  that  if  the  literal  or 
strict  meaning  of  the  words  be  not  adopted  no  other 
meaning  can  be,  because,  as  it  was  said,  courts  of 
law  cannot  say  what  is  a  reasonable  power  or  danie 
of  re-entry.  But  I  conceive  that  in  this  as  in  all 
other  cases  courts  of  law  can  find  out  what  is  rea* 
sonable,  and  that  in  some  cases  they  are  absolutely 
required  to  do  so.  In  many  cases  of  a  general 
nature  or  prevailing  usage  the  Judges  may  be  able 
to  decide  the  point  of  themselves ;  in  others,  whuji 
may  depend  upon  particular  facts  and  circumstanoe8> 
the  assistance  of  a  jury  may  be  requisite,  and 
wherever  such  assistance  is  requisite  there  are  readjr 
modes  of  obtaining  it.  I  will  mention  one  instance 
in  which  courts  of  law  are  required  by  the  Legislature 
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'  to  discover  and  decide,  if*  the  point  be  litigated,  a       i^^- 
question  upon  the  reasonable  execution  of  a  power.      ^^^^ 
.  By  the  general  inclosure  act  *  a  rector  or  vicar  is         ''• 
'  enabled  to  lease  his  allotment  under  certain  restric-  and  others. 
'tions  mentioned  in  the  act,  and  among  others,  so 
'that  there  be  inserted   in  the  lease,  **  power  of 
•  **  re-entry  on  nonpayment  of  the  rent  or  rents  to  be 
^  **  thereby  reserved  within  a  reasonable  time  to  be 
'**  therein  limited  afler  the  same  shall  become  due." 
f  A  lease  of  such  an  allotment  must  therefore  provide, 
^  that  if  the  rent  be  unpaid  for  some  specified  number 
'  of  days  or  weeks  after  the  day  of  reservation,  the 
■rector  or  vicar  may  re-enter ;  and  if  any  question 
^  should  arise,  whether  the  number  of  days  specified 
^fii  a  particular  lease  be  or  be  not  a  reasonable  time, 
'the  courts  of  law  must  necessarily  find  some  mode  of 
deciding  the  question. 

For  these  reasons  I  am  of  opinion  that  the  words 
of  the  clause  in  question  may  and  ought  to  be  under- 
stood to  mean  a  reasonable  power  of  i-e-entry.  And 
taking  this  to  be  the  legitimate  meaning  of  the 
words,  I  proceed  to  show  that  in  my  opinion  the 
power  of  re-entry  contained  in  the  particular  instance 
of  the  lease  in  question  is  a  reasonable  power. 
fTsage  is  of  great  weight  in  considering  what  is 
reasonable ;  and  it  cannot  be  denied  that  the  power 
of  re-entry,  as  expressed  in  this  lease,  is  in  form  and 
stibiBtance  such  as  was  frequently  found  in  leases 
tefore  the  execution  of  the  settlement  by  Louisa 
Bbrbara  Mansel,  which  was  in  1757.  This  is  a  fact 
which  must  be  in  the  knowledge  of  some  of  your 
Lordships,  without  recurring  to  the  special  verdict 

*  41  Geo.  IIj[.  c.  109.  t.  38. 
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18a I.      for  information  as  to  the  leases  of  this  particulir 
estate.     If  any  space  of  time  could  be  allowed 
"•         beyond  the  days  of  payment  prescribed  in  the  re- 

.*Ri.JERSEY  -^         .  ^  o    ntL  j  I.-    1.     '     iU 

uiid  Others,  servation,  the  space  of  fifteen  days,  which  is  we 
period  allowed  in  ihe  present  lease,  will  not  I  am 
persuaded  be  thought  an  unreasonable  space  of  ^* 
Indeed,  although  this  objection  was  pointed  out,  it 
was  not  30  much  insisted  upon,  nor  could  be  in  tke 
construction  of  a  settlement  allowing  twenty-elgkt 
days  for  payment  in  leases  to  be  made  at  a  rad- 
-  rent.  The  main  stress  of  the  argument  was  applied 
to  that  part  of  the  clause  in  the  lease  which  narrows 
the  power  of  re-entry  to  cases  wherein  no  sufficieDt 
distress  can  or  may  be  had  and  taken  upon  tk 
premises,  whereby  the  rents  and  services,  and  lU 
ari*earages  thereof,  may  be  fully  raised,  levied,  and 
paid. 

Upon  thid  part  of  the  argument  the  case  o(Co^ 
V.  Dai/  *  was  quoted  and  relied  upon.  It  lias 
however  been  discovered  that  the  decision  in  that  ' 
case  is  contrary  to  a  prior  decision  of  the  Court ff 
King's  Bench  in  a  case  of  Hotley  v.  Scoti  reported 
in  Lofft,  and  of  which  a  more  correct  manoacff^ 
note  was  also  cited.  This  earlier  case  wad  unkaown 
to  the  counsel  by  whom  Coxe  v.  Day  was  aiguedi  i 
and  probably  to  the  Court  also  ;  so  that  the  decision 
of  Coxe  V.  Day  is  not  wholly  free  from  question  as 
to  its  own  particular  circumstances.  It  was  certainly 
not  thought  applicable  to  the  present  case  by  the 
two  surviving  Judges  of  the  Court  when  the  present 
case  was  before  them ;  and  it  is  distinguishable  fn»n 
this  by  the  diffei-ence  of  the  language  of  the  dau^ 
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•n  which  it  arose.     For  in  that  case  the  words  of 
clause  were  not  general,  as  in  the  present,       ^j^i^^ 
power  of  re-entry  for  nonpayment  of  the  rent,"         ^' 
special,  **  a  power  of  re-entry,  if  the  rent  be    and  mhrn^. 
ehind  for  the  space  of  twenty -one  days,"  which 
*ds  do  not  so  easily  admit  the  introduction  of  any 
er  qualification  or  matter  as  the  gena*al  words  of 
present  clause ;  so  that  upon  the  whole  the  case 
Joxe  V.  Day  does  not  appear  to  contain  a  decision 
cisely  in  point  to  the  present  case.     And  there- 
^  in  respect  of  authority  the  question  still  appears 
be  left  open, — ^whether  in  the  absence  of  any 
rds  denoting  a  contrary  intention  in  the  mind  of 
framer  of  the  clause,  a  restriction  of  the  right 
power  of  re-entry  to  the  absence  of  a  suflkient 
bress  be  a  reasonaUe  restriction  in  a  lease  like  the 
sent ;  for  if  it  be,  then  a  right  or  power  so  re- 
ained  is  a  reasonable  right  or  power  of  re-entry, 
1  the  introduction  of  such  a  right  or  power  into 
\  present  lease  is  a  good  execution  of  the  leasing 
ver  contained  in  the  settlement. 
Such  a  restriction  of  the  right  had  {Hrevailed  in 
ictice  before  the  execution  of  this  settlement  in 
5  7.   It  was  known  and  in  use,  though  probably  less 
neral  or  frequent  before  passing  the  statute  4 
M).  ll.*"  in  1731.     If  the  effect  of  that  statute  be 
I  at  least  one  very  learned  person  has  thought)  to 
er  entirely  the  common  law,  and  to  take  away  the 
ht  of  re-entry  under  any  circumstances  of  demand 
1  refusal  of  the  rent,  where  a  sufficient  distress 
I  be  found,  then  certainly  the  express  introduction 
the  words  of  restriction  cannot  invalidate  the  lease, 
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because  it  is  only  an  expression  of  a  matter  tacitly 

contained  and  implied  by  operation  of  law.    Bu^ 

supposing  the  statute  not  to  have  this  effect,  still  i 

and  others,   my  Opinion  the  restriction  is  reasonable  in  itself  i 

a  case  like  the  present.     The  instances  of  proceed- 
ing at  the  common  law  by  demand  of  the  rent  since 
the  statute  was  passed  are  very  few ;  the  proceeding' 
is  in  itself  troublesome  and  difficult,  as  will  appear 
by  the  circumstances  required,  which  I  have  already 
mentioned  ;  it  was  indeed  so  troublesome  and  diffi- 
cult, and  found  to  be  attended  with  so  little  benefit 
to  landlords,  that  the  statute  was  passed  for  th&r 
relief,  substituting  the  absence  of  distress  in  the 
place  of  demand.     Can  it  then  be  said  that  the  re* 
versioner  is  unreasonably  restrained  or  prejudiced  bf 
the  introduction  of  a  matter  which  the  Legislature 
has  thought  generally  beneficial  to  landlords,  and 
which   in  all   probability  he   himself  would  have 
adopted,  even  if  the  terms  of  the  lease  had  been  such 
as  to  have  allowed  him  to  act  otherwise  ?  I  say  that 
in  all  probability  he  would  have  adopted  it,  because 
I  presume  his  only  wish,  like  that  of  every  odier 
reasonable  person,  must  be  to  obtain  the  payment  of 
his  rent  in  the  most  easy  and  speedy  manner.    And 
whatever  difficulty  there  may  be  in  viewing  a  mes- 
suage or  farm,  so  as  to  ascertain  whether  sufficient 
be  found  upon  it  to  answer  the  arrears  of  a  rent^ 
bearing,  as  in  this  case,  a  very  small  proportion  to 
the  annual  value  of  the  tenement,  still  I  have  the 
authority  of  the  Legislature,  and  of  the  experience 
upon  which  the  statute  was  founded,  for  saying  that 
this  difficulty  is  less  in  practice  than  the  difficulty  fl^ 
making  such  a  demand  as  would  authorize  a  re-entry 
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at  the  common  law.  If  any  thing  more  be  desired  i8ai. 
by  the  reversioner  than  a  speedy  and  easy  mode  of  ^ 
securing  and  enforcing  the  payment  of  the  reserved 
rent,  I  should  say  that  he  desires  more  than  the  ^^!^'^^^ 
framer  of  the  settlement  intended  to  give,  and  more 
than  the  law  ought  reasonably  to  allow.  The  power 
of  re-entry,  in  whatever  words  it  be  expressed,  can 
be  exercised  only  in  one  of  two  modes ;  that  is^ 
either  by  making  a  demand  at  the  common  law,  with- 
out regarding  the  value  of  distrainable  goods  on  the 
premises,  or  by  ascertaining  that  no  sufficient  goods^^ 
are  to  be  found  on  the  premises,  without  regarding 
a  demand  of  payment.  For  the  reasons  already 
given  I  think  the  latter  must  be  considered  as  the 
most  effectual  and  beneficial  mode,  and  therefore, 
speaking  generally  of  cases  of  this  nature,  I  can  dis- 
cover no  reason  for  resorting  to  the  former,  except 
a  hope  (certainly  not  entertained  in  this  paiticular 
case)  that  the  tenant,  being  taken  by  surprise,  and 
not  expecting  a  demand,  may  not  be  prepared  for 
immediate  payment  of  money,  and  a  desire  to  take 
advantage  of  his  want  of  preparation  and  deprive 
him  of  the  residue  of  his  term  or  harass  him  with 
a  law-suit.  To  such  a  motive  a  court  of  law  will 
never  lend  its  aid.  And  a  construction  calculated 
to  give  effect  to  such  a  motive  would  be  contrary  to 
the  general  principles  of  the  law.  And  it  ought 
not  to  be  omitted  that  the  present  question  arises 
npon  the  construction  of  that  part  of  a  leasing  power 
which  is  intended  to  create  a  forfeiture  of  the  lease 
executed  under  the  power.  It  is  said  in  our  books 
that  forfeitures  are  odious  in  the  law,  and  this  is  the 
reason  as»gned  for  requiring  so  much  formality  and. 
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1 82 1.       precision  in  the  demand  of  the  rent  at  the  commoni 

^ '  law.     And  for  the  same  reason,  in  addition  to  aU 

others,  I  think  such  a  construction  ought  to  be  pufl 
upon  the  words  of  the  settlement  as  will  tend  rathais 
to  the  exclusion  than  to  the  introduction  of  forfeitures 
of  the  leases  to  be  granted  under  it. 

For  these  reasons  I  am  of  opinion  that  the  demise 
of  the  5th  September,  1 803,  is  not  invalid. 

The  Lord  ChaficeUor. — The  question  which  i» 
now  brought  before  your  Lordships  for  decision  is 
undoubtedly  a  question  of  very  great  importance  to 
the  parties.     We  have  to  determine  upon  the  vali- 
dity of  a  particular  lease,  which  is  stated  in  the 
special  verdict.     The  decision  upon  that  lease  how- 
ever will  not  only  give  validity  or  invalidity  with 
respect  to  the  lease  in  question,  but,  as  we  have  been 
informed  upon  the  argument  at  the  bar,  will  give 
validity  or  invalidity  to  the  leases  of  a  very  consi- 
derable property.    The  plaintiff  therefore  has  a  great 
interest  in  your  decision.     The  tenants  of  course 
have  a  very  considerable  interest  in  your  decision  j 
but  the  interest  in  your  decision  is  not  confined  to 
the  landlord  and  the  tenants  in  this  case,  because  I 
apprehend  that  if  these  leases  are  invalid,  the  te- 
nants in  this  case,  probably,  as  in  a  case  from  anotber 
part  of  the  united  kingdom,  I  mean  the  case  of  the 
Queensberry  leases*,  will  have  a  title  to  rec(Jver 
against  the  assets  of  the  deceased  lessor  the  value  of 
the  interest  in  the  lease,  if  the  decision  should  be 
against  the  validity ;  but  however  great  the  interest 
^  of  any  of  these  parties  may  be,   it  is  most  for  th^ 
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Coj:e  V.  Day.     If  Ck>J^e  v.  Day  is  an  authority^ 
SMITH      ^^^  ^*y»  Hotley  V.  5cof  is  an  authority  the .  othoc: 
V-         way ;   and  the  judgment  of  two  of  the  Judges 
^•n<i  ahere.^  in  the  court  below  on  this  very  case  conflicts  withj 
the  case  of  Coxe  v.  Day.     But  such  have  been  th^ 
habits  of  my  professional  life  that  I  cannot  thiflW 
that  we  have  attended  to  all  the  authority  whicB 
deserves  consideration.     That  the  practice  of  con- 
veyancers amounts  to  a  very  considerable  authority 
on  this  subject  I  am  justified  in  saying,  by  the  0|»- 
nions  of  the  greatest  lawyers  in  Westminster  Hall, 
who  I  am  persuaded,  ii)  many  instances,  would  have 
come  to  a  difierent  decision  from  that  which  they 
thought  proper  to  adopt,  if  they  had  not  taken  notke 
of  the  practice  of  conveyancers.      But  upon  tbii 
subject  I  take  the  liberty,  with  very  great  req^ect, 
to  intimate  an  opinion,  that  upon  cases  of  this  na- 
ture it  might  not  be  much  amiss  )£  courts  of  hw 
would  inquire  a  little  more  what  has  been  done  io 
courts  of  equity,  for  the  purpose  of  knowing  bow 
far  Judges  who  have  sat  in  courts  of  equity  have  de- 
termined the  legal  point  before  they  have  applied 
themselves  to  those  directions,    and  decrees,  and 
orders  which  they  are  daily  in  the  habit  of  pro- 
nouncing.    Between  the  year  1772  and  a  period 
approaching  the  year  1780,  I  spent  many  of  the 
most  profitable  years  of  my  life  in  the  office  of  ^ 
conveyancer,  and  I  was  led  at  that  time  to  a  know- 
ledge not  only  of  the  practice,  but  of  what  were  tte 
sentiments  of  the  great  conveyancers  of  those  days; 
and  I  am  sure  it  never  would  have  occurred  to  any 
one  of  them,  if  there  was  a  leasing  power  in  anj 
marriage  settlement  requiring  such  a  power  as  thiSf 
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1821.      case  the  trustees  of  the  inheritance  are  called  on  to 

sM  iTH      make  leases,  and  in  most  of  those  settlements  there  rs 

^'         no  mention  of  the  period  of  forbeanudce  which  sludl 

EARL  JERSEY  ^  *^  .  •  .  . 

and  others,   bc  given ;  some  do,  but  there  is  an  infinite  tnajontj 
which  do  not  mention  any  days  at  all.     I  venture  to 
say  this  as  matter  of  my  own  knowledge.    The  pne- 
tice  as  to  leases  made  by  such  trustees  would,  I  say^ 
of  itself  form  a  weighty  consideration  here ;  but  in 
leases  of  that  kind,  made  under  such  powers  by  the 
authority  of  the  Court  of  Chancery,  you  must  per- 
mit me,  for  my  predecessors  and  successors,  thougii 
not  for  myself,  to  say,  in  every  one  of  those  casw 
there  is  an  authority  of  law  that  that  is  a  due  execu- 
tion of  the  power,  because  the  Chancellor  has  no 
right  to  direct  such  a  lease  to  be  made,  if  when  it 
is  executed  it  is  not  according  to  the  power ;  he  is 
a  judge  of  law  and  equity,  and  when  he  has  deter^ 
mined  as  a  judge  of  iaw  that  such  is  a  due  execution 
of  the  power,  then  and  then  only  has  he  authority^ 
according  to  the  constitution  of  this  country,  to  di- 
rect any  such  trustees  to  make  such  leases.    I  shouldl 
be  glad  then  to  know  whether  the  constant  practice 
of  that  court  is  not  to  be  looked  at  as  a  practice 
fixing  what  is  the  legal  construction  of  such  a  power 
to  lease. 

It  does  not  rest  there ;  for  in  the  case  put  by  on^ 
learned  Judge,  suppose  the  tenant  for  life  here  hact 
agreed  with  this  occupying  tenant  to  make  him » 
lease,  with  a  power  of  re-entry  giving  such  an  exten- 
sion of  time,  and  then  the  tenant  had  filed  a  bill  ia 
equity  to  compel  him  to  make  a  lease  according  to 
the  agreement.  No  Chancellor  could  possibly  have 
directed  a  lease  to  be  made  with  fifteen  days  time  ^^ 
case  of  a  nonpayment  of  rent,  unless  he  was  satisfied 
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i8ai^  ^  according  to  the  limitations  of  the  settlement  of  that 
land  in  respect  of  which  they  are  made.  What  u 
^'  the  consequence  ?  The  consequence  is,  that  the 
andothen.  power  of  leasing  in  the  settlements  under  which  those 
respective  persons  (lay  persons,  not  ecclesiastical 
persons)  are  made  tenants  for  life,  apply  themselves 
to  the  whole  of  the  lands  afler  the  allotment  is 
made  ;  and  a  most  singular  thing  it  would  be  to  say 
that  fourteen  or  fifteen  days  is  a  reasonable  time  for 
a  power  of  re-entry  for  a  parson  or  vicar,  but  a  di- 
rect breach  of  all  that  is  reasonable  with  respect  to 
the  tenant  for  life  claiming  under  a  settlement,  which 
settlement  has  a  new  object  to  operate  upon  in  the 
allotment  made  under  that  very  act  of  inclosure* 
I  say  therefore,  as  to  this  case,  that  if  it  does  not 
stand  on  peculiarities  in  this  settlement,  there  is  a 
weighty  authority  to  be  found  in  practice  of  long 
endurance,  which  I  will  venture  to  say  would  make 
your  decision  one  of  the  most  mischievous  that  ever 
was  pronounced  in  this  House,  if  you  were  to  de- 
cide against  such  practice. 

But  I  think  we  may  lay  out  of  the  question  the 
authority  of  practice.  I  proceed  to  comment  upon 
the  terms  of  this  settlement,  taking  it  for  granted 
that  it  is  understood  on  all  sides  that  this  special 
verdict  completely  finds  every  thing  that  ought  to 
be  found.  I  put  that  upon  the  understanding  of 
the  parties.  We  have  had  in  the  course  of  ai]pi-. 
ment  at  the  bar  a  great  deal  of  discussion  upon  the 
admissibility  of  extrinsic  evidence.  Now,  with 
reference  to  extrinsic  evidence,  my  humble  opi- 
nion is,  that  this  is  a  case  in  which  you  must  admit 
some  extrinsic  evidence ;  you  ought  not  to  admit 
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what  the  meaning  of  that  power  k.    I  say  also,  that 
if  the  instrument  in  which  the  power  is  contained 
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V.        shows  what  was  th^  nature  of  the  estates:  that  tke 

^wdati^  persons  had  who  were  making  that  setUemeBt  in 

which  the  power  of  leasing  is  contained,  you  cannot 

shut  your  eyes  against  that  part  of  the  instrumeit 

which  shows  what  was  the  nature  of  the  estates. 

With  these  general  observations  I  call  your  at- 
tention to  what  this  case  is.  A  lady,  named  Louisa 
Barbara  Mausel,  afterwards  Louisa  Barbara  VeniOB, 
was  tenant  for  life  of  the  estates^  with  several  le- 
mainders  over.  The  will  under  which  she  claimed 
as  tenant  contained  a  power  to  her  in  consideratioii 
of  marriage,  either  before  or  after  marriage,  of  le- 
vocation  and  appointment,  as  afterwards  pursaed 
by  her  in  the  deed  of  settlement.  The  iffioi 
verdict  states,  that  upon  the  aothof  July  1757  she 
intermarried  with  Mr.  Vernon;  that  before  the 
marriage,'  upon  the  2d  of  July  1757,  she  by  her 
deed  revoked  the  uses  and  devises  contained  in  tbe 
said  will  concerning  the  said  premises,  and  appointed 
and  limited  the  same  to  Frapcis  Earl  of  GuUdford, 
and  Charles  Montagye,  and  tlieir  heirs,  in  trust,  to 
hold  the  same  to  the  same  uses  as  before  limited, 
until  after  the  said  marriage,  and  then  to  the  uses 
of  the  said  George  Venables  Vernon  for  life,  with- 
out impeachment  of  waste,  remainder  to  the  said 
Louisa  Barbara  for  life,  without  impeachment  of 
waste,  and  in  the  mean  time  to  the  said  Francis  Earl 
of  Guildford,  and  Charles  Montague,  and  their 
heirs,  to  preserve  contingent  remainders,  and  to 
permit  the  said  George,  during  his  life>  and  afte^ 
wards  the  said  Louisa  Barbara,  during  her  life,  to 
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*   take  the  rents,  &c.,  and  after  the  decease  of  the  sur- 
P^  vivor  of  them,  to  divers  other  uses  for  the  benefit  of 

Sitf  I1*R 

Bi  their  issue,  and  in  default  of  issue  to  the  use  of  the  v. 
b  will  of  the  said  Louisa  Barbara,  and  subject,  to  the  *^d  ^t***^^ 
■  powers  and  limitations  to  be  thereby  directed  and 
ti  .appointed,  and  in  the  mean  time  to  the  use  of  the 
fi  said  Louisa  Barbara,  her  heirs  and  assigns  for  ever. 
ii  And  then  follows  the  clause  upon  which  thi»  ques- 
4   tion  principally  arises. 

i        Before  I  state  that  clause  I  will  mention  an- 
I    other  head  of  authority^  which  I  confess  has  disturbed 
1;    me  a  good  deal  with  respect  to  these  fifteen  days. 
I    By  a  statute  *  made  some  years  ago  the  Legislature 
I    empowered  the  committees  of  lunatics,  by  authority 
I     of  the  Court  of  Chancery,  where  those  lunatics 
were  tenants  for  life,  with  powers  of  leasing,  to  make 
such  leases  as  the  tenants  would  have  made  if  they 
had  been  of  sane  mind :  and  I  liever  had  the  least 
doubt,  in  consequence  of  the  habits  of  my  profes- 
sional life,  in  directing  them  to  make  leases  with 
this  ordinary  reservation  of  fourteen  or  fifteen  days, 
with  respect  to  the  time  of  forfeiting  the  estate. 
I  certainly  did,  however,  think  it  right,  in  defe- 
rence to  the  opinions  which  I  understood  had  been 
stated  in  the  I^xchequer  Chafnber,  to  check  myself 
.in  that  practice,  and  to  take  care  that  that  habit 
should  no  longer  be  acted  on.     So,  if  a  parson  or 
vicar  should  be  a  lunatic,  who  had  an  allotment 
under  an  inclosure  act,  and  it  should  become  neces- 
sary  for  the  Court  to  act,  I  should  have  directed 
the  execution  of  the  power  in  a  similar  manner. 
Where  a  power  of  this  sort  is  given  in  a  mar- 

♦  43  Geo,  3,  c.  75,  §  3  and  4. 
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riage-settlement  it  is  part  of  the  contract  which  all 
the  parties  in  the  marriage-settlement  are  under- 
V.  stood  to  enter  into  with  respect  to  each  other; 
and  others,  it  is  for  that  rcason  to  be  construed  m  que^ 
tions  between  the  parties  to  the  settlement  and 
those  taking  under  it  according  to  the  intention 
of  the  parties.  In  a  question,  between  a  land- 
lord for  the  time  being  and  a  tenant,  I  appre- 
hend the  landlord  for  the  time  being  is  to  be  con- 
sidered, in  an  instrument  of  this  kind,  as  acting  on 
the  behalf  of  all  the  parties  who  have  interest  in  the 
inheritance  of  the  estate ;  and  that  therefore  there 
must  be  that  bona  Jides  on  his  part  with  respect  to 
the  tenants  which  would  be  required  in  other  cases, 
and  upon  a  question  of  forfeiture,  if  the  parties  reaOj 
are  dealing  bond  fide  according  to  what  they  con- 
ceive to  be  the  intention  of  the  parties,  (not  mis- 
conceiving that  intention,  which  would  vitiate  the 
lease ;)  but  if  a  fair  construction  will  authorize  yon 
to  say  they  have  not  misconceived  it,  you  are  not  to 
look  astutely  to  defeat  it. 

In  this  case  there  were  three  species  of  estates  of 
which  leases  were  to  be  made ;  one  of  these  estates, 
as  I  understand,  usually  demised  for  lives  upon  pay- 
ment of  a  fine,  which  payment  of  a  fine  is  in  truth 
a  great  portion  of  the  consideration  which  is  paid  for 
such  leases ;  and  the  small  annual  rents  and  other 
services,  though  of  some  value  positively  speaking, 
are  of  little  value  compared  with  that  other  part  of 
the  consideration ;  they  ar^  a  sort  of  rental,  which  is 
rather  from  time  to  time  calculating  a  small  sum  of 
money  oflFthe  valiie,  than  paying  any  part  of  the  value 
of  the  estate.    The  next  species  of  lands  are  lands  to 
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I  lie  let  at  rack-rent  for  years  absolute,  and  with. re- 
g  ference  to  them .  it  is  very  easy  to  reserve  a  power 
I  of  re-entry :  and  the  third  is  of  mines;  with  regard  ^• 
to  which,  unless  conveyancers  are  more  able  at  this  and  others. 
time  of  day  than  some  of  the  old  ones  used  to  be  in 
the  last  century,  it  would  be  difficult  to  find^out 
what  sort  of  power  of  re-entry  you  could  apply  to 
it ;  they  ai*e  therefore  in  general  obliged  to  content 
themselves  with  alluding  to  proper  and  reasonable 
modes  of  working  the  mines. 
:  The  condition  to  which  we  are  particularly  to  at-* 
tend  is  this ;  ^*  and  so  as  there  be  contained  m  every 
.  *^  such  respective  lease,  demise,  or  grant ;  and  so  as 
"  on  every  such  respective  lease,  demise,  or  grant  for 
**  a  life  or  lives,  or  for  years  determinable  on  the 
**  dropping  of  a  life  or  lives,  there  be  reserved  and 
**  made  payable,  during  the  continuance  of  the  estates 
^*  and  interests  thereby  to  be  demised,  leased  or 
'^  granted  respectively,  the  ancient  and  accustomed 
yearly  rents,  duties,  and  services,  or  more,  or  as  great 
^*  or  beneficial  rents,  duties,  and  services,  or  more, 
^*  as  now  are,  or  at  the  time  of  demising  or  granting 
^*  the  premises  so  to  be  demised,  leased,  or  granted 
respectively,  were  reserved  or  made  payable  for 
or  in  respect  of  the  same  premises  respectively, 
**  or  a  just  proportion  of  such  ancient  or  the  pre- 
''  sent  reserved  rents,  duties,  and  services,  or  more, 
**  according  to  the  value  of  the  premises  so,  to  be 
ff  demised,  leased,  or  granted  respectively;"  and 
then  come  the  exceptions  with  respect  to  the  heriots, 
and  the  usual  clause,  that  these  were  to  be  for  the 
benefit  of  the  persons  entitled  from  time  to  time. 
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Now,  let  us  suppose  ourselves  sittitig  down  to  inake 
SMITH  ^  new  lease  of  these  premises  after  the  year  1757, 
EARL  JERSEY  of  prethlses  which  in  the  year  1757  were  held  undo* 
aadothen.   ^  ^j^^^  existing  lodse,  addressing  ourseltes  to  the 

execution  of  that  power.  Is  it  possible  to  deny, 
that  in  order  to  see  how  the  power  is  to  be  exe- 
cuted you  must  look  at  that  existing  lease  which 
is  the  lease  immediately  preceding  that  which  yon 
are  to  execute  ?  I  do  not  carry  it  farther  j  I  do 
not  enter  into  the  question  whether  you  are  to  go 
back  into  the  more  remote  periods  of  time  and  see 
what  was  the  habit  in  all  times  past ;  but  I  say  yod 
are  bound  to  receive  the  evidence  to  which  the  lan- 
guage of  the  power  refers  you ;  and  you  are  bound 
to  receive  the  evidence  of  the  deed  containing  thiB 
power.  If  you  mean  to  demise  the  lands  according 
to  the  ancient  and  accustomed  rent  you  must  go  to 
former  leases  to  know  what  it  is ;  so  as  to  the  duties 
and  services.  It  is  not  necessary  they  should  be  the 
same  yearly  rents,  duties,  and  services,  or  more,  but 
they  may  be  as  great  or  beneficial  rents.  I  have  no 
difficulty  in  saying,  that  under  this  clause  you  might 
reserve  as  great  a  rent,  or  as  beneficial  rents.  I  have 
a  right  to  look  at  this  word  ^*  or ''  as  being  of  some 
signification.  I  find  in  other  parts  of  the  lease  a^ 
great  and  beneficial.  This  is  to  be  as  great  t)f 
beneficial ;  and  I  cannot  help  expressing  the  opi- 
nion,^ that  I  entertain  a  very  considerd[)Ie  doabt 
whether,  if  this  clause  as  to  the  distress  had  not  beed 
contained  in  the  new  lease,  the  new  lease  for  that 
reason  would  not  have  been  bad. 

If  it  be  argued,  that  demising  for  a  rent  of  2h 
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^d  instead  tff  reserving  a  power  of  re-entry  fin*  iflai. 
the  nonpayment  of  the  rea^  in  the  sense  which  has  ^^^^ 
been  put  on  the  words,  reserving  a  power  of  re^  ^- 
eaCry  on  nonpayment  of  the  rent  for  fifteen  days,  and  othen. 
dMfe  yon  thereby  affect,  though  in  a  smaH  d^^e 
(flond  I  agree  entirely  with  what  the  Lord  Chief  Jus- 
tice say^,  that  it  is  not  the  degree,  if  you  afiect)  the 
principle  on  which  you  ought  to  act ;  I  answer 
if  this  power  authorizes  me  to  make  a  lease,  pro* 
tided  the  rent  is  as  beneficial,  if  I  demise  upon  the 
Mbe  rent,  in  the  same  way,  do  not  I  reserve 
aii  beneficial  a  rent  as  formerly.  The  stress  laid  on 
fiiese  words  would  go  a  great  way  to  convince  those 
nfho  consider  what  the  case  would  have  been  if  there 
had  b^n  no  such  words ;  the  former  leases  having 
thiBit  pdWer  of  re-entry  for  nonpayment  of  rent, 
would  not  this  power  have  been  the  same  in  coh- 
stMctioti  whether  those  v^ords  formed  part  of  the 
ilistlhmient  or  not,  because' without  that  power  of 
reentry  the  rent  would  not  be  so  beneficial  as  under 
the  former  leases. 

Then,  come  lliese  words,  and  let  us  suppose  tiiat 
they  are  necesifary ;  **  and  so  as  there'  be  contained 
^^  in  every  such  lease  a  power  of  re-entry  for  mm* 
•^^yment  of  the  rent  thcfreby  to  be  reserved  j'* 
MAd  this  occurs  in  an  instrument,  where  with-  respect 
M  property  upon  which  the  best  and  most  improved 
yearly  nent  was  to  be  reserved,  and  where,  with 
PStpeict  to  that  rent  vdnch  was  to  be  so  reserved  a 
rebt  ^whieh  was  de  atmo  in  annunh  and  froin  half 
jftat  to  half  yfear,  rendering  to  the  landl(n*d  the 
vakie  of  the  enJQyment  for  those  periods  by  the 
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1821.       tenant,  the  authors  of  this  settlement  say  that  m 
'       "       '  such  a  case  as  that  there  shall  be  nonpayment  allowed 

V,  for  twenty-eight  days. 
^ami'otbSi^  .  I  take  it  now  upon  the  first  objection  as  to  tbe 
fifteen  days ;  and  I  should  be  very  glad  to  lisk  whe- 
ther a  power  of  re-entry  for  nonpayment  of  rent  in 
fifteen  days  is  not  a  power  of  re-entry  for  nonpay- 
ment of  rent  ?  No  man  can  deny  to  me  that  it  is 
a  power  of  re-entry ;  no  man  can  deny  that  it  is  9( 
power  of  re-entry  for  nonpayment  of  rent*  It  h 
not  the  same  power  as  it  would  be  if.it  was  twenty 
days,  or  twenty-five,  days,  but  still  it  is  a  power 
of  re-entry  for  nonpayment  of  rent ;  and  where 
are  the  words  on  which  the  parties  insist  tbw 
3hall  be  an  unconditional  power  of  re-entry  for 
nonpayment  of  rent.  They  have  said  no  such 
thing. 

Now,  to  recur  again  to  the  impression  that  old 
habits  tnake  on  one's  mind,  it  would  have  appeared 
to  me,  previous  to  the  agitation  of  this  case, 
one  of  the  most  astonishing  things,  having  had 
a  good  deal  to  do  with  decisions  at  law,  that 
where,  powers  are  so  generally  expressed  as  to 
leave  it.  in  the  party  to  say  this  is  a  power  of 
re-entry  for  nonpayment  of  rent,  that  these  woids 
generally  expressed,  considering  the  practice,  are  to 
be  an  actual  execution  of  the  power :  it  would  be 
most  astonishing  to  me,  that  if  there  was  a  lease 
to  be  made,  the.  lessor  could  insist  it  shotdd  be  m 
lease,  but  a  lease  giving  a  power  of  re-entry  at  the 
day. .  I  should  say  that  was  contrary  to  the  habit  and 
usage  of  a  Court  of  Equity,     Speaking,  firom. that 
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habit  and  usage,  the  language  of  the  law,  before  it       '^^''    ^ 
made  any  order  or  decree,   the   Court  ought  to      s^t^ 
decree  in  favour  of  the  tenant  if  lie  were  willing        *'•  ^..^ 
to   execute  a  lease  upon  a  reasonable '  period  of  and  othen. 
days  for  the  nonpiayment  of  the  rent ;  and  I  cannot 
help  thinking  that  from  the  circumstance  of  point- 
ing out  the  twenty-eight  days  in  the  other  case, 
you  are  bound  to  see  a  difference  between  the  re- 
.servation  of  a  rent  which  is  the  actual  value  from 
year  to  year,  of  the  land  that  is  occupied,  (as  far 
as  a  tenant  ever  pays  the  actual  value ;)  and  where 
a  tenant  paya  a  great  fine.     It  does  appear  to  me 
that  this  deed  affords  sufficient  evidence,  particu- 
larly with  reference  to  the  words.  I  have  before 
/  commented  on,  that  if  the  rent  was  as  beneficially 
reserved  as  in  the  existing  lease,  that  it  is  a  due 
execution  of  the  power  unquestionably. 

But  that  does  not  touch  the  question  about  dis- 
tress, I  admit,  save  as  it  touches  the  question  if  the 
same  qualification  of  distress  was  in  the  former  lease; 
« because  if  the  same  qualification  of  distress  was  in 
;  the  former  lease,  then  the  same  arguments  that  you 
'  build  on  giving  the  period  in  the  former  lease  ap- 
plies to  giving  the  distress ;  but  if  this  means  a  rear 
.  sonable  power  of  re-entry,  and  if  that  has  been  the 
'  construction  usually  put  on  it,  it  is  the  same  as  if 
'  the  lease  was  directly  conformable  to  the  power. 
;The  practice  has  applied  that  quality  to  the  resef- 
Tation  of  a  power ;  and- 1  know  no  difference  be- 
;  tween  determining  what  is  reasonable  with  reference 
to  that  object,  and  what  is  reasonable  as  applied 
>to  the  other  objects:  when  you  speak  of  a  reason^- 
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able  rent,  that  means  the  quantum  of  rent ;  bot 
a  reasonable  power  admits  of  diflferent  considera- 
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I  might  stop  there,  because  though   1  cannot 
agree  with  the  learned  Judge,  who  thinks  thsA  the 
statute  of  4  Geo*  2  is  imperative,  yet  it  is  impos- 
sible for  me  to  deny  that  the  statute  of  4  Geo.  2, 
and  the  General  Xnclosure  Act,  and  all  the  pnc- 
tiee  to  which  I  have  been  alluding,  does  estaUirii, 
beyond  all  question,  that  it  is  a  reasonable  executi<m 
of  a  power  even  where  this  clause  q£  ^stress  is  piC 
in ;   and  when  we  are  considering  these  CTCum* 
stances  let  us  attend  to  the  extreme  importance 
of  the  question  before  us   in  one  respect.     You 
are  not  merely  in  the  execution  of  a   power  to 
consider  what  is  most  beneficial  as  between  A.  the 
tenant  for  life,  and  J3.  the  remainder-man,  but  whsl 
is  most  beneficial  to  both,  and  to  each  with  refe- 
rence to  the  terms  on  which  tenants  are  to  be  pro- 
cured ;  and  though  in  this  case  there  is  very  little 
difference,  perhaps,  of  convenience  or  inconvenience 
to  the  tenant,  whether  he  is  to  pay  on  the  day  it  if 
reserved,  or  fif);een  days  afterwards,  yet  on  the  one 
hand,  if  there  be  that  little  inconvenience,  I  say 
that  is  a  ground  why  if  the  words  of  the  power  e<m- 
tained  in  the  settlement  will  allow  you  to  give  those 
days,    you  shall  not  say  that  it  is  a  forfeiture  of 
the  lease ;    and  on  the  other  hand  I  say,  thougli 
the  quantum  of  convenience  be  ever  so  small,  yet 
that  the  principle  in  deciding  these  cases  requires 
you  to  consider,  not  merely  what  is  for  the  benefit 
of  a  person  having  an  interest  in  one  parcel  of  the 
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inheritance,  but  what  is  for  the  bene^t  of  the  whple       i8au 

inheritance,  and  all  the  persons  to  (take  in  it.  ^^^^ 

There  is  another  way  of  putting  it,  which  ia         «• 

t     •  t     •  f»  T  .  •  *•  i*  a\       earl jerset 

material,  if  I  am  not  wrong  m  my  notions  of  the  ^^  others, 
practice,  if  powers  are  to  be  executed  for  the  benefit 
of  all  persons  having  an  interest  in  the  inheritance, 
what  will  be  the  situation  of  persons  who  have  those 
powers  is  a  most  serious  consideration ;  and  I  cannot 
agree  with  those  who  profess  to  have  paid  less  atten- 
tion to  the  state  of  titles  than  they  ought,  because, 
unless  I  mistake,  nothing  requires  more  attention ; 
so  as  to  what  practice  has  introduced,  and  what 
would  be  the  inconvenience  of  shaking  that  practice ; 
and  you  are  to  consider,  too,  that  unless  you  are 
to  adopt  the  principle,  that  in  a  settlement  where 
a  power  is  given  as  nakedly  in  the  terms  of  it 
as  here,  you  are  to  execute  that  power  in  the 
precise  terms ;  that  no  tenant  for  life,  no  trustee, 
nobody,  in  short,  who  has  not  an  absolute  inheri- 
tance in  the  estate,  will  ever  think  of  executing  a 
power  without  the  direction  of  the  Court  to  tell 
him  whether  it  is  right  or  wrong;  the  inconveni- 
ence of  which  would  be  infinitely  great.  But  I  am 
of  opinion  that  these  words  are  words  of  course ;  in  the, 
language  of  Mr.  Justice  Bayley^  (and  the  diversity 
of  powers  is  acknowledged  in  Brook ;)  that  this  is  an 
entry  for  nonpayment  of  rent ;  that  the  words  of 
the  settlement  do  not  condemn  such  a  power  for  re- 
entry for  the  nonpayment  of  rent  as  is  here  reserved; 
and  I  think  the  qualifications  in  this  power  have  had 
the  authority  of  the  Legislature  for  saying  that  they 
are  reasonable;  and  therefore  on  these  grounds 
I  shall  offer  my  opinion  that  these  leases  are  valid. 
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Whether  your  Lordships  may  think  proper  to  adopt 
that  opinion  it  is  not  for  me  to  say ;  it  is  my  duty 
to  express  that  opinion. 

and  otiiers.  Lovd  Rcdesdale : — Having  attended  throughout 
the  discussion  of  this  question,  and  having  from  a 
very  early  period  of  life  had  much  converse  with 
that  part  of  the  law  which  enables  me  more  parti- 
cularly to  consider  cases  of  this  description,  I  mean 
conveyancing,  I  think  it  my  duty  to  offer  a  few 
words  to  your  consideration. 

With  respect  to  what  has  been  said  as  to  general 
opinions  upon  the  subject,  and  the  practice  of 
conveyancers,  I  cannot  agree  with  much  that  has 
been  said,  because  I  do  conceive  that  the  law  has 
frequently  been  decided  even  in  the  construction  of 
Acts  of  Parliament  upon  what  has  been  the  general 
understanding  of  lawyers  as  to  the  true  construction 
of  these  Acts  of  Parliament ;  and  I  will  instance 
such  a  case  under  the  statute  of  jointure.  This 
House  determined  in  the  case  of  Drury  v.  Dnmf  * 
that  a  rent-charge  settled  on  an  infant  was  within 
the  statute  f  of  jointure  a  good  bar  of  dower,  not  be- 
cause such  was  the  literal  interpretation  of  the  statute, 
but  because  such  had  been  the  constant  practice  of 
conveyancers  and  others  touching  the  subject,  and 
it  was  expressly  upon  that  ground  that  the  decision 
at  that  time  went ;  and  I  do  conceive  that  it  is  of 
the  utmost  importance  that  the  House  should  use 
its  judgment  by  such  a  criterion  whenever  the  case 
occurs,    for    otherwise   all    property  must   be  in 

♦  3  B.  p.  C.  492 ;  hy  the  name  of  the  Earl  of  Bucks  v.  Drurif. 
See  Eden's  Rep.  vol.  2,  pp.  39  &  60. 
t  27  H.  8,  c.  la,  8.  6. 
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Kaa^ard.  It  is  more  especially  so  with  regard  to  1821. 
settlements  which  are  ordinarily  prepared  by  those 
persons  who  employ  their  minds  in  the  construction  v. 
of  deeds,  and  wliat  persons  of  that  description  con-  ^^^^^ 
sider  to  be  the  law  thus  acted  upon  for  a  length  of 
time,  and  not  disputed  in  courts  of  law,  should  be 
taken  to  be  the  general  impression  upon  the  minds 
of  lawyers  upon  the  particular  subject,  and  more 
particularly  it  must  have  reference  to  that,  con- 
struction which  ought  to  be  put  upon  settlements 
pre|Muned  by  persons  of  that  description.  How  are  you 
to  understand  the  intent  of  parties  in  a  settlement 
which  really  and  truly  is  as  much,  I  may  say,  the 
view  which  the  person  who.  prepared  it  has  upon 
the  subject,  as  the  view  of  the  parties;  for  the  parties 
to  a  ce]i;ain  degree  are  ignorant  of  the  words  that 
are  used,  unless  they  are  advised  by  the  persons 
they  may  consult ;  and  therefore  the  practice,  of 
conveyancers  uiion  subjects  of  this  description  is, 
I  conceive,  a  most  important  consideration,  and 
whenever  that  has  prevailed  for  a  great  length  of 
time  without  impeachment  in  a  court  of  justice, 
I  take  it  it  ought  to  be  considered  as  a  true  exposi- 
tion of  the  law. 

I  have  thought  it  necessary  to  say  so  much  upon 
that  part  of  the  case,  because  I  think  it  would  be 
highly  dangerous  to  treat  it  in  the  manner  in  which 
it  has  been  treated  by  a  learned  Judge,  and,  with 
great  deference,  I  cannot  agree  to  what  the  learned 
Judge  said,  because  I  think  that  practice  is  most  im- 
portant to  the  consideration  of  the  case  if  you  wish 
to  preserve  property  to  persons  who  are  in  possession> 
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i8a  r  which  may  be  defeated  upon  the  constructiffl)  t 
^^  ^1  deeds  and  instruments,  unless  you  give  them  ik 
V.  construction  which  lawyers  have  coDstaotly  puif 
niui  others,  them,  though  not  conformable  to  the  precise  ra 
supposing  the  language  to  be  literally  undersuw 
With  respect  to  the  case  before  you,  it  apponj 
me  that  it  is  necessary  oidy  to  consider,  iut  a 
purpose  of  the  6nal  decision  of  this  questioo,:: 
Tery  words  of  the  instrument.  Words  used  bi 
instrument  of  this  description  must  be  coustm 
according  to  the  subject  to  which  they  are  apfis 
The  words  here  used,  and  which  are  in  quesw 
are  applied  to  a  power  over  a  particular  dearip 
of  property.  The  power  is  one  power  applyii^ii 
three  descriptions  of  property,  and  varying  accora^ 
to  those  three  descriptions  :  First,  of  property  sis 
was  under  the  settlement,  let  upon  leases  for  bi 
or  lives,  or  for  years  determinable  upon  Hfeorliw; 
Secondly,  of  property  that  consisted  of  laniii  ts 
under  such  leases,  but  under  rack-rent  leases ;  * 
thirdly,  of  mines.  Now  is  not  that  evideuM  o" 
the  persons  who  framed  this  instrument  cecla- 
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bttt  by  renewing  the  leases  from  tame  to  time  as  they  jsai. 
dipped,  and  therefore  they  gave  a  power  to  grant  * 
leases  of  that  part,  reserving  what  had  been  before 
reserved^  in  as  beneficial  a  manner  in  all  respects^  ^^  ^^" 
or  more,  giving  them  ihe  power  to  reserve  more, 
hot  not  to  reserve  less,  not  only  as  to  the  rent  but  as 
to  the  services.  The  services  in  every  instance  of 
•  particular  lease,  every  thing,  was  to  be  reserved 
exactly  in  the  same  manner  as  it  had  been  reserved 
by  the  prior  leases.  With  respect  to  the  second 
description  of  property,  there  the  power  is  to  lease 
at  the  best  and  most  improved  rent,  the  words  are 
added,  *'  that  can  be  reasonably  had  or  obtained  ;'- 
does  that  word  reasonably,  really,  and  truly,  though 
perhaps  introduced  from  caution  into  it,  vary  the 
instrument  the  least  in  the  world  ?  would  it  not  be 
a  sufficient  execution  of  the  power  if  the  best  and 
most  improved  rent  had  been  obtained  according  to 
a  reasonable  estimation  of  the  best  and  most  im- 
proved rent  ?  I  should  consider  that,  although  the 
rent  reserved  may  not  be  the  very  best  rent  that 
could  be  got,  yet  if  it  is  fairly,  and  honestly,  and 
reasonably,  the  best  rent  that  can  be  reserved,  with- 
out any  fine  derived  by  the  person  who  granted  it, 
that  it  is  a  good  lease.  The  word  reasonable  there- 
fbrcy  though  introduced  in  this  part  of  the  instrument, 
is  a  word  merely  of  caution,  and  would  not  alter  in 
any  degree  whatever  the  construction  of  the  power 
under  the  settlement. 

With  respect  to  the  two  parts  of  the  property,  that 
w)iich  is  on  leases  for  lives,  or  for  years  determinable 
<m  lives,  and  that  at  rack-rent,  there  were  introduced 
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1821.  words  with  respect  to  a  power  of  re-entry  oQiKm^ 
'  '  ^  payment  of  rent  j  the  first  is  expressed  in  one  way, 
t^.  the  second  in  another  way  ;  we  find  different  termi 
^andothw»J  uscd,  obviously,  as  it  seems  to  me,  for  this  reason; 
with  respect  to  the  second  description  of  property,  the 
words  are  precise  '  and  so  as  that  a  clause  shall  be 
inserted,  containing  a  power  of  re-entry  for  non-pay- 
ment of  the  rent  for  twenty-eight  days  after  it 
becomes  due ; '  the  words  there  are  precise ;  why  wm 
they  not  precise  in  the  other  case  ?  for  this  maaifeit 
reason,  because  the  other  power  referred  to  existiif 
leases ;  they  referred  to  that  which  was  the  ordinary 
mode  of  executing  the  power  with  respect  to  such 
property ;  namely,  that  on  the  dropping  of  one  life  tbe 
lease  shall  be  surrendered,  and  a  new  lease  granted 
for  three  lives.  The  powers  which  were  contained 
in  the  former  leases  of  every  description  were  tb 
very  powers  to  which  the  settlement  meant  to  refer. 
If  in  any  of  the  leases  that  existed  there  waa  not 
a  power  of  re-entry  for  non-payment  of  the  leat, 
they  meant  that  such  a  power  should  be  contained 
in  future,  and  therefore  the  words  there  used  are  of 
loose  description.  I  think  it  is  a  mistake  to  su^oee 
the  words  are  precise  \  the  words  are  not  precise ; 
the  words  are  loose  \  and  the  great  error,  as  it  2&^\6& 
to  my  mind,  in  the  opinions  that  have  been  formed 
that  this  lease  is  invalid,  is  in  the  supposition  that  the 
words  are  precise ;  I  repeat  they  are  not  pi^iset 
they  are  merely  a  note  or  memorandum  intimating 
that  a  power  of  re-entry  is  to  be  reserved,  and  if  in 
the  former  leases  such  a  power  has  not  been  reserved, 
(and  probably  the  person  who  made  the  settlement 
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lad  not  an  opportunity  to  look  into  all  the  leases,  to       1821. 
lee  the  form  in  which  they  were  made)  if  such  power 
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vas  not  reserved,  then  there  should  be  such  a  power  «. 
•eserved,  but  in  any  other  respect  that  they  should  ^^  iulere^ 
)e  in  conformity  to  the  prior  leases.  It  appears  in 
;he  case  of  the  lease  in  question  that  the  power  of 
re-entry  was  reserved  in  the  former  lease,  not  simply 
m  the  nonpayment  of  rent,  but  it  was  reserved  on 
;he  non-performance  of  the  services,  a  service  at  the 
mill,  a  reservation  of  a  capon.  If  the  engagements  were 
not  observed  the  power  of  re-entry  extended  to  the 
iivhole.  Taking  it,  therefore,  that  the  meaning  of 
bhe  settlement  was  this,  not  to  give  any  precise 
iirection  with  respect  to  the  nature  of  the  power, 
but  to  give  a  general  direction  in  the  nature  of  a 
memorandum,  if  I  may  so  express  it,  that  there 
should  be  a  power  of  re-entry ;  is  not  that  the  natural 
construction  of  the  words,  and  is  not  the  construc- 
tion which  is  attempted  to  be  put  upon  the  words  a 
forced  construction,  an  attempt  to  make  them  more 
strict  than  they  really  are  ? 

/  Suppose  a  contract  was  entered  into  between  two 
persons,  the  one  having  the  property,  and  the 
other  willing  to  take  that  property,  and  that  contract 
was  so  executed  as  that  it  purported  there  should  be 
in  the  lease  to  be  granted  under  that  contract  a 
power  of  re-entry  for  the  non-payment  of  the  rent, 
how  would  that  contract  be  executed  if  it  was  to  be 
specifically  performed  under  a  decree  of  a  court  of 
Equity  ?  would  a  court  of  Equity  have  ever  thought 
they  were  compelled  under  the  terms  of  that  con<- 
tract,  by  those  words  to  require  that  the  power  of 
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i8»i^  re-entry  should  be  a  power  of  re-entry  absolutely 
SMITH  upon  the  nonpayment  of  the  rent  at  the  day,  and 
EA&L  JERSEY  wlthout  tho  common  and  ordinary  provision  that  it 
ud  othm.  giiould  only  be  in  case  there  was  not  a  sufficient  & 
tress  ?  would  not  those  words  be  construed  by  wiat 
was  the  common  and  ordinary  practice  ?  The  cowmA 
and  ordinary  practice  certainly  is  to  frame  a  pom 
of  re-entry  m  the  manner  in  which  the  pomr 
of  re-entry  in  this  lease  is  framed.  Wtat  then 
must  have  been  the  mind  of  the  pa:wn  who  preparat 
this  settlement,  the  conveyancer  who  prepared  tkrt 
settlement,  when  he  inserted  in  the  settlement  ihit 
a  power  of  re-entry  for  nonpayment  of  rent  shodd 
be  reserved,  without  expressing  more  P  It  must  hm 
been  in  his  mind,  according  to  the  usual  habit  ef 
persons  of  that  description,  and  yoii  must  take  it  to 
have  been  in  the  mind  of  the  parties  to  the  settb" 
ment,  (for  it  is  ike  mind  of  the  person  who  preparei 
the  instrument  that  oi^ht  to  give  the  constnicsifli 
of  the  instrum^it ;)  you  must  take  it  to  have  been  in 
the  mind  of  the  person  who  prepared  the  ins^uiiwiit 
that  this  was  a  spiecies  of  note  or  memorandum  which 
would  have  been  more  fully  expressed  in  the  less 
to  be  executed. 

I  conceive;  therefore,  that  in  this  case  it  nrait 
betaken  to  be  the  intention  of  the  parties  to  the 
instrumtot  not  to  be  precise  with  respect  to  the 
terms  in  which  the  power  df  re-«ntry  was  to  be  re^ 
aerfed,  but  merdy  to  give  a  liote  signifying  that  t 
jpbwer  of  re-entry  shoiild  be  reserved  for  nonpayment 
of  rent,  jmeaning  thereby  that  that  power  whiA  wai 
contained  in  the  former  leases,  flbould  be  inserted 
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i^herever  that  power  did  exist  in  the  former  lease  of      i8ai. 

khe  same  lands :  but  where  no  such  power  was  re-  ' — -v ^ 

iserved  (if  that  was  the  case)  then  that  a  power  siich         9. 
fs  would  be  a  reasonable  power  in  such  a  contrail  '^d  ottevl 
ju;  I  have  mentioned  should   be  inserted  in  the 
tease.     If  a  power  df  re-entry  was  before  reservedy 
^be  words  were   not  necessary,   because  the  rent 
peas   to    be   reserved  in   as  beneficial  a  manner, 
ittid  therefore  if  there  was  a  power  of  re-entry 
In  the  former  lease,  thslt  siame  power  of  reentry, 
lind  no  other,  could  be  reserved ;   and  therefore 
j[  do  conceive  that  when  you  come  to  apply  your 
teinds   to  this  particular  case  there  really  is  no 
^und  of  doubt,  because  all  the  doubt  that  has  been 
fuggested  upon  the  subject  has  been  founded  upon 
&  construction  of  the  words  of  this  instrument,  whiiih 
I  submit  they  do  not  by  any  means  bear ;  they  were 
not  intended,  as  it  has  be^n  supposed  they  were 
intended,  to  express  precisely  and  positively  what 
diould  be  done ;  they  were  intended  to  refer  to  the 
leases  that  had  been  previously  executed  of  the  same 
property,  that  the  rent  should  be  reserved  in  as 
beneficial  a  manner  in  every  respect  as  before }  and  if 
there  was  an  exception  in  the  former  leases  of  the 
power  of  re-entry,  that  a  power  should  be  given,  ihat 
b,  such  a  power  as  a  Court  of  Equity  wouM  insert  in 
a  lease,  under  a  contract,  in  these  loose  wordsi  direct- 
mg  a  power  of  re-entry  to  be  inserted  in  the  leasee 
I  take  it  there  can  be  no  doubt  whatever  that 'ipon 
ft  contract  of  that  description  so  would  a  Court  of 
Equity  act. 

But  suppose  this  had  not  been  a  question  before 
a  Court  of  Equity,  but  before  a  Court  of  Law) 
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suppose  the  person  who  entered  into  that  contract 
had  executed  a  lease,  with  a  power  in  the  terms  in 
oV  which  the  power  is  conveyed  in  this  case;  or  suppose, 
^^  othw  on  the  contrary,  he  had  executed  it  with  a  power  of 
re-entry  upon  nonpayment  of  the  rent  at  the  day^ 
and  the  question  had  been  whether  in  either  of  those 
cases  the  contract  had  been  properly  executied,  or 
not,  if  the  lessee  had  in  one  case  objected,  you  have 
made  it  too  strict,  not  according  to  the  intention  of 
the  parties  in  the  contract ;  if  on  the  other  hand  it  had 
been  made  in  the  present  form,  and  had  been  objected 
to,  that  the  lease  was  invalid,  and  the  question  had 
come  to  be  agitated  in  a  Court  of  Law,  would  a  Court 
of  Law  have  differed  from  a  Court  of  Equity  on  the 
subject,  if  they  had  inquired  in  what  manner  wll  a 
Court  of  Equity  execute  such  a  contract  as  this  ?  ia 
what  manner  would  a  person  employed  as  a  connj- 
ancer  in  the  habits  of  business  have  framed  a  lease 
under  such  a  contract?  and  then  taking  it  to  be  a  proper 
or.an  improper  execution  of  the  contract  accordii^ 
to  that  which  the  habits  of  men  engaged  in  the  busi- 
ness would  have  led  them  to  consider  proper. 

Upon  the  whole,  therefore,  it  appears  to  me 
that  the  lease  is  a  valid  lease,  because  it  is  made, 
as  it  is  found  by  the  special  verdict,  in  confonnitj 
to  the  other  leases ;  and  I  consider  the  words  of 
the  settlement  referring  to  those  leases  to  have  the 
effect  of  saying  in  this  particular  case, — if  in  any 
of  the  renewals  of  a  lease,  where  there  had  been 
no  power  of  re-entry  in  any  particular  case  of  that 
description,  the  question  should  arise  how  that  power 
of  re-entry  was  to  be  reserved,  that  it  was  to  be 

1-eserved  according  to  that  which  had  been  the  prac- 


ON  APPEALS  AND  WRITS  OF  ERROR.  46^ 

tice  of  the  owner  of  the  estate  in  letting  leases  of      »8ai. 
other  parts.    Because  in  a  case  where  the  power  of     ^^j^^ 
te-entry  was  actually  reserved  in  the  former  leases,         '■ 
for  the  purpose  of  making  them  conformable  to  the   and  oihen. 
fonner  leases,  which  it  was  evident  was  the  manner 
intended,  it  must  be  made  conformable  to- a  former 
lease,  but  if  there  was  any  lease  in  which  a  power  of 
re-entry  had  been  omitted,  then  it  could  net  have 
reference  to  that  lease ;  but  the  way  in  which  a  court 
ought  then  to  act  would  have  been  to  see  what  waa 
the  manner  in  which  leases  of  property  of  the  same 
desciiptipn,  under  the  same  settlement  have  been 
^^anted,  reserving  a  power  of  re-entry  ;  andthatthat 
would  have  been  deemed  a  sufficient  execution  of 
the  power  under    the    settlemetit ;    and  that  the 
words  of  the  pbwer  ought  hot  to  be  construed  as 
meaning  that  precise  and  positive  reservation  of  a 
power  of  re-entry  which  has  been  contended  for  in 
this  case. 

Tlierefore  it  is  upon  the  particular  wonls  of  this 
instrument,  the  settlement  of  1757,  and  not  upon 
any  general  view  of  the  case,  that  I  conceive  that  thi» 
lease  ought  to  be  supported,  and  that  the  judgment 
of  the  Exchequer  Chamber  should  be  reversed,  and 
the  judgment  of  the  King's  Bench  affirmed. 


Ordered  accordingly. 


d 
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1776. 


V 
WARP 

V.  IRELAND*. 


UAATPOLE. 


(court   of    CHA14CKEY.) 

Charles  Ward AppcUait. 

Robert  Hartpole  --------     RespondeKt* 

G.H.,  a  tenant  for  life  in  a  marriage  settlement,  bther^y 
empowered  to  make  leases  for  lives  of  lands  in  Ireland,  at  the 
best  rent,  without  fine ;  and  a  power  was  also  given,  with  the 
consent  of  trustees,  to  raise  any  sum  of  money.  The  tnutees, 
in  pursuance  of  the  power,  consent  that  G.  H.  should,  fav 
mortgaging  all  or  any  part  of  the  lands,  or  in  any  other 
manner  he  should  think  fit,  raise  any  sum  of  money  not  ex* 
ceeding  5,000/. 

Under  this  power  and  consent  G.  J7.,  in  consideration  of  2f^l 
and  a  rent>  grants  to  V,  W.  part  of  the  lands  in  setUoneot 
upon  a  lease  for  lives.  The  grant,  and  a  receipt  expreswig 
that  the  300/.  was  raised  under  the  power  and  consent  as  part 
of  the  5,000/.,  were  duly  registered. 

Before,  and  at  the  date  of  this  grant,  V.  W,  was  the  solicitor  of 
G.  £r.,  who  was  involved  in  litigation,  and  in  distress. 

The  rent,  with  the  premium  calculated  at  six  per  cent,  were 
considerably  short  of  the  annual  value  of  the  lands. 

Upon  a  bill,  by  a  tenant  in  remainder  under  the  settlement,  to 
set  aside  the  lease,  and  on  appeal,  held,  that  the  lease  was  a 
good  execution  of  the  power  to  raise  money ;  but  void,  as 
obtained  by  a  solicitor  from  his  client,  in  circumstances  of 
embarrassment,  and  at  an  under-value. 

William  hartpole,  deceased,  being  seised  of  lands  in 
Queen's  county,  under  a  grant  from  the  Crown  on  the  5th  and 
6th  of  December  1707,  mortgaged  the  premises  to  Thomas  Tilsoa 
for  3,000/.  which  were  already  subject  to  a  prior  mortgage  for 
2)394  ^*  ^^^  to  other  encumbrances  to  the  amount  of  *j,oooL  and 
upwards,  William  Hartpole  died  in  1713,  leaving  Martha  his 
widow,  and  George  his  only  son,  an  infant. 

*  In  this  case  the  lease,  having  been  made  by  appointment  under  a  pewtf* 
was  disputed  on  two  grounds ;  first,  that  it  was  not  conformable  to  the  power; 
secondly,  that  it  was  obtained  by  the  undue  influence  of  an  attorney  over 
kis  client,  and  at  an  under-value.  The  decision  was  against  the  validity  of 
the  tease,  on  the  latter  ground.  Qfi  the  question  of  c^niformity  to  die  poirei 
the  lease  was  held  valid. 
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Martha  married  Maurice  Caffee,  who  was  appointed  guardian 
to  the  infant,  and  resided  in  the  mansion-house,  and  managed  the 
estate* 

In  1731  George  Hartpole  levied  a  fine. 

On  the  11th  of  March  1731  marriage  articles  were  executed 
between  George  Hartpole  and  Mary  Wemys,  containing  a  power 
reserved  for  George  Hartpole  to  make  leases  of  the  premises,  or 
any  part  thereof,  for  any  term  or  number  of  years,  or  (or  one,  two, 
or  three  lives  certain,  or  renewaUe  for  ever,  at  the  best  and  most 
improved  rent,  without  fine ;  such  leases  to  commence  in  posses- 
sion  and  not  in  reversion  ;  with  power  also  for  George  Hartpole, 
with  consent  of  Henry  Coddington  and  James  Agar  (the  trustees) 
and  the  survivor  of  them  and  their  heirs,  and  of  Patrick  Wemys, 
father  of  Mary  Wemys)  during  his  life,  and  after  his  decease, 
with  the  consent  of  his  eldest  son  Henry  Wemys,  to  raise  any 
sum  or  sums  of  money  for  such  uses  and  purposes  as  he  George 
Hartpole  should  think  fit,  so  as  not  to  prejudice  the  jointure 
thereby  agreed  to  be  provided  for  Mary. 

•  In  1731,  shortly  after  George  Hartpole's  marriage,  Vere  Ward, 
the  father  of  the  Appellant,  who  was  a  practising  attorney  of  the 
Court  of  Exchequer  in  Ireland,  went  to  live  near  the  residence  of 
Mn  Hartpole.  An  intimacy  commenced  between  them  and  Mr. 
Hartpole,  who  was  then  involved  in  law-suits  instituted  against 
him  for  debts  due  from  his  father,  and  charged  upon  his  estate, 
employed  Ward,  as  his  agent  to  defend  several  of  these  suits,  and 
to  adjuE^t  and  settle  various  accounts  and  demands  with  his  te- 
nants and  others ;  by  which  means  Ward  became  acquainted  with 
Hartpole's  situation,  the  circumstances  and  value  of  his  estates^ 
and  the  extent  of  his  power  under  the  marriage  articles. 

On  the  19th  of  December  173a,  George  Hartpole  agreed  to 
demise  to  Vere  Ward  the  lands  of  Ballyharmer,  &c.  for  three 
lives  (renewable  for  ever)  at  80/.  per  annum. 

In  the  year  1735,  George  Hartpole  applied  to  Patrick  Wemys, 
his  wife's  father,  and  to  Henry  Coddington,  the  surviving  trustee 
named  in  the  marriage  articles  of  the  1 1  th  of  March  1731,  (James 
Agar,  the  other  trustee,  being  dead)  for  liberty  to  raise  a  sum  of 
money  pursuant  to  the  power  for  that  purpose  contained  in  these 
marriage  articles. 

Patrick  Wemys  and  Henry  Coddington,  the  surviving  trustees 
in  the  said  marriage  articles,  on  the  agtfa  of  November  i735f 
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executed  a  deed  lo  George. Hartpole,  whereby,  after  reciting  the 
■^  marriage  articles  of  George  Hartpole  and  Mary  Wemys,  and  the 
power  and  uses  therein  mentioned,  and  also  reciting  that  Jama 
Agar  the  said  trustee  was  dead,  and  that  the  said  Henry  Codding- 
ton  survived  him  ;  and  that  the  estate  of  George  Hartpole  was 
much  encumbered  with  debts,  which  could  not  be  discharged  with- 
out raising  money  for  that  purpose,  with  the  consent  of  Henry 
Coddiugton.and  Patrick  .Wemys,  they,  Henry  Coddington  and 
Patrick  Wemys,  in  pui-suance  of  the  power  reserved  to  them  hy 
the  said  articles,  did  at  the  request  of  George  Hartpole  consent 
that  he  should  and  might,  by  mortgaging  all  or  any  part  of  bis 
lands  in  the  Queen's  county,  or  in  any  other  manner  he  shookl 
think  fit,'  raise  any  sum  or  sums  of.  money  not  exceeding  5,000^ 
in  the  whole,  which  when  raised  was  to  be  by  him  applied  to- 
wards discharging  the  debts  affecting  his  estate,  and  for  such  other 
uses  and  purposes  as  be  should  think  proper,  which  deed  or  in- 
strunient  was  duly  registered  at  Dublin. 

Vere  Ward  in  the  year  1735,  continuing  to  practise  as  an 
attorney,  was  occasionally  employed  by  Mr.  Hartpole ;  bu^hc 
had  another  solicitor  who  was  principally  employed  by  bin). 
About  this  time  Vere  W^ard  was  induced  by  Hartpole  to  boikia 
housiB  on  part  of  his  estate ;  and  the  lands  of  AcregallenCndv 
Hollymount)  containing  about  thirty-three  acres,  being  onte^ 
nanted,  were  proposed  as  an  eligible  situation. 

About  the  months  of  February  or  March  1735,  George  Hart- 
pole being  desirous  of  raising  a  sum  of  300  /.  part  of  the  5,000/. 
pursuant  to  his  power  and  the  consent  of  the  trustees,  he  and  V^ 
Ward  came  to  an  agreement  for  a  lease  of  the  lands  of  Acregalleii} 
&c.  containing  about  250  .acres. 

On  the  faith  of  this  agreement  Vere  Ward  proceeded  at  a  great 
expense  to  build  a  dwelling-house  and  several  outhousesi  to  form 
a  garden,  and  made  many  other  valuable  improvements  on  the 
premises. 

By  deeds. of  lease  and  release,  bearing  date  the  I2tb  and  I3tb 
days  of  November  1736,  George  Hartpole,  in  consideratioo  o{ 
300/.  paid  by  Vere  Ward,  granted,  bargained,  released,  and  con- 
^rm'ed  unto  Ward,  his  heirs  and  assigns,  all  the  before-menttoned 
lands  for  the  lives  of  Vere  Ward,  Lucy  Ward  bis  wifej  and 
Nicholas  Ward  his  son,  and  the  survivors  and  survivor  of  them, 
with  a  covenant  of  renewal  for  ever,  on  the  fall  of  each  and  every 
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fe  or  lives,  at  the  yea,rly  rent  of  42/.  payable,  h^lf-yearly,  clear 
fall  taxes,  quit  and  crown-rent  only  excepted.  The  lease  and 
please  were  registered  in  1736. 

George  Hartpole  on  the  same  1.3th  of  November,  gave  the 
allowing  receipt  for  the  sum  of  ^300/.:  *^  I,  George  Hartpole, 
of  Srhewie,  in  the  Queen's  county,  esquire,  do  hereby  acknow- 
ledge to  have  received  from  Vere  Ward,  of  Knockbegg,  in  the 
said  county,  gentleman,  the* sum  of  300/.  stelrling,  being  the 
sum. mentioned  in  the  said  deed  of  release,  by  me  this  day  ex6-> 
cuted  to  the  said  Vere  Ward,  of  the  lands  of  Bohernesyre,  and 
other  parcels  of  land  therein  mentioned,'  for  three  lives,  with  a 
covenant  of  renewal  for  ever,  at  the  yearly  rent  of  42  /.  sterling; 
which  said  sum  of  300/.  I  do  acknowledge  to  have  been  by  me 
raised  and  taken  in  part  of  the  sum  of  5,000  /.  which  I  am  em- 
powered to  raise  on  my  estate,  by  virtue  of  a  power  contained 
and  reserved  in  my  articles  of  marriage,  and  a  consent  for  that 
purpose,  bearing  date  the  29th  day  of  November  1735,  under 
the  hands  and  seals  of  Patrick  Wemys,  esquire,  and  Henry 
Coddington,  esquire,  trustees  in  the  said  articles  mentioned," 
hich  receipt  was  registered  in  the  words  above  stated.  , 

This  sum  of  300  /.  was  the  tirst  sum  raised  by  George  Hartpole 
ider  the  power  in  his  marriage  articles.  > 

On  the  Q5th  of  January  1 755,  Vere  Ward  conveyed  his  in- 
rest  to  Robert  Birch,  in  certain  leases,  dated  in  1745  and  1750, 
hich  had  been  substituted  for  the  lease  of  1732. 
George  Hartpole  died  on  the  4th  of  December- 1763,  leaving  the 
espondent,  Robert  Hartpole,  his  eldest  son  and  heir,  a  minor.  : 
Robert  Hartpole  having  attained  his  age  of  twenty-one  inHilary 
rm  1765,  levied  a  fine,  and  suffered  a  recovery  of  the  lands. 
On  the  24th  of  April  1765,  Robert  Hartpole  filed  a  bill  in  the 
ourt'of  Chancery  in  Ireland,  against -Vere  Ward,  Robert  Birch, 
id  others,  stating  among  other  things  the  aeveral  matters  afore- 
id,  and  praying  that  the  several  sales  therein  mentioned  to  have 
en  made  by  George  Hartpole  might  be  set  aside,  as  not  war- 
nted  by  the  power  in  his  marriage  articles ;  and  that  the  leases 
ade  to  Vere  Ward  might  also  be  set  aside,  as  having  been  ob- 
ined  by  fraud  and  at  great  under  value ;  and  that  the  other 
s^ses  therein  mentioned  to  have  been  made  by  George  Hartpole 
ight  also  be  set  aside,  as  having  been  obtained  by  fraud  and  at 
ider  value ;  and  that  the  deeds  of  purchase  and  leases  afojO'^ 
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Baid  might  be  brought  in  to  be  cancelled,  or  disposed  of  as  tk 
Court  should  direct;  and  that  Robert  Hartpole  might  be  decreed 
to  the  mesne  rates  and  profits  thereof,  severally  from  the  death  of 
George  Hartpole,  his  father. 

On  the  i8th  of  November  1765,  Vere  Ward  pat  in  an  answer, 
stating  among  other  things,  that  the  fines  paid  on  the  leases  were 
applied  to  discbarge  encumbrances  affecting  the  estates  of  the 
Respondent ;  that  George  Hartpole  had  power  to  make  the  leases 
upon  fines;  that  the  rent  reserved  was  the  full  value;  tbathc 
had  expended  large  sums  in  the  improvement  of  the  premiKi, 
and  that  the  leases  were  fairly  obtained  without  fraod>  misrepre- 
tation,  or  improper  infiuence.* 

Vere  Ward  on  the  30th  of  May  1771  filed  a  cross-bill  againit 
Robert  Hartpole,  stating  the  several  matters  in  the  answer  to  the 
original  bill,  and  particularly  stating  that  Lucy  Ward,  one  of  the 
lives  in  the  leases^  was  dead ;  and  that  Vere  Ward  soon  after  her 
death  had  tendered  the  rent  and  fine,  and  a  deed  for  renewal,  psr- 
suant  to  the  covenant  contained  in  the  lease  of  1736,  by  inserting 
the  life  of  the  Appellant,  Charles  Ward,  instead  of  Lucy  Ward, 
which  Robert  Hartpole  refused  to  execute,  or  to  receive  the  said 
fine ;  and  further  alleging  that  forcible  possession  of  the  lands 
demised  had  been  taken  by  the  Respondent,  and  rents  improperly 
received  from  the  under-tenants ;  prayed  that  the  Respondent 
might  be  obliged  to  confirm  all  the  leaSes  made  by  George  Hart* 
pole,  and  deliver  up  the  lands  of  Bohernesyre,  and  account  with 
Vere  Ward,  and  pay  him  the  sum  of  167/.  10  s,  and  such  odicr 
sums  as  he,  Robert  Hartpole,  had  received,  or  should  receive  there 
out,  and  execute  a  renewal  of  the  lease  of  the  i3tb  of  November 
17361  and  the  leases  assigned  by  Vere  Ward  to  Robert  Birch. 
And  that  in  case  Robert  Hartpole  should  refuse  the  same,  be 
might  set  forth  a  full  account  of  the  personal  estate  of  George 
Hartpole,  and  how  the  same  had  been  disposed  of,  and  whedier 
he  died  intestate,  or  made  any  will,  and  who  acted  as  executor  or 
administrator;  and  also  what  debts  affected  the  real  estate  of 
William  Hartpole  and  George  Hartpole ;  and  which  of  them  bad 
been  discharged  by  George  Hartpole  or  his  guardians,  and  what 


*  An  amended  bill  and  answers  to  it  were  filed,  relating  chiefly  to  the  age 
(>f  George  Hartpole  when  he  executed  the  articles  of  settlement,  but  niiinf  do 
i]ue9tion  material  to  the  points  on  which  the  case  finally  was  adjudgod.  Then 
pieadings  arc  therei'ore  oqiitted. 
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iissignments  had  been  executed,  and  that  all  proper  accoantt       1776. 
might  be  taken.  *         v — 

The  Respondent,  on  the  S4th  of  February  1770,  put  in  his  wakd 
answer  to  the  cross-bill,  thereby  stating  a  grant  of  the  ptemises 
in  question  from  King  Charles  the  Second  to  William  Hartpok, 
his  grandfather,  and  his  heirs  male  *,  and  that  he  died  iu  1713, 
Waving  George  Hartpde,  his  son,  an  uifant^  who  became  seised, 
and  that  he  died  ip  1763,  leaving  him,  the  said  Robert  Hartpole, 
an  infant,  who  became  entitled  to  an  estate-tail  in  the  premises. 
He  admitted  that  George  Hartpole,  his  father,  obtained  the 
power  before  stated  from  tMe  trustees  to  raise  5000/.  by  leasing 
or  otherwise  ;  and  that  by  the  instrument  of  the  19th  of  Decem- 
ber 1732,  Vere  Ward  obtained  a  demise  from  Ge<»rge  Hartpole, 
ibr  lives  renewable  for  ever  of  the  lands  therein  comprised,  and 
admitted  the  leases  of  the  13th  of  March  1745,  and  2d  of  May 
1750 ;  and  admitted  that  the  demise  of  1732  was  surrendered  by 
Vere  Ward ;  on  the  execution  of  the  leases  of  1745  and  1750 ; 
and  by  such  answer  admittec^  that  V.  Waid  had  made  several 
valuable  improvementSi  and  plantations,  as  in  the  cross-bill 
etated,  to  a  considerable  amount ;  and  he  also  admitted  the  lease 
of  1736,  and  that  the  lands  were  not  then  in  an  improved  state, 
but  were  encumbered  with  briars,  thorns,  and  stomps  of  trees.  He 
also  admitted  that  on  the  death  of  Lucy  Ward,  Vere  Ward  had 
tendered  the  rent  and  a  deed  of  renewal,  pursuant  to  the  covenant 
in  the  said  lease,  and  the  fine  for  renewal.  And  the  Respondent 
by  such  answer  admitted  that  Vere  Ward  did  not  owe  any  rent 
for  the  lands  held  by  Tbady  Moore,  but  that  the  Respondent 
had  not  only  received  all  the  rents  to  May  1767,  but  also  167/. 
over  and  above  ;  and  thereby  admitted  he  refused  to  renew  Vere 
Ward's  lease ;  and  that  his  fiather  made  his  will  and  appointed 
executors,  who  had  declined  to  act,  and  that  no  person  had  ad- 
ministered ;  that  his  father  left  some  personal  estate ;  and  that 
his  father  and  his  guardians  had  paid  judgment  and  other  debts 
affecting  his  real  estate :  and  he  set  out  a  schedule  of  his  father's 
personal  estate,  and  into  whose  hands  it  had  come,  and  how  it 
had  been  disposed  of;  and  admitted  that  he  had  to  that  time 
administered  his  assets. 

Vere  Ward  replied  to  the  answer  to  the  cross-bill,  and  the 
Respondent  replied  to  Vere  Ward's  answer  to  the  original  and 

*  Quaere,  heirs  male  of  his  body. 


original  bill  should  be  dismissed  as  to  the  defl 

Birch,  without  costs,  by  consent;  and  as  to  so  mt 

bill  as  sought  to  set  Mide  the  lease  of  the   13th 

17^,  it  was  decreed  that  the  Redpoadent  was  em 

and  that  the  said  lease  should  be  set  aside  ;  and  tb 

dent  was  entitled  to  an  account  of  the  profits  of  su 

lands  in  question  as  Vere  Ward  was  in   possessic 

time  of  the  death  of  the  Respondent's  father ;  and 

to  one  of  the  Masters  of  the  said  court  to  take  th 

on  the  taking  of  which  the  parties  were  to  have 

ances.   And  it  was  thereby  further  ordered  and  de 

injunction  should  be  awarded  in  the  original  cai 

Respondent  in  possession  of  such  part  of  the  Ian 

then  already  in  his  possession,  but  not  to  issue  a 

garden,  and  deniesue,  until  the  ist  day  of  then  nex 

or  further  order,  but  without  prejudice  to   any 

Vere  Ward  might  have  against  the  representat 

Hartpole,  or  his  covenant  in  the  said  lease  of  the 

1736 ;  and  that  the  Respondent  should  have  h 

original  cause  to  He  taxed  by  the  Master :   And 

further  ordered  and  decreed,  That  the  cross-bill  shou 

with  costs,  not  only  as  to  that  part  which  sough 

lease  of  13th  of  Nov.  1736  confirmed,  but  also  tl 

sought  a  renewal  thereof;  and  as  to  such  part  of 

as  sought  a  satisfaction  out  of  the  personal  ass 

Hartpole,  it  was  ordered  that  the  same  should  be  : 

no  personal  representative  of  George  Hartpole  ap 

the  Court, 
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Kicholas  Ward,  the  eldest  son,  and  next  of  kin  of  Vere  Ward, 
became  bis  administrator.  ' 

The  suit,  decree,  and  proceedings  were  revived  by  an  order 
of  the  8th  of  June  1774.  Nicholas  Ward,  after  exhibiting  the 
original  appeal,  died  before  the  hearing,  and  the  Appellant, 
Charles  Ward,  as  his  heir  at  law,  devisee,  and  residuary  legatee, 
took  administration,  with  his  will  annexed,  and  also  administration 
de  bonis  non ;  and  the  appeal  of  the  original  testator  was  revived 
by  the  Appellant  Ward. 


WARD 

V, 

HARTPOLE. 


The  case  was  argued  for  the  Appellant  by  Mr.  Wedderhurne, 
(tbeo  Solicitor  General)  and  Mr.  Dunningy  on  the  following 
grounds : 

1.  Because  yrom  the  Respondent's  statement  in  his  original 
and  amended  bills  of  the  time  of  his  grandfather's  death,  and  the 
age  of  his  father  at  that  time,  it  was  impossible  his  father  could 
hAve  been  of  full  age  at  the  time  of  his  entering  into  the  articles 
lyf  the  llth  of  March  1731 ,  and  therefore  he  could  not  be  bound 
bj  those  articles. 

'  Supposing  George  Hartpole  to  have  been  properly  bound  by 
the  articles  made  on  hie  marriage,  yet  as  he  had  thereby  a  power 
to  let  leases  of  his  estates  comprised  in  those  articles  in  the  man- 
ner therein  liientioned,  and  had  also  by  those  articles  a  power  to 
raise  any  money  thereon,  with  the  consent  of  the  trustees,  or  the 
survivor  of  them,  and  his  wife's  father,  or  if  he  should  be  dead, 
her  brother ;  and  as  the  surviving  trustee  and  his  wife's  father 
executed  such  instrument  as  above  stated,  signifying  their  con- 
Eent'that  he  might  by  moitgaging  his  estate  comprised  in  such 
articles,  or  in  any  other  manner  he  should  think  6t,-  raise  any 
sum  not  exceeding  5,000/.,  such  lease  so  made  by  such  deeds  of 
the  isth  and  13th  of  November  1736,  in  consideration  of  300/. 
really  paid  by  Vere  Ward,  ought  to  be  considered  as  a  good  lease, 
ss"  being  a  proper  execution  in  part  of  the  power  for  raising 
money,  so  far  as  to  raise  300/.  in  part  of  the  5,000/.  he  was 
so  empowered  to  raise,  and  the  receipt  given  by  George  Hart~ 
pde  shows  that  was  the  intention  of  taking  such  sum  of  300/. 

It  is  objected  that  as  there  are  two  distinct  powers  contained 
in  the  marriage  articles, — one  for  letting  leases  of  estates  therein 
comprised,  and  the  other  for  raising  money  on  those  estates, — ^it 
wto  to  be  presumed  that  it  was  not  intend^  that  the  power  for 
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inyg.        raising  money  should  be  executed  by  letting  leases,  the  power 

* ^^ *  for  letting  leases  only  enabling  George  Hartpole  to  let  such  leasa 

^^*^        at  the  best  improved  rents,  without  taking  any  fines.     And  die 

UAaxpoLE.    J«*8«  in  question  having  been  made  in  consideration  of  300/. 

would  not  be  a  good  lease  within  the  power  for  making  leaies ; 

and  as  being  a  lease  it  would  not  be  a  good  execudoD  of  the  other 

power. for  raising  aioney. 

But  it  does  not  at  all  follow  that  because  the  power  of  letting 
leases  of  the  estate  was  in  the  common  form,  they  should  be 
leases  in  possession  and  not  in  reversion,  and  should  be  let  at  the 
most  improved  rents  without  taking  fines,  therefore  the  otber 
power  for  raising  money,  which  was  general,  and  only  limited  as 
to  the  mode  of  executing  it,  to  be  with  the  consent  of  the  tnnleeB 
or  the  survivor  and  the  father,  or  if  he  should  be  dead,  the  brother 
of  the  lady,  might  not  with  their  consent  be  executed  for  rusiog 
such  money,  either  by  letting  parts  of  the  estates  for  tenni  of 
years,  or  selling  or  mortgaging  any  part  of  the  estates,  or  in  «ij 
other  manner  whatever ;  and  as  the  surviving  trustee  and  die 
lady's  father  did,  by  the  instrument  of  the  29th  of  Novemher 
1735,  consent  that  George  Hartpole  might  by  mortgage^  or  ti 
any  other  manner  he  should  think  Jit,  raise  any  sum  not  extetdiag 
5000/.,  it  was  presumed  he  had  thereby  power  to  raise  any  part 
of  it  by  taking  a  sum  of  money  for  letting  leases,  or  in  any  ctktr 
manner  he  should  think  proper ;  and  that  therefore  the  lease  is 
question,  made  in  consideration  of  300/.  being  a  fair  lease,  and 
made  for  a  fair  and  valuable  consideration,  is  a  good  exeeotioBof 
part  of  that  power,  and  as  such,  a  good  and  effectual  lease. 

It  is  fiirther  objected,  that  the  5,000  /.  which  George  Hart- 
pole was  so  empowered  to  raise  was  all  actually  raised  by  mort- 
gage of  the  estate ;  and  therefore  the  300  /.  raised  on  makiog 
such  lease  is  more  than  he  had  power  to  raise. 

But  it  appears  by  the  pleadings  in  the  cause,  that  the  iactof 
the  money  having  been  raised  by  mortgage  was  not  properiy  po^ 
in  issue  by  such  pleadings,  and  that  therefore  the  evidence  to  it 
ought  not  to  have  been  read  ;  and  when  such  evidence  was  read, 
it  thereby  appeared  that  the  money  was  not  so  raised  by  aoj 
such  mortgage  till  the  year  174s,  which  was  six  years  after  the 
lease  in  question  was  made ;  and  therefore,  if  the  lease  in  qoeatioo 
was  a  good  lease  within  the  power  for  raising  money  at  the  time 
of  making  it,  nothing  that  was  or  could  have  been  done  aAer- 
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vards  by  any  of  the  parties  could  any  ways  prejudice  or  invali-        1776. 
date  that  lease.     And  the  rather  that  such  lease  and  the  receipt  *         ^ 
for  300  /.,  which  showed  that  it  was  made  in  pursuance  of  the        ^^^^ 
power  for  raising  money,  were  both  registered ;  so  that  any  person    aaatfole. 
afterguards  advancing  money  under  that  power  might  see  that  such 
sum  of  300/.  had  been  then  abready  raised  in  part  of  such  5,000/. ; 
and  there  was  the  more  reason  to  support  the  lease  in  question  in 
a  court  of  equity,  as  the  same  was  really  made  for  a  good  and 
valuable  consideration.    And  although  the  Respondent  in  his 
bill  charged  that  it  had  been  obtained  by  fraud  and  undue  means, 
and  at  an  undervalue,  yet  he  had  not  attempted  to  support  such 
charges  by  any  proof.     And  it  appeared  on  the  contrary,  by  the 
most  respectable  evidence  on  the  part  of  the  Appellant,  that  the 
estate  at  the  time  of  making  such  lease  was  in  a  very  bad 
condition  ;  and  that  the  lease  was  made  for  a  good  and  valuable 
consideration  ;  and  that  the  rent  and  the  consideration  paid  for 
such  lease  was  a  full  and  fair  value  and  consideration  for  such 
lease.     And  as  the  Respondent's  grandfather  was  entitled  to  the 
^estate  comprised  in  such  lease  only  under  a  grant  from    the  ^ 

Crown  to  him  and  the  heirs  male  of  his  body ;  and  he  had  not 
at  the  time  of  granting  such  lease,  nor  for  several  years  after- 
wards, any  son  bom  ;  so  that  if  he  died  before  he  had  a  son  the 
estate  would  have  reverted  to  the  Crown.  He  had  no  other  way 
of  raising  any  money  under  such  power  than  by  granting  leases 
of  estates  at  rents  something  below  the  full  value,  and  taking 
considerations  for  such  leases,  as  nobody  would  then  have  lent 
any  money  on  a  mortgage  of  such  estate  under  so  precarious  a 
title ;  and  it  appeared  that  he  did  not  raise  any  money  on  any 
mortgage  of  the  estate  till  six  years  after  granting  such  lease, 
and  after  he  had  tssue  male. 

If  the  lease  in  question  had  not  originally  been  a  good  lease, 
yet  as  the  Respondent  after  the  death  of  George  Hartpole  his 
father,  and  after  the  Respondent  had  levied  a  fine,  and  suffered 
a  recovery  of  the  estate  in  question,  actually  received  rent  of  the 
(remises  from  Thady  Moore,  on  Vere  Ward's  account,  in  the 
same  manner  as  the  Respondent's  father  had  done,  and  Thady 
Moore  was  then  tenant  of  part  of  the  premises  to  Vere  Ward, 
and  paid  the  rent  to  the  Respondent  up  to  the  ist  of  May  1767^ 
which  is  admitted  by  the  Respondent's  answers  and  also 
167/.  10^.,  over  and  besides  the  rent  incurred  to  that  time; 
the  Respondent  ought  to  be  considered  as  having  thereby  con. 
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1776.        firmed  that  lease,  and  as  being  thereby  barred  and  estopped  from 
"^         '  impeaching  such  lease,  and  consequently  ought  to  renew  the 

IMF  A  tt  O 

,,  same  according  to  the  covenant  therein  contained.  ■ 

HAaTPGLE.  If  the  lease  in  question  could  not  be  supported  by  the  powers 
in  the  articles  of  the  11th  of  March  1731,  and  the  same  was  od 
that  account  to  be  set  aside  in  a  court  of  equity,  yet  as  the  same 
was  not,  nor  could  be  set  aside  on  account  of  any  fraud,  or  as 
having  been  granted  at  any  undervalue;  Vere  Ward  ought  to 
have  had  an  allowance  for  the  pecuniary  consideration  he  paid 
for  such  lease,  and  the  monies  he  laid  out  in  buildings  and  iuh 
provements  on  the  premises,  for  wLicli  no  provision  was  made 
by  the  decree. 

The  cross-bill  ought  not  to  have  been  dismissed  on  account  of 
no  personal  representative  of  George  Hartpole  being  before  tbe^ 
Court ;  for  as  Vere  Ward  was  certainly,  in  case  the  lease  10 
question  was  to  be  set  aside  for  want  of  George  Hartpole  having 
power  to  make  it,  entitled  in  a  court  of  equity  to  have  satis&c- 
tion  out  of  CJeorge  Hartpole's  estate  for  the  money  paid  by  Vere 
Ward  for  such  lease,  and  for  the  money  he  laid  out  in  bmldiagt 
and  im))rovements  upon  the  estate ;  and  as  it  appeared  by  the 
Respondent's  answer  to  the  cross-bill,  that  although  he  wts  not 
the  legal  personal  representative  of  his  late  father,  yet  he  had 
actually  possessed  and  administered  his  father's  personal  assets 
in  the  same  manner  as  if  he  had  actually  been  the  personal  re- 
presentative; so  that  such  personal  representative,  if  there  had 
been  one,  would  only  have  been  a  proper  party  in  point  of  form 
for  taking  the  account,  which  in  substance  must  and  could  odIj 
have  been  taken  against  the  Respondent,  who  bad  alone  poi* 
sessed  the  assets.     The  Court  might  have  directed  such  account 
to  have  been  taken  against  the  Respondent,  giving  Vere  Ward 
leave  to  bring  a  proper  legal  representative  of  George  Hartpole 
before  the  Master  to  substantiate  the  proceedings.    Or  the  Court 
might  have  ordered  the  case  to  have  stood  over,  with  liberty  to 
Vefe  Waul  to  have  amended  his  bill,  and  brought  proper  par- 
ties before  the  Court,  upon  his  paying  the  costs  of  that  day's 
hearing. 

For  the  Respondents,  Mr.  Thurhm  (Attorney-General)  an4 
Mr.  Skinner.* 

* 
\      ■     ■ 

•  The  case  waa  also  signed  by  Mr.  Fearne, 
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-    It  is  in  proof  that  George  Hartpole  was  of  age  at  the  time  of        ly^Q^ 

entering  into  his  marriage  articles  in  March  1731,  and  conse-  ' ^' 

quently  he  was  bound  by  them.  Under  these  articles  he  becama  ^^rd 
only  tenant  for  life  of  the  lands  leased  by  him  to  Vere  Ward  in  uartpole. 
.1736,  without  any  other  power  of  granting  leases  to  exceed  his 
own  4ife  than  what  was  reserved  to  him  by  these  articles.  The 
leasing  power  reserved  to  him  by  these  articles  was  confined  to 
the  granting  of  leases  at  full  and  improved  rents,  reserving  no 
fine,  and  to  commence  in  possession,  and  not  in  reveision.  The 
lease  granted  to  Vere  Ward  in  1736  had  no  one  of  these  re- 
quisites to  give  it  any  validity  ;  it  was  a  lease  granted  at  a  con- 
siderable undervalue  upon  a  hne  of  300  L,  and  not  to  commence 
ill  possession,  but  in  reversion,  there  l>eing  prior  leases  of  the 
same  lands  then  subsisting.  And  to  contend  that  a  lease  by  a 
tenant  for  life,  so  totally  inconsistent  with  and  repugnant  to  the 
only  power  of  leasing  reserved  to  him,  can  be  supported  against 
those  in  remainder,  is  in  effect  to  maintain  that  to  reserve  a  leas- 
ing power  to  a  tenant  for  life  is  nugatory,  and  that  such  tenant  is 
neither  restrained  nor  benefited  by  it,  but  may  grant  what  lei^s^ 
hfi,  pleases  without  regard  tu  such  power  or  its  restrictions. 

But  it  is  alleged  that  the  lease  in  question  was  not  granted  in 
porsaance  of  the  power  of  leasing  reserved  to  George  Hartpole 
by  his  marriage  articles,  but  in  exercise  of  the  power  contained 
in  the  same  articles  for  enabling. George  Hartpole,  with  the  con- 
sent of  the  trustees,  to  raise  money  for  such  purposes  as  he  should 
think  fit ;  that  George  Hartpole  accordingly  obtained  the  con-, 
sent  of  Patrick  Wemys  and  Henry  Coddington,  by  the  instni- 
roent'or  dee^  of  the  29th  of  November  1735^  for  raising  5,000/. ; 
that  the  lease  to  Vere  Ward  was  made  in  pursuance  of  this  power 
and. consent ;  and  that  the  fine  of  300  L  taken  upon  that  lease 
was  ndsed  as  part  of  the  said  5,000/.  And  in  support  of  this, 
we  are  referredi  to  a  receipt  said  to  have  been  given  by  George, 
Hartpole  to  Vere  Ward  for  the  said  300  /.  fine^  expressing  that 
the  said  fine  was  raised  and  taken  as  part  of  the  5,000  /.  men- 
tioned in  the  said  deed  of  consent;,  and  (what  is  more  extra-- 
ordinary)  this  receipt  itself  appears  to  have  been  registered. 

It  plainly  appears  that  the  lease  in  question  was  not  intended . 
or  supposed  to  be  made  in  pursuance  of  the  power  given  to 
G^rge  Hartpole  for  raising  5,000  /.,  because  that  power  is  not 
at  all  mentioned  or  referred  to  in  that  lease,  nor  does  the  lease 
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1776.       itself  affoid  any  the  most  remote  suggestion  of  aa  intended  or 
V -^  supposed  execution  of  that  power ;  an  omission  which  it  is  im- 

WARD  possible  to  account  for,  if  that  lease  was  really  intended  as  aa 
execution  of  that  power,  and  to  derive  its  validity  from  it  As 
to  what  is  mentioned  in  the  receipt,  it  appears  to  have  been  a 
contrivance  of  Vere  Ward  to  give  a  false  colour  to  the  transal^ 
tion.  llie  unnsual  artifice  of  registering  a  receipt  of  this  nature 
seems  plainly  calculated  to  answer  a  purpose  which  a  transactioo 
fair  and  justifiable  upon  the  face  of  it  stands  in  no  need  of.  And 
indeed  what  is  stated  in  the  Appellant's  answers  and  cro8s4»U, 
that  the  lease  of  1736  was  granted  in  pursuance  of  an  agreement 
of  1735,  seems  to  put  an  end  to  the  pretence  of  this  lease  bein^ 
made  in  execution  of  the  power  required  by  the  deed  of 
And  there  is  another  very  material  circumstance,  which 
to  prove  that  this  fine  of  300  /.  taken  upon  the  granting  the  lem 
to  Vere  Ward  could  not  have  been  taken  by  George  Hartpole 
himself  as  any  part  of  the  5,00a  /.  which  he  was  so  empowered 
to  raise,  which  is,  that  George  Hartpole  did  actually  raise  the 
sum  of  5,364  /.  in  pursuance  of  that  power,  by  three  several  niet 
of  difi'erent  parts  of  the  estates  over  which  such  power  extended. 
Now  this  fact  leaves  no  room  at  all  for  any  constrained  contrac- 
tion to  bring  the  300  /.  fine  taken  upon  Vere  Ward's  lease  within 
the  description  of  any  part  of  the  5>ooo  /.  raised  by  George  Hart< 
pole  in  pursuance  of  his  power.  The  whole  of  that  sum,  and 
more,  having  been  thus  raised  accordingly  in  a  manner  more 
direct,  and  pursuant  to  that  power,  than  the  extraordinary  mode 
of  granting  leases  upon  fines. 

The  power  for  raising  5,000  /.  could  not  enable  Greorge  Hart- 
pole  to  grant  the  lease  in  question ;  the  leasing  power  contained 
in  the  marriage  articles  expressly  restrained  George  Hartpole 
from  granting  any  leases  at  an  undervalue,  or  upon  fines,  or  ki 
reversion.  Now  is  it  possible  to  imagine  that  the  power  imme- 
diately following  was  intended  to  reduce  the  preceding  power  to 
a  nullity  by  removing  these  restrictions,  and  establishing  those 
very  leases  which  were  so  expressly  provided  against  in  the 
leasing  power  ?  Powers  for  raising  money  are  usually  execoted 
by  sale  or  mortgage  of  the  lands,  and  are  not  supposed  to  impart 
a  leasing  power,  which  is  always  provided  for  by  a  distinct  and 
very  different  clause.  The  manner  in  which  the  executkm  of 
the  power  is  guarded  by  the  different  consent  of  trustees,  mam- 
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Pifests  the  intention  to  prevent  the  issue  or  those  in  remainder  from 

ft  being  unreasonably  or  unnecessarily  prejudiced  by  the  execution 

iioi  it.     Such  intention  is  answered  by  the  usual  mode  of  raising        ward 

ki  money  by  sale  or  mortgage,  because  in  those  ca^es  the  value  of 

pi  the  estate  is  diminished  no  further  than  to  the  amount  of  the 

V  sum  raised  by  the  execution  of  the  power :  but  if  the  power  for 

m  raising  5,000  /.  enabled  George  Hartpole  to  do  it  by  leasing  the 

glands  upon  fines,  it  is  evident  that  he  might,  in  order  to  obtain 

Ban  immediate  supply  of  the  5,000/.  have  prejudiced  the  estate 

^to  the  amount  of  20,000  /.  or  upwards,  by  procuring  the  desired 

^  fines  upon  leases,  without  reserving  one  fourth  of  the  annual  rent 

^which  the  lands  were  fairly  worth,  after  allowing  for  the  fines 

^paid  upon  such  leases.    But  it  cannot  be  imagined  that  a  latitude 

^  of  power  which  might  eventually  prove  so  prejudicial  to  the  issue 

could  ever  be  consistent  with  the  obvious  intention  of  marriage 

,'l  articles,  which  were  meant  to  secure  a  provision  for  such  issue. 

It  is  insisted,  that  if  the  lease  granted  to  Vere  Ward  in  1736, 

^d  not  pursue  either  the  leasing  power,  or  the  power  for  raising 

.  the  money,  and  is  therefore  to  be  sec  aside,  yet  the  Appellant  is 

entitled  in  equity  to  be  repaid  the  fine  he  originally  paid  for  the 

lease,  and  also  to  be  allowed  for  the  money  he  has  expended  in 

real  improvements  on  the  lands. 

Whatever  attention  might  have  been  paid  to  a  claim  of  this 
;  nature  in  behalf  of  a  lessee  taking  lands  at  a  fair  and  full  value, 
*  without  notice  of  marriage  articles,  and  entirely  innocent  of  any 
fraudulent  or  undue  practices  in  the  obtaining  his  lease*  it  cer- 
tainly cannot  be  urged  with  any  degree  of  propriety  or  weight 
iu  the  present  case,  where  it  is  in  full  proof  that  Vere  Ward  had 
2iotice  of  the  marriage  articles  at  the  time  of  obtaining  the  lease, 
and  then  and  for  some  years  before  acted  in  the  capacity  of  law- 
'  agent  to  the  lessor,  and  for  part  of  the  time  received  his  rents, 
f  and  managed  his  estate,  where  it  appears  that  he  availed  himself 
'  of  the  advantages  of  his  confidential  situation  to  impose  upon  his 
^  employer,  and  prevail  upon  him,  under  the  pretence  of  assisting 
'  him  in  his  pressing  circumstances,  to  grant  him  the  lease  in  ques- 
^  tion  at  a  very  considerable  undervalue. 

'       At  law  it  is  clear  the  Appellant  would  be  entitled  to  no  com- 

'  pensation  or  allowance  in  respect  of  the  insufficiency  of  a.  title  of 

which  his  father  had  notice  at  the  time  of  taking  the  lease. 

And  it  must  be  submitted  dmt  for  an  agent  to  take  adyantage  of 
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his  intimacy  and  influence  with  the  person  employing  him,  and 
to  avail  himself  of  the  opportunities  afforded  him  by  his  situation, 
as  well  as  of  the  necessities  of  his  employer,  to  obtain  from  him 
at  a  great  undervalue  a  lease  of  part  of  the  lands  intrusted  to 
his  agency,  appears  to  be  such  an  abuse  of  coD/idonce,vsuch  t 
flagrant  breach  of  trust,  as  can  give  no  claim  to  the  favour,:.«K 
couragement,  or  countenance  of  a  Court  of  Equity. 


The  case  having  been  argued  on  the  24th,  25th  &  31st  of 
January  1776,  the  judgment  was  moved  in  the  House  of  Ldrds 
lo  tlie  following  effect,  by 

Lord  Mansfield  *  :  , 

The  Bill  upon  which  this  decree  was  made  was  brought,  bj 
the  Respondent  against  the  Appellant's  father,  Vere  Waid,  to 
set  aside  a  lease  granted  to  him  by  the  Respondent's  father, 
George  Kartpole,  of  certain  lands  in  the  Queen  s  County  in  Ire- 
land, in  consideration  of  a  fine  of  300/.  and  a  rent. of.  4s/. 
a  year,  and  the  grounds  upon  which  it  is  sought  to  set  aside  the 
lease,  are^ — 

"  1st.  That  George  Hartpole  was  only  tenant  for  life  of  the 
lands  in  question  under  his  marriage  articles,  with  power 'to 
make  leases  for  any  term  of  years,  or  for  one,  two,  or  three  lives 
certain,  or  renewable  for  ever,  at  the  best  improved  rent  witkoiU 
fine.  Such  leases  to  commence  in  possession,  and  not  in  rever- 
sion/ That  the  lease  in  question  was  granted  on  terms  contrary 
to  that  power,  and  that  therefore  it  is  void. 

**  sdly.  That  this  lease  was  obtained  by  fraud,  impositioD,  and 
misrepresentation  of  the  value." 

The  Appellant'^  father  by  his  answer  insists  that  the  lease  is 
good  under  the  power  reserved  to  George  Hartpole  by  the  mar- 
riage articles,  enabhng  him  "  with  the  consent  of  the  trustees^to 
"  raise  any  sum  or  sums  of  money  for  such  uses  and  purposes  ask 
**  should  thinkjit,*'  And  the  subsequent  instrument  executed  by 
the  trustees  by  which  they  consent  **  that  he  should  raise  thesom 
'*  of  5,000  L  by  mortgaging  all  or  any  part  of  his  estate,  or  w 
**  any  other  manner  he  should  think  fit."  He  says,  that  the  lease 
was  granted  at  the  full  value,  and  denies  that  he  made  use  of  aoy 
fraud  or  misrepresentation  in  obtaining  it.    - 

♦  For  this  Note  of  the  Judgraeat  I  am  indebted  to  Mr,  Paliaer  of 
Gray's  lun. 
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The  first  question  in  this  case  is,  whether  the  lease  now         1776. 
impeached,  as  having  been  granted  upon  a  fine,  is  at  all  within 
the  substance  or  meaning  of  the  power  for  raising  money,  -or 
can  be  considered  as  any  execution  of  it  ?  habtpole. 

Powers,  especially  those  in  family  settlements,  being  consi- 
dered as  reservations  of  so  much  of  the  absolute  dominion  of 
the  estate,  are  to  be  construed  equitably^  and  most  favouraUy  for 
the  grantee ;  and  therefore,  where  through  mistake  or  inadver- 
tency the  several  circumstances  required  by  a  power  are  not 
strictly  and  formally  complied  with,  equity  will  interpose  and 
supply  the  defect.  The  power  indeed  cannot  be  exceeded;  but 
within  the  extent  and  compass  of  it,  a  Court  of  Equity  will 
aid  all  defects  of  circumstances,  and  even  where  powers  have 
been  exceeded  the  execution  is  not  absolutely  void ;  for  the 
court  will  correct  the  excess,  and  supply  the  execution  as  far  as 
the  power  warrants. 

In  this  case  I  am  strongly  inclined  to  think  the  decree  pro- 
ceeded chiefly  on  the  ground  of  the  lease  not  being  warranted  by 
the  marriage  articles.  It  is  certain  that  the  lease  is  not  witliin 
because  not  made  according  to  the  power  of  leasing;  but,  upon 
the  true  construction  of  the  power  to  raise  money,  and  the  con- 
sent of  the  trustees,  and  considering  the  known  and  long-esta- 
blished usage  in  Ireland,  I  think  that  this  mode  oi  Jining-dowu. 
"might  be  one  way  of  raising  the  money :  the  articles  reserve 
a  power  to  make  leases  for  any  term  of  years,  or  for  one,  two,  or 
three  lives  certain,  or  renewable  for  ever ;  for  a  notion  then  pre- 
vailed in  Ireland  that  granting  leases  for  lives  renewable  for  ever 
was  a  \&ry  advantageous  manner  of  letting  lands;  it  has  how- 
ever been  found  exceedingly  detrimental  and  inconvenient. 

The  power  to  raise  money  enables  George  Hartpole  to  raise  any 
turn  for  such  uses  as  he  should  think  fit,  with  the  trustees  con- 
-8^t ;  the  Uiistees  give  their  consent,  and  authorize  him  to  raise 
5000  /•  by  mortgage  or  otherwise,  as  he  should  think  fit  Now^ 
I  am  of  opinion  thM  by  the  terms  of  this  power  and  the  trustees 
-consent  he  was  clearly  warranted  to  raise  it  by  fines.  The  pow^ 
is  very  remarkable  and  very  uncommon ;  he  is  enabled  to  false 
any  sum  of  money  for  such  uses  and  purposes  as  he  should  think 
£t,  with  the  trustees  consent.  Hiere  is  no  sum  mentioned ;  110 
f)articular  mode  prescribed  for  raising  it ;  no  restriction  whgtaver 
as  to  ihe  execution  of  the  power,  but  that  it  should  be  toitk  the 
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truiiees  copsetit  Now  thui  power  operates  as  an  excsplioD»  and 
•o  far  as  respects  the  executioii  of  it,  the  power  of  totniig  doei 
not  extea4  or  interfere.  When  the  power  for  rvsuig  moaey  ii 
satisfied^  then  indeed  all  leases  afterwards  madexnnsl  be  ia  ooih 
(brmity  to  the  terms  of  the  power  of  leasing^  but  those  mads  in 
execution  of  the  power  of  raising  money  cannot  be  affected  h} 
it.  The  trustees,  as  I  have  observed,  tie  the  tenant  for  life  down 
to  no  particular  mode,  but  leave  it  to  Ids  discretioo  to  raise  itby 
mertgagsy  or  in  any  other  manner  as  he  should  judge  proper; 
fining-down  the  rents  was  one  of  those  other  waySi;  .seliiag  wm 
another ;  there  was  no  way  of  raising  money  but  by  snortgagiagi 
finkig-down,  or  selling ;  be  was  left  at  his  option*  Great  pait  oi 
the  lands  he  sold  ;  they  are  quietly  enjoyed,  and  naqoestiott  ii 
floade  as  to  the  validity  of  those  sales ;  why  thea  eaigbt  not 
money  be  a&  w^  raised  by  fines  ?  It  can  makf  no  diffisranee  hj 
what  means  it  is  raised  provided  the  value  is  giwiu  I  am 
clearly  of  opinion  that  it  might  be  raised  by Jines^  and  that  9obT 
the  lease  is  a  good  execution  of  the  power  under  the  tms^eescea- 
seat. 

There  was  an  argument  made  use  of  that  the  wiaelemoa^ 
and  more  had  been  raised  by  sale  of  the  landa,  9md  coneefiftty 
^t  the  300  /.  paid  for  tt^  lease  could  not  have  hee«  raM^ 
part  of  the  5,000^  But  this  will  not  bold,  for  that  m0Wf  ff» 
not  raised  for  some  years  after  granting  the  lease,  and  tht.hMif 
takes  notice  that  the  300  k  was  raised  as  part  of  the  5,000/.;  and 
if  the  lease  was  good  at  the  time  of  making,  nothing  dene  after- 
wards can  invalidate  it,  if  then  the  lease  was  within  the  po«er% 


The  next  question  is,  whether  theni  was  a^y  eoUudiea  or  owr 
nivance  between  George  Hartpele  and  the  AppeiUaot's  itfber 
in  making  this  lease,  or  any  practice  or  fraud  o^ade  use  of  bf 
Ward  in  his  seUtion  of  agent  lo  the  Respondentia  iather  in  th- 
taioing  it. 

If  there  were  any  oollusioo  between  the  taoan^  fiir  life  vaitte 
lessee,  or  an]^  nadua  pfacticea  oa  the  part  of  Hm^  letter la^lhe 
prejudice  ol  thoae  in  oeotaiiidet,  that  wedd  9JBMt%  aeAMt 
ground  for  setting  aaide  the  lease,  bet  it  does  not  appear  tfaeMwe; 
there  is  na  proof  of  it ;  the  fine  taken  ia  no  aeciet;  it  ia  MOtedit 
the  body  of  the  deed,  and  in  the  receipt  it  ia  meatsoaed  to  ke 
raised  as  part  of  the  5,000/.  under  the  trustees  coiMeat  andlfa^ 
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"    powier;    His  a  stnxigeircunstaiieeakotiiat  the  receipt  is  regis- 

*  teredj  for  tboogh  this  is  taken  notice  of  on  the  part  of  the 
Respondent  as  a  contrivance  to  answer  some  nnfair  purposor  yet 

'"  here  it  was  highly  proper,  in  order  to  show  that  the  som  of  300  /. 
^'    had  been  raised  in  part  of  the  5,000/. ;  there  is  no  evidence  of 

*  any  misrepresentation ;  and  it  is  not  pretended  that  the  Re^KHld*^ 

*  ent*s  father  was  a  weak  extravagant  man,  liable  to  be  easi^ 
■*  radsied  or  imposed  upon,  or  that  he  did  not  apply  the  money 
^  thus  raised  to  a  good  ose ;  on  the  contrary,  it  appears  that  Yt^ 
B*  very  laudably  applied  it  in  paying  off  debts  and  discharging 
'is  encumbrances  to  a  very  laige  amonnt,  which  descended  upon 
m  him  with  the  estate. 

if)  The  last  qmAtJon,  therefore,  is,  whether  there  was  any  fraud 

in  »  this  transaction  as  to  the  rent  reserved  by  the  lease }  for 

i«  if  there  was,  it  being  to  the  prc^ice  of  the  heir,  or  period 

m  next  in  remainder  under  the  articles,  the  lease  would  not  be  good 

\0  as  against  the  Respondent. 

Now  with  respect  to  the  value  of  the  lands  there  is  a  good 

lif  deal  of  contradictory  evidence,  and  if  the  decree  turned  upon 

^$  that  point  further  inquiry  might  be  ordered  to  ascertain  die 

^  value ;  an  issue  coald  be  directed.    But  I  am  unwilling  that  the 

y^  parties  should  continue  any  longer  in  litigation,  especially  as 

0  upon  the  most  attentive  consideration  of  the  evidence  I  am  <^ 
^  opinion  that  sufficient  appears  to  show  that  the  rent  reserved 
^  apon  this  lease  was  not  the  full  value.  From  the  evidence  of 
H  one  of  Ward's  own  witnesses,  and  by  his  own  accounts,  as  stated 

in  the  Appendix  to  the  Respondent's  case  (which  seems  to  be 
^  accurate,)  it  appears  most  clearly  that  the  lands  were  let  at  an 
g  andervaluei^Here  his  Lordship  stated  the  calculation  of  the 
g     vidne  of  the  lands  from  the  AppencUx,  observing,  that  six  per  cent 

1  idKmld  be  computed  for  the  interest  of  die  fine  of  30o/L,  that 
hemg  the  legal  interest  ia  k^and,  instead  of  five  per  cent,  which 

i  mm  only  allowed  ia  the  eakulafioD.]-— The  account  of  Ward 
^  bknself  proves  that  the  lands  were  worth  80/.  fjs*  Bd.  a  ye^, 
,  wiiereasthe  rent  reserved  by  die  lease,  togeth^  with  the  interest 
€i  the  fine  at  six  per  cent,  is  onfy  6oi.,  so  diat  either  the  fine 
.was  inade^Mie,  er  the  sent  considembly  below  the  vakre.  U 
ittm  the  lease  was  not  take»  at  the  best  improved  rent,  but  at 
an  undervalae^  it  ought  not  to  standi  especially  if  any  advantage 
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was  taken  of  George  Uartpole*s  situation,  of  his  necessity  aod 
distress  in  obtaining  this  lease,  equity  will  relieve  against  iu 
That  such  an  advantage  was  taken.  I  am  strongly  inclined  U) 
believe ;  and  what  weighs  with  me  is  this, — the  Respondent's 
father  was  a  gentleman,  like  many  others,  involved  in  a  great 
number  of  law-suits  and  difficulties  *,  and  his  affiurm  were  ex- 
ceedingly embarrassed :  Ward  was  his  agent  and  attorney,  and 
consequently  well  acquainted  with  his  situation,  and  seems  to 
have  been  very  ready  lo  take  advantage  of  it.     This  appeals 
from  a  remarkable  letter  of  Ward  to  Hartpole,  dated  the  Stb 
November  1733,  wliich  is  proved  in  the  cause,  and.  stated  in  the 
Appendix  to  the  Respondent's  case:  in  this.letter  Ward  recom- 
mends ''  Fortitude  to  Mr.  Hartpole  in  the  gloomy  appearance 
*^  of  his  atl'airs, .  and  vigour  in  opposing  the  various  suits!  aod 
*<  difficulties  he  was  engaged  in  :*' — cakes  notice  of  his  own  coor 
duct,  and  the  expense  of  the  suits,  and  desires  to  know  *^  Whether 
<'  Mr.  Hartpole  would  have  the  accounts  between  them  appear 
^*  in  the  shape  of  bills  of  costs,  or  fix  a  certain  annual  firm  inlieo 
**  thereof."     What,  an  attorney  requires  a  certain  annual  svn ! 
Why  not  his  bill  ?     But  your  Lordships  will  find   he  did  not 
forget  his  bills.     In  one  bill,  amounting  to  75/.   ii«.  is  this 
.article,  **  For  attendance  and  care  of  several  affairs  relating  to 
**.  Mr.  Stevenson,  and  other  creditors,  from  1731  to  1734,  30^' 
And  in  another  bill,  the  amount  of  which  is  25/.  there  is  this 
chiirge,  **  Attendance  on  Mr.  Hartpole's  atfairs,  in  general,  &c. 
**  from  July  1734  to  May  1736,  15/."     Such  general  charges 
as  these  most  certainly  would  not  be  allowed  to  any  attorney 
her-e. 

We  see  then  the  distresses  which  Mr.  Hartpole  laboured  under, 
and  the  disposition  of  Ward.     In  this  situation  the  one  was  very 
^apt  to  give,  and  the.  other  too  ready  to  take  a  good  bargain. 
And  if  an  attorney,  knowing  his  client. to  be  iu  such  circnin- 
stances,  takes  from  him  any  reward,  or  any  security  by  way  of 
.gratuity  or  reward,  pending  the  suits  or  business  in  which  he  b 
concerned,  though  no  particular,  express  act  of  fraud  is  .proted, 
yet  it  shall  not  stand  ;  it  would  be  attended  with  dangerous  coo- 
sequences,  and  therefore  it  shall  not  .be  allov.*ed.     I  remember 
^the.case  of  one  Japhet  Crook,  a  most  vile  miscreant,  wbo.bad 
been  engaged  in  various  suits  and  scrapes,  indicted  for  per- 
•  See  Kenrick  v.  Hudson,  ia  the  House  of  Lords,  1773« 
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juries,  forgeries  and  other  crimes,  and  promised  his  attorney,        1776. 
who  had  been  useful    in   procuring  bail  for  him,  and  other-  *         '^         ' 
wise,  as  a  compensation  above  his  bill,  to  leave  him  1,000/.        ward 
by  his  will ;    and  he  gave  the  attorney   instructions  for   pre-    hartpolc. 
paring  his  will,  with  such  a  legacy,  which  he  executed.     The 
attorney  afterwards,  lest  Crook  should  change  his  mind,  got 
a  bond  from  Crook  to  oblige  him  to  leave  the  1,000/.  by  his 
will.      They  afterwards  quarrelled,   and  Crook  made  a  new 
will,  in  which  he  omitted  the  legacy,  stating  as  his  reason  that 
he  had  been  imposed  upon  by  his  attorney  ;  and  he  soon  after- 
wards died  possessed  of  a  considerable  fortune.    The  attorney 
sued  the  representative,  who  filed  a  bill  to  set  aside  the  bond  - 
The  attorney  put  in  his  answer,  and  the  cause  came  on  to  be 
heard  before   Lord  Hardwicke.      At  first  it  did  not  stand  a 
minute  ;  no  fraud  was  proved  to  have  been  made  use  of  by  the 
attorney,  and  the  bill  was  dismissed.     I,  however,  advised  a 
re-hearing,  and  the  cause  came  on  again  ;'and  though  there  was 
no  proof  of  fraud  having  been  practised  in  obtaining  the  bond, 
yet  from  the  general  danger  of  establishing  a  precedent  of  an 
attorney  taking  such  a  security  from  a  client  in  distress,  as  well 
as  from  the  particular  circumstances  under  which  the  bond  was 
given.  Lord  Hardwicke  reversed  his  own  decree,  and  referred 
it  to  the  Master  to  consider  whether  Uie  attorney  was  entitled  to 
any  and  what  allowance. 

The  lease  in  question  was  granted  for  a  consideration  grossly 
inadequate ;  Hartpole  knew  it,  but  his  distress  compelled  him  to 
give  way.  Ward  availed  himself  of  the  advantage  of  his  situa- 
tion, and  thus  obtained  it  at  an  undervalue.  I  am,  therefore,  of 
opinion  that  upon  the  ground  of  undervalue,  coupled  with  the 
other  circumstances  which  I  have  stated,  the  lease  is  void  as  to 
the  Respondent,  and  that  it  should  be  set  aside.  But  upon  what 
terms  should  this  be  done  ?  It  is  a  maxim,  that  he  who  demands 
equity  must  render  it ;  and  when  a  man  lays  out  money  in  lasting 
flttd  useful  improvements,  and  has  not  the  benefit  of  them,  why 
should  he  not  be  allowed  for  it  ?  It  is  surely  but  just,  as  the  Re- 
spondent has  the  advantage  of  the  improvements  made  by  the 
Appellant's  father  on  the  lands,  and  the  Defendant  is  prevented 
from  enjoying  them,  that  some  compensation  should  be  made  ta 
him.     Why  should  not  the  fine  be  paid  back  ? 

•  Sec  WalmetUy  r.  Booth,  a  Atk.-25.  27. 
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1776.  The  decree  taves  a  remedy  against  the  penooal  repr eaeotativeB 

^        y     '    ^  of  George  Hartpole  on  his  covenaot,  and  yet  dismisses  the  cross- 

^^*D       bill  for  want  of  a  representative  being  before  the  Court,  althoag^ 

BABTFOLs.    ^^  ^  ^^^"  ^^^^  ^®  Respondent  had  possessed  and  administered 

his  father's  assets,  and  Uiereby  became  executor  de  son  tort,  so  that 

such  representative  wpuld  have  been  necessary  in  point  of  form 

only,  for  the  account  must  have  been  taken  against  the  Be^so- 

dent,  and  therefore  the  bill  should  not  have  been  dismissed  opoD 

this  ground.    But  the  account  might  have  been  taken  agaioit 

the  Respondent,  giving  the  Appellant  liberty  to  bripg  a  hpl 

representative  before  the  Master,  or  have  ordered  the  cause  to 

stand  over,  with  liberty  to  amend  the  bill,  and  bring  the  proper 

parties  before  the  Court,    But  what  I  shall  propose  will  render 

this  unnecessary. 

There  is  another  circumstaoce, — the  costs.  Costs,  I  take  it, 
were  given  upon  the  ground  of  thp  lease  having  been  obtained  bjr 
fraud  ;  but  I  think  in  this  case  each  party  shoald  bear  his  own 
costs.     I  therefore  submit  the  following  variations ;  viz. 

ist.  That  the  lease  be  set  aside  upon  payment  to  the  Appe- 
lant of  the  fine  of  300^  and  the  money  laid  out  in  the  lasting 
improvements,  with  interest  from  the  death  of  George  Hartpole; 
and  that  an  account  be  taken  of  the  said  300^  and  money  laiii 
out  in  improvements. 

2dly.  That  so  much  of  the  decree  as  gives  costs  in  the  original 
or  cross«cause,  or  saves  any  remedy  against  the  represeotatives 
of  George  Hartpole,  or  enjoins  the  Respondent  to  be  put  iots 
immediate  possession,  be  reversed. 

Which  variations  were  agreed  to  by  the  House  *• 

*  Seethe  order  in  the  printed  eases  of  1776,  V°  7. 

One  of  the  arguineiitt  made  use  of  at  the  hv,  to  show  that  the  lease  «M 
not  within  the  leasins  power,  was«  that  it  did  not  commeace  in  possessioB;  b«l 
this  was  not  supported,  for  the  proof  ofiered,  rn.  memorials  of  the  leases  of 
part  of  the  lands  which  weit  suhsisting  when  thb  lease  was  made,  ooald  nocit 
read,  because  it  did  not  appear  by  the  register*s  notes  that  thej  were  read  00 
the  hearing  below ;  and  it  is  a  rule  that  no  aew  evidence  can  be  raad  on  m 
appfttl,  escept  where  the  refasal  of  permitiiiu;  eridence  otftred  to  be  wmim 
the  hearing  is  complained  of  bj  the  appeaL  Bat  had  the  eyideaoo  bciB 
admissible,  it  would  not  have  affected  the  dedsion. 
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SCOTLAND. 

.  ■ "  '1 

(court  of  session.) 

BoYEs Appellant 

Baillie     w    -    .    -    *    Respondent 

Pboop  of  indecent  fbiniliatities  between  a  wife  and  a 
medical  attendant  in  the  family  of  the  husbandL  held 
to  afford  a  presumption  of  adultery,  and  a  sufficient 
ground  for  a  diTorce. 

After  sentence  of  divorce  in  the  Commissaries  Courts 
affirmed  by  the  Court  of  Session,  a  yerdict  and  judg- 
ment subsequently  obtained  in  an  action  for  damages^ 
finding  the  adultery  not  proven,  is  not  admissible,  upoa 
an  appeal,  to  affect  the  sentence  or  the  judgment  of 
affirmance.  Such  subsequent  facts  may  oe  stated  by 
leave  of  the  House  in  an  additional  case.**^ 

1  HIS  was  a  proceeding  which  originated  in  the 
Commissaries  Court  of  Edinburgh  to  obtain  a  di^ 
vorce  for  cause  o£  adultery.  The  case  on  the  part 
of  the  Respondent  was  supported  by  evidence  of  the 
grossest  acts  of  indecency,  affording  inferences,  short 
only  of  ocular  demonstration,  that  a  criminal  inter- 
course had  ousted  between  the  Appellant  and  a  per^ 
sou  who  visited  in  the  family,  partly  as  m  acquaint- 
ance, and  occasionally  as  a  medical  attendant. 

*  Other  points  were  dedddd  by  thd  interlocutors  in  the  Court 
below ;  viz.  that  reasons  of  reprobator  against  the  Respondent's 
iMnfUieMes  on  the  ground  of  insanity^  imtnorality,  and  nndde  in- 
fluence, were  irrelevant ;  that  objections  to  the  competeB<!y  of 
a  witness  were  adtnissible  only  to  her  credibility ;  and  that  the 
costs  of  an  agent  In  Edinburgh,  to  conduct  the  defence  of  the 
App^sUant,  ought  td  be  disallowed* 
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"  divorce,  &c." 

In  the  course  of  the  proceeding^,  b 
proof  on  the  condescendence  of  the  ! 
a  protest,  of  reprobators,  was*  institi 
Appellant  against  the  Respondent's  iw 
the  ground  of  insanity,  immorality,  ani 
fluence ;  and  after  the  proof  had  been  ta 
parties  the  Appellant  was  allowed  to  give 
scendence  of  reprobator;  upon  advisinj 
Commissaries  found  the  reasons  of  re 
condescended  on  not  relevant ;  to  whic 
they  adhered  upon  a  reclaiming  petition 

The  Appellant  thereupon  petitioned 
present  a  bill  of  advocation  to  the  Cour 
on  the  question  of  reprobators,  which  w^ 

Objections  were  also  taken  by  the  A 
the  admissibility  of  M.  W.  when  brou^ 
for  examination  as  a  witness  for  the  B 
her  deposition  was  allowed  to  be  taken,  bt 
to  be  sealed  up,  and  to  lie  in  retentis. 

On  advising  the  pleadings  of  the  parti 
admissibility   of  her  evidence,    the    C< 

**  nllnwpH  flip  HpfVfcsif'.mn*  nf  "M,    Ti/"    4-^ 
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^*  merits  of  the  cause  come  to  be  advised;"  to  which       1821. 
judgment  they  adhered  on  petition,  and  refused  to 
permit  the  Appellant  to  bring  this  point  under  view 
of.  the  Court  of  Session  by  bill  of  advocation. 

Upon  the  question  of  costs,  objections  having  been 
taken  and  sustained  to  the  Appellant's  account  of 
expenses  in  conducting  her  defence,  she  petitioned 
the  Commissioners  that  they  might  be  allowed,  or  at 
least  to  remit,  the  account  to  the  auditor^  with  direc- 
tions to  allow  the  expenses  of  the  Appellant's  agent 
in-  Edinburgh.  The  prayer  of  this  petition  was  re- 
fused, and  thereupon  the  Appellant  presented  a  bill 
-of  advocation  to  the  Court  of  Session,  praying 
*'  a  remit  with  instructions  to  the  Commissioners  to 
**  alter,  their  interlocutor  of  the  19th  of  May  1815, 
^'  &c.  and  to  allow  a  proof  of  the  circumstances  she 
'*  has  relevantly  offered  to  establish,  both  in  repro- 
'*  bator  and  as  additional  evidence,  &c.  and  to  find 
'''her  entitled  to  full  expenses,  conform  to  her  agent's 
**-  accounts,  which  are  not  alleged  to  be  improperly 
''  stated,  but  modified  in  respect  she  should  not  have 
''  had  the  aid  of  an  agent,  and  also  to  sustain  the 
"  other  charges  disallowed.**  The  Lord  Ordinary 
having  refused  the  bill,  the  Appellant  presented  a 
petition  to  the  Lords  of  the  second  division,  of  the 
Court  of  Session,  praying  them  ''  to  remit  to  the 
'''Lord  Ordinary  to  alter  his  interlocutor,  and  to 
the  Commissioners  to  alter,  &c. ;  and  to -find  that 
the  facts,  circumstances,  imd  qualifications  proved, 
do  not  infer  the  defender's  guilt  of  adultery ;  or 
&c.  to  allow  the  defender  a  proof  of  the  reproba- 
'tors,  and  also  of  the  aUbi  of  Mr.  Bryson  on  the 
night  and  morning  particularly  condescended  jon 
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i8si.  *'  ^^  the  body  of  the  petition.'^    The  pi^yer  of  this 

""     '  ^  petition    having  been  refused,    an    appeal  to  tibe 

•.  House  of  Lords  was  presented  from  the  seieid 


BMLtiE.    interlocutors  of  the  Commissioners  the  Lord 

aryt  and  the  second  division  of  the  Court  of  Seisioii. 
After  the  appeal  had  been  presented,  imd  the  caiei 
laid  on  the  table  of  the  Houte,  the  Appdlaat  ob^ 
tamed  leave  to  print,  and  acccMrdingly  printed  and 
presented  an  additional  case,  stating  the  foUonii^ 
facts: 

The  Respondent,  in  June  1812,  ImK^ht  h» 
action  in  the  second  division  of  the  Court  of  Sessioik 
against  James  Bryson,  for  reparation  and  dami^ 
in  regard  to  the  alleged  aduUery ;  concluding  du^ 
the  defender,  Mr.  Bryson,  should  be  decerned  to 
make  payment  to  the  Pursuer  of  the  sum  c^  io,oooi 
•  of  damages,  with  500  /.  of  expenses  of  procets. 

After  various  proceedings  in  this  action  the  Court 
directed  an  issue  therein  to  be  sent  to  the  Jury  Court 
to  be  tried  by  a  Jury.  In  consequence  of  this  diIe^ 
tion  the  following  issue  was  settled  for  the  purpose 
of  trying  the  question  between  thi^  parties : 

'*  Whether  the  defender  did  on  the  ist  dsy  of 
'*  January  1 808,  or  at  any  time  between  that  timeiod 
^'  the  1st  day  of  January  1812,  seduoe  and  maintsai 
'*  aoadulterousconnection,  and  did  commit  adidteiy 
^^  with  Mrs.  Elizabeth  Cross,  or  Boyea,  thooi  the 
'*  wife  of  the  Pursuer,  it  the  PursUer'a  house  of 
^*  Cmnbroe^  or  in  the  neighbomrhood  thereof.*' 

A  trial  was  accordingly  had  upon  this  iasu^ 
before  the  Jury  Court,  on  the  12th  and  13th  days  of 
March  1818:  when  a  verdict  was  given  by  the 
jury  impanelled  to  try  the  said  issue,  finding  *^  that 
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"  in  respect  of  the  matters  of  the  said  issue  jwDven  ,  *^^*' 
^*  before  them,  they  find  the  fact  of  adulterous  con-  botes 
*^  uection  between  the  1st  of  January  1808  and  the 
'*  ist.of  January  1812  is  not  proven." 

When  this  verdict  was  reported  to  the  Court  of 
tb^  second  division,  the  Pursuer  implied  to  the 
Court  for  a  new  trial,  upon  two  grounds; — first, 
that  the  verdict  had  been  given  contrary  to  the 
evidence;  and  secondly,  that  certain  facta  which 
he  alleged,  and  offered  to  prove,  as  showing  the 
defender's  guilt,  had  come  to  his  knowledge  since 
the  trial.  Upon  this  implication  the  Court  di* 
rected  counsel  to  be  heard  in  their  own  presence. 

,  After  hearing  counsel  accordingly,  the  Court,  on 
the,  1  oth  of  July  1818,  pronounced  an  interlocutor, 
refusing  the  a[^lication  for  a  new  trial,  in  so  £eu:  as 
the  same  is  founded  on  the  ground  of  the  verdict 
being  contrary  to  evidence ;  but  before  further  an- 
swer, ordaining  the  Pursuer  to  put  in  a  special  artr- 
culate  condescendence  of  the  facts  which  he  allies 
to  have  come  to  his  knowledge  since  the  trial,  and 
which  he  avers  and  offers  to  prove,  and  also  of  the 
ciroumstances  which  he  avers,  and  offers  to  prove,  in 
order  to  establish  that  the  said  £u;ts  were  res  nomter 
veniente^  ad  notitiam^  with  certification. 

Jn  consequence  of  that  interlocutor  a  condes* 
Qcoxdence  was  given  in  by  the  Pursuer  which  was 
followed  with  answers,  replies,  and  duplies.  The 
Court  thereupon,  after  hearing  counsel  on  the  2d  of 
February,  1819,  pronounced  an  interlocutor,  ^uis- 
taining  the  verdict,  and  refusing  the  apjdication  for 
a  new  trial,  &c. 

The  matter  of  the  application  for  a  new  trial 
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having  been  thus  disposed  of,  the  Court  afterwards, 
BOTt^s      0^  ^^^  9^^  o£  February  1819,   pronounced  this 
judgment  in  the  cause : 

The  Lords  having  advised  the  verdict  of  the 

jury  find    the    fact    of  adulterous    connection 

between  the  1st  day  of  January  18089  and  1st  day 
of  January  1 8 1 2,  is  720/  proven^  &c. 

Upon  the  facts  appearing  in  this  additional  case  it 
was  insisted,  on  behalf  of  the  Appellant^ 

1  St.  That  in  the  action  against  Mr.  Bryson  the 
very  same  point  was  at  issue  which  was  tried  in  the 
action  ot  divorce,  namely,  the  alleged  adulterj 
between  her  and  Mr.  Bryson  during  the  same  period 
of  time,  and  on  the  same  specific  facts,  attem[rted  to 
be  proved  by  the  same  witnesses  who  had  been 
brought  forward  in  the  question  of  divorce  out  of 
which  this  appeal  arises. 

2d.  That  the  trial  in  this  action  of  damages  was 
had  in  that  Court,  which  is  best  fitted  to  investigate 
and  pronounce  upon  all  questions  of  fact ;  that  the 
Pursuer  in  that  action  examined  all  such  witnesses 
as  he  chose  to  bring  forward ;  and  in  that  trial  the 
Defender  obtained  a  verdict  with  expenses. 

3d.  That  the  application  made  by  the  Appellant 
for  a  new  trial  was  made  in  the  same  division  of  the 
Court  of  Session  which  previously  had  under  its  con- 
sideration the  question  of  divorce ;  and  though  such 
application  was  pressed  upon  every  ground  of  the 
verdict  being  contrary  to  evidence;  and  of  res  noviter 
venientes  ad  notitiamj  the  Court  rejected  such  appli- 
cation for  a  new  trial,  with  expenses  in  favour  of  the 
defender. 


On  the  23d  of  May  1821,  the  judgments  of  the 
Courts  of  Commissaries  and  of  Session  were  affirmed 
without  observation. 
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6     For  the  Respondent :  ,     '8^1. 

'}  BOTES 

The  presenting  an  additional  case,  stating  matters 
hvhich  occurred  subsequent  to  the  appeal,  is  con- 
itrary  to  practice  and  to  principle:  The  action  of 
^divorce  and  the  action  for  damages  are  dlsti^ct  pro- 
:  cesses  pending  in  different  Courts,  If  the  Appellant 
ihad  reason  to  object,  as  she  did  in  the  action  for 
^damages,  against  the  introduction  of  the  case  and 
I  process  in  the  Consistorial  Court,  the  Respondent 
I  has  equal  reason  to  exclude  the  verdict  and  process 

I  in  the  Jury  Court.     The  verdict  of  the  Jury  would 

II  have  been  inadmissible  as  evidence  in  the  action  for 
J  divorce.  The  Jury  Court  Act  virtually  excepts 
I  Consistorial  Cases  from  its  operation.  Jf  the  ver- 
^  diet  itself  be  excluded,  the  evidence  on  which  the 

verdict  was  given  is  a  fortiori  excluded. 
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SCOTLAND. 

(court  of  fheeholdeks  and  op  sesshht.) 

James  Gibson»  Esq.  of  Ingliston  -  AppeOad. 

The  Scotch  statute  iG8i,  c.  21,  directing  that  «  roB  ef 
freeholders  shall  be  made  up  according  as  the  mm 
shall  be  instructed  to  be^  of  the  hoIdiD^,  extent  and 
Taluation  in  the  act  specified ;  and  providing  tihat  tiie 
freeholders  shall  meet  to  revise  the  roU  fcreketioay 
Sec.  and  giving  jurisdiction  to  the  Court  of  Sesaioii  to 
determine  objections  a^inst  ^*  any  insertion  in  the  roll;*' 
Held  in  the  Court  of  Freeholders  and  the  Court  ot^e^ 
81  on^  and  on  appeal^  that  the  freeholders  bare  no  aatho- 
rity,  as  to  the  nolding^  (although  they  may  as  to  the 
extent  and  valuation,)  to  look  beyond  the  titles  pro- 
duced to  them  by  the  claimant,  or  to  receive  evidence 
from  the  production  of  anterior  titles,  or  otherwise,  to 
show  that  the  holding  is  different  from  tliat  which  is 
expressed  in  the  tenendas  clause  of  tlie  charter,  as  tkat 
it  IS  burgage  where  it  purports  to  be  bleneh^arm. 

SY  an  Act  of  the  Parliament  of  Seotlandy  passed 
in  1681,  (c.  21,)  reciting  that  great  delay  in  the 
despatch  of  public  affairs  in  Parliament,  and  Con* 
ventions  of  Estates,  was  occasioned  by  the  eontio- 
verted  elections  of  Commissioners  of  Shires,  pro- 
vides that  none  shall  vote  in  the  election  of  com* 
missioners  of  shires  or  stewartries,  wliich  have  been 
in  use  to  be  represented  in  Parliaments  and  Conven- 
tions, but  those  who  at  that  time  shall  be  publidy 
infeft  in  property,  or  superiority  in  possession,  of 
a  forty-shilling  land  of  old  extent,  holden  of  the 
King  or  Prince,  distinct  from  the  feu-duties  in  feu- 
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lands,  or  where  the  said  old  extent  appears  not,  ^ i8ai^ 

shall  be  infeft  in  lands  liable  in  public  burdens  for 
>  his  Majesty's  supplies  far  400  L  of  valued  rent,  whe-  «• 
II  her  Kirk  Lands,  now  holden  of  the  I^ng,  or  other 
lands  holding  feu,  waird,  or  blench,  of  his  Migi^styy 
■  as  king  or  prince  of  Scotland.  The  act  directs 
/hthat  ^'  a  roll  of  freeholders  shall  be  made  up  accord- 

2  ^'  ing  as  the  same  shall  be  instructed  to  be  of  the 
y^'  holding  and  extent  or  valuation  aforesaid  i\  and 
« provides,  ^*  diat  the  freeholders  shall  meet  at  the 
^,^  head  borouglis  of  the  shires,  &c.  at  the  Michaelmaa 
^  **  head  court  yearly ;  and  shall  revise  the  roll  for 
I  '*  election,  and  make  such  alterations  therein  as  have 
i  ^^  occurred  since  the  last  meeting/'  Minute  direc- 
^  tions  are  then  given  as  to  the  mode  of  proceeding, 
1  and  the  forms  requisite  in  taking  objections. 
^  By  another  clause  j  urisdiction  is  given  to  the  Court  ^ 
'  of  &ssion.  *^  In  case  objections  be  made  (against 
g  ••  any  insert  in  the  said  roll)  whwe  a  Parliament  or 
k  f<  Convention  is  not  called  a  particular  diet»  shall  be 

^'  appcnnted  by  the  meeting,  and  intimate  to  the  par- 
**  ties  controverting  to  attend  the  Lords  of  Session 
^  for  their  determination,  who  shall  determine  the 
*'  same  at  the  said  diet  summarily^  according  to  law, 
^  upon  supplication,  without  further  citation*'^* 

*  By  the  Act  1437»  c.  10 1 ,  the  CoBumasionen  are  to  m  eleeled 
by  the  *'  hee  leoauntes," — ^*  them, that  awe  cocQpearancem  Pmr- 
i*  liament  and  CounceV'  out  of  whose  *'  ^ntet''  the  atpooM  of 
^he  CoixtfnissioBer  was,  to  be  provided  bj  eontribotioD. 
.  The  Act  1457,  e^  75,  provides  that  **  mi  freeholder  that  boldie 
f*  of  the  king  under  the  sum  of  twenty  poundA  be  coDtCraioed  to 
«<  cum  to  the  Parliament  or  General  Cooneel  ta  for  preaenct,  bal 
**  gif  he  be  aae  barroaaot  or  els  be  specially  wamt^"  &e» 

The  Act  1503,  c.  7,  is  tp  the  same  effisct. 

The  Act  V5B7,,  c.  114,  referri^a  tp  the  Ael  1437^  as  ta  Idbe 
•lection,  of  CommiasitaerSf  provides  thai  '^  Naae  Ima  Toit.ia 
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At  the  Michaelmas  head  court,  held  in  October 

iSi6,  the  Respondent  gave  in  a  claim  to  be  en* 
rolled  as  a  freeholder  of  the  county  of  Edinburgh. 

*'  tbeir  election  bot  sic  as  hes  forty  shilling  land  in  free  tennendcy 
"  holden  of  the  king,"  &c. ;  and  that  "  All  freeholders  be  taxed 
''  for  the  expenses  of  the  Commissioners  of  the  shires  passing  to 
'*  Parliament  or  General  Councels,  and  letters  of  poynding  or 
"  horning  to  be  direct  for  payment  of  the  summes  taxt  to  that 
"  efect,"  &c. 

The  act  1661,  cap.  35,  reciting  "  That  diverse  debates  have 
**  formerly  occurred,  concerning  the  persons  who  ought  and 
''  should  have  vote  in  the  election  of  commissiouers,  from  the 
*'  several  shires  of  this  kingdom,  to  Parliament,  and  who  are 
'*  capable  to  be  commissioners  to  Parliament,  and  that  it  is  ne- 
**  cessary  for  the  good  of  his  service  that  the  same  bedearfit 
"  for  the  future  (the  King)  doth  therefore,  with  advice  and  coa* 
**  sent  of  his  estates  of  Parliament,  statute,  enact,  and  declare, 
^'  that  beside  all  heritors  who  hold  a  fourty  shillings  land,  of  the 
**  King's  majesty  in  capite,  that  also  all  heritors,  liferenters,  and 
'*  wodsetters  holding  of  the  King,  and  others  who  held  tbeir  lands 
**  formerly  of  the  bishops  or  abbots,  and  now  hold  of  the  King, 
'^  and  whose  yearly  rent  doth  amount  to  ten  chalders  of  victual, 
"  or  one  thousand  pounds  (all  feu  duties  being  deducted)  shall  be, 
*^  and  are,  capable  to  vote  in  the  election  of  commissioners  of 
**  Parliamenta,  and  to  be  elected  commissioners  to  Parliaments; 
^'  excepting  always  from  this  act  all  noblemen  and  their  vassals. 
^*  And  it  being  just  that  those  who  shall  be  chosen,  and  accord- 
"  ingly  shall  attend  his  majesty's  and  the  kingdom's  service  in 
'^  Parliament,  have  allowance  for  their  charges,  his  majestie 
**  doth  therefore,  with  advice  aforesaid,  modify  and  appoint  five 
**  pounds  Scots  uf  daily  allowance  to  every  commissioner  from 
*'  any  shire,  including  the  first  and  last  days  of  Parliament,  toge* 
**  ther  with  eight  days  for  their  coming,  and  as  much  for  tbeir 
'<  return,  from  the  farthest  shores  of  Caithness  and  Sutherland, 
<*  and  proportionably  at  nearer  distances ;  and  that  the  whole 
'V  freeholders,  heritors,  and  liferenters  holding  of  the  King  and 
'<  prince,  shall,  according  to  the  proportion  of  their  lancb  and 
**  rents,  lying  within  the  shire,  be  lyable  and  obliged  in  the  pay- 
**  ment  of  the  said  allowlince,  excepting  noblemen  and  their 
**  vassals."  The  act  then  concludes  with  a  provision  for  defray- 
ing certain  extraordinary  expences  which  some  commissifmers  of 
shires  had  then  incurred,  ^*  in  providing  of  foot  mantles  for  the 
*^  riding  of  the  Parliament" — It  was  argued  on  the  part  of  the 
Respondent  that  the  phraseology  of  these  statutes  rdfers  to  the 
present  investiture  of  the  estate;  and  that  whatever  their  ulti- 
mate right  might  be,  those  <<  who  hold"-of  the  King  far  the  time 
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In  8up{>ort  of  the  claim  of  enrolment  there  was 
produced  a  charter  of  resignation  under  the  ^eat 
. seal, .  dated  at  Edinburgh,  20th  December,  18149 
containing  a  grant  by  way  of  disposition  and  assig-  ^^rbes. 
nation  from  the  magistrates  and  town-council  at 
Edinburgh  to  the  appellant,  his  heirs  and  assignees, 
ef  the  superiority  of  certain  lands  described  in  the 
following  .terms  : — "  Totas  et  integras  illas  partes 
et  portiones  postea  descript.  terrarum  vulgo  vocat. 
*^  the  Burrowmuir,  alias  the  common  muir,  ad  civi- 
/^  tatem  ^dinburgensem  pertinen.  viz.  totam  et  in- 
Cegram  villam  et  terras  de  Greenhill  uti  eaedem 
per  demortuum  Adamum  Fairholm  et  ejus  tenentes 
possesssB  fuerunt,  novemdecem  acraruni  pleneg 
'*  mensuras  aut  eo  circa  consisten.  cum  graminosis 
'*  pratis  infi'a  medium  diet,  acrarum  per  <demortuum 
/<  Adamum  Garden  a  diversis  personis  acquisit.  et 
**  omnes  per  maceriam  lapideam  nunc  incltisas  paifva 
<<  parte  ex  australi  orien.  ejusdem  jaceh.  excepta: 
^'  Ac  etiam  totam  et  integranl  illam  panram  partem 
^*  diet*  terrarum  extra  diet. .  maceriam  cum  fabrica 
*^  ferrea  super  eandem  posita,  jacen.  ex  oc^identali 
^^  parte  vies  publicae  ad  locum  vulgo  vocat.  Braids- 
**  bum  conducentis  :  Ac  etiam  maneriei  locum  cum 
**  domibus,  eedificiis,  hortis,  pomariis,  columbariis, 
*^  et  omnibus  et  singulis  pertinentiis.  praedict..  terra- 
ff  rum,  kcjacen.  infra  parochiam  de  St.  Cuthberts 
**  et  vicecotnitatum  de  Edinburgh.*^ 

The  qvasquidem  clause  describes  the  lands  in 
question  as  formerly  held  ^  of  the  Crown,  by  and.  for 
the.use  of  the  town  of  JBdinburgh..    •< 

tong  could  not  refuse  to  sustain  their  share  of  the  burden  im- 
posed for  defraying  the  expenMs  of  the  commissioner. 
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llie  tenendas  is  in  these  terms:  ^*  Teneiid.  et 
**  kabaid.  dictas  terras  aiiague  com  pertineti.  mpn 
^  "  script,  per  dkt.  Domsnum  OuUehnum  Forbes  efui- 
'*  queprcedkt  de  ifOBisnostrisqueregiis  succe$96vf- 
**  bus  immediatis  kgithnis  superioribus  earuniem  ut 
'*  sequitur :  viz.  praedict.  partes  et  portioned  lie  the 
^*  Burrow  Mair,  seu  Commoii  Muir,  vocat.  Greeii- 
''  hill,  cum  pertinentiis  in  Ubera  albajlrmot  ^« 

The  reddendo  for  the  lands  of  OreenhiU  is, 
'*  Summam  unius  denarii  monetce  Scotiae  super  fun- 
'*  dum  diet,  terranim  de  Greeilhill  apud  termiutim 
*'  Fentecostes  annuatim  nomine  alba^rnuBj  si  petatar 
<<  tantum,  cum  talibus  ulterioribus  seu  alteris  diYoris 
^'  (si  tales  sint)  in  cartis  in  favorem  Proipoiitr,  Ma- 
^'  gistratuumet  Ccxnmunitatis  civitatis  Edmburgeras 
^'content.*' 

An  instrument  of  sasine  upon  this  chartefy  dated 
fid  March^  1815,  was  also  produced;  and  it  waH 
shown.  That  the  lands  exceeded  the  sum  of  400  A 
Scots  ;  and  for  proof  thereof  the  claimant  refened 
to  the  valuation  and  cess-books  oi  the  county  oT 
Edinbur^y  and  to  other  competent  evidence  to 
be  produced  to  the  freeholders.  The  elaim  thdi 
concludes,  **  that  the  said  Sir  William  Fotftes** 
being  thus  publicly  infeft  in  lands  holdeti  kome- 
diately  of  the  Crown,  and  ^  the  valuation  wifai^ 
by  law,  is  entitled  to  be  enrolled  in  the  fotttaid  roll 
of  freeholders  of  the  county  of  Edinburgh,  and 
hereby  claims  to  be  enrolled  accordingly. 

To  the  enrolling  of  the  claimant  it  waa  objected 
by  Mr.  Gibson,  of  IngHston  (the  Appelkmt)  that 
the  lands  of  Greenhill,  composing  a  large  propor- 
tion of  the  lands  on  which  the  claim  is  founded^ 
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^  lind  described  m  the  clfumant's  titles  ss  all  aiid  ^^^^i 
^  whole,  those  parts  and  portions  of  the  lands  ccmi- 
■■  manly  called  the  Boronghmuir,  alias  the  Common 
^  Muir,  belonging  to  the  City  of  Edinburgh,  viau 
■i  the  toivn  and  lands  of  Greenhill,  &c.,  manor-places, 
^  houses,  &e.,  lying  within  the  parish  of  St.  Cutb- 
V  bert's  and  sheriffdom  of  Edinburgh,  have  always 
dU  fadd  burgage. 

^1  That,  as  parts  and  portions  of  the  common  muiri 
Si  they  are  contained  in  the  charters  of  the  town 
t  f  of  Edinburgh  from  the  most  remote  periods ;  and 
^  according  to  the  charter  o  confirmation  and  noya^ 
■I  damns  in  the  town's  favour,  dated  23d  October 
il  1636,  which  was  proposed  to  the  barons  as  th^ 
id  last  investiture  of  these  lands  in  favour  of  the  re>- 
ingners,  and  by  which  the  claimant's  signature  was 
pi  i^evised,  they  are  hdd^  along  with  the  rest  of  the 
^  iMrgh,  of  the  king,  ^*  in  libera  haereditate  et  Ubero, 
p,  ^  hurgagio  in  perpetuum ;"  with  a  reddendo  of 
^  52  merks  sterling  "  tancjuam  pro  antiquo  censu 
g  ^  burgaU  content,  in  dicto  infeoffiimento  dicti  burgi 
^  j  '*  concesso  per  regem  Robertum  prhnum  ad  duos 
^  ^*  anni  terminos,  &c.  cum  servitio  burgi  solet.  et 
^  ^  eonsuet*/' 

j^  To  which  it  was  answered  for  the  Respondent 
^  that  the  charter  1 636  did  not  instruct  the  borough 
;  cir  common  muir  of  Edinburgh  to  be  of  burgage- 
tenure ;  that  it  was  a  general  charter,  confirming 
idl  the  old  grants  in  favour  of  the  city,  and  some 
of  the  lands  were  no  doubt  burgage,  but  a  much 
moi^  ccmsiderable  part   of   the  subjects  in    that 

*  TLe  record  of  this  charter,  in  the  register  of  the  great  seal, 
was  laid  befiofe  the  {i:eeholders. 
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i8ai.      charter,  and    the  boroiighmuir   among   the   rest, 
"         are  held  blench  or  feu  of  the   Crown ;    and  the 

orBSov  

V.  lands  of  Greenkill,  in  right  of  which  Sir  William 
Forbes  claims,  have  stood  separately  rated  in'  the 
valuation-books  of  the  county  as  far  back  as  any 
record  reaches ;  and  it  is  proved  by  the  valuation- 
book  that  since  1 726  Greenhill  has  paid  cess  and 
other  county-taxes  according  to  that  valuation ;  whfle 
the  subaltern  rights  of  property  have  been  uniformly 
made  up  after  the  form  of  a  feu*holding,  and 
the  infeftments  have  been  recorded  in  the  cotm^ 
register. 

These  facts,  as  the  Respondent  contended,  dis- 
proved the  alliegation  that  Greenhill  was  of  buigage- 
tenure ;  but  that  it  was  sufficient  to  support  the  en: 
rolment  that  Sir  William  Forbes  produced  a  Crown- 
charter  and  infefhnent  in  his  favour,  which  were  es 
facie  unobjectionable.  Under  these  circumstances 
it  was  contended  that  it  was  incompetent  for  the 
freeholders  to  entertain  any  objection  which  required 
recourse  to  the  warrants  of  the  charter,  and  to  the 
other  old  titles. 

Questions  were  then  put  by  the  Appellant  to  the 

agent  for  Sir  William  Forbes: 

"1st,  Whether  the  Crown-charter  of  23d  Octo- 

*^  ber  1636,  in  favour  of  the  town  of  Edinburgh,  is 

"  not  the  charter  on  which  the  claimant's,  signature 
(the  warrant  of  his  charter)  was  nivised  by  .the 
Barons  of  Exchequer.  -  ;   > 

**  2d,  Whether  the  copy  of  the  brief  now  pro* 
duced  is  not  a  copy  of  the  brief  laid  before  the 

*^  Barons  by  the  claimant  £^t  revising  the. signature. . 
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The  agent  considering  it  to  be  irregular  to  put       iBai. 
these  questions  to  him  declined  answering  them*       '     7^ 

,  .  ,  OIBSOV 

"  The  meeting  having  considered  the  claim,  pro-         v. 
Suctions,  objections,  answers  and  questions,  sustained 
>he  claim,  and  enrolled  the  claimant  accordingly/' 
-    The  objection  against  the  Respondentia  enroU 
"nent  having  been  overruled  in  the  court  of  free- 
holders without  a  division,  the  Appellant  presented 
^.  petition  and  complaint  to  the  second  division  of 
%e  Court  of  Session,  under  the  authority  of  the 
^tute  16th  Geo.  IL*  praying  the  court  to  find  that 
he  freeholders  of  the  county  of  Edinburgh  did 
l^rbng  in  enrolling  the  Respondent j  and  therefore 
m  ordain  his  name  to  be  expunged  from  the  roll. 
A'  In  this  petition  and  complaint  the  Appellant  con* 
■^ded  that  the  lands  of  Greenhill  belonged  to  the 
EiVmmunity  of  the  city  of  Edinburgh  and  were  holden 
sy  that  community  inalienably  in  free  burgage ;  that 
i|t>nsequently  these  lands  were  not  truly  holden  by 
i6e  Respondent  in  feu,  ward,  or  blench,  of  his  M»- 
lesty,  in  terms  of  the  statute  1681,  cap.  21.,  regu- 
ating  the  election  of  commissioners  for  shires ;  and 
Jiat  the  community  of  the  city  of  Edinburgh  could 
aot  "  by  any  species  of  juggle,  either  legal  or  poli- 
^^  tical,"  be  permitted  to  throw  its  burgage-property 
ioto  the  mass  of  property  holding  in  feu,  ward,  or 
blench,  of  his  Majesty,  and  thereby  extend  the 
territorial. basis  of  county  representation,  to  the  in- 
jury of  the  proper  freeholders  in  their  constitutional 
rights.    To  establish  the  proposition  as  to  the  tenure 
of  the  lands  in  question  the  Appellant  referred  to  the 
terms  of  the  Crown*charter,  produced  and  founded 

*  c.  11. 
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qualiikation  in  the  county  of  Edinbuzg 
In  hia  answers  to  the  petition  and  o 
Bespondent  contended  that  the  earlier  i 
rapport  to  the  Appellant's  objeotioo.  ' 
night,  and  often  did,  hold  aulgectB  of  X 
feu-fann  or  blench-&rm,  as  wdl  as  in  t 
the  Respondent  referred  to  the  charte 
king  James  VI.  to  the  city  of  Edinbi 
1 6th  of  March,  1 603,  called  by  way  of] 
the  ^'  Golden  Charter/'aa  well  as  to  the 
of  Charles  I.  in  1636,10  show  that  there  1 
to  presume  that  the  lands  in  question  fa 
held  burgage.  He  referred  abo  to  the 
rived  from  the  county  cess-books,  and  cm 
if  the  lands  in  question  had  been  helti 
was  to  be  presumed  that  they  wonid  hsf 
for  town-taxes,  and  would  have  Ibeen  « 
cess-books  of  the  bui^h.  For  the  si^c 
would  not  have  appeared  in  the  cen-t 
county.  It  beiog  admitted,  hpwew,  tl 
churned  on  by  the  Respondent  h^  qt  1 
entered  in  the  burgh  cess-booka,  but 
trary  had  ctmstantly  stood  on  those  of 
and  paid  cess  to  the  countv-collantnr  »i 
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p  which  the  law  holds  to  he  Vbcedsary  to  establish  a      ^^i. 
ii  claim  of  enrolmenty  neither  the  fre^olders,  nor  the 


0IB30H 


^  Court  of  Sessioni  sitting  as  a  court  i^£  review  on  a        ^* 
I  matter  brought  before  them,  by  a  summary  petition 
u  and  comfdaint  under  the  statute,  could  entertain  ny 
^  objections  attempted  to  be  supported  by  an  investiga^ 
ii  tion  of  the  older  titles 

h  .  These  pleadings  having  been  followed  by  repli^ 
^\  4nd  duplies,  and  the  Court  being  of  opinion  that 
^  the  Appellant's  complaint  was  incompetent,  without 
M  ff^yi^  wy  opinicm  on  the  truth  it)r  relevancy  of  the 
I  Appellant's  aU^ations  on  the  import  of  the  older 
I  titles,  pronounced  the  following  interlocutor :  ^^  The 
1  ^^  Xx>rds  having  considered  this  petition  and  comf- 
L  V  plaint,  with  the  answers,  replies,  and  duties,  and 
'^  writs  produced,  and  heard  the  counsel  ibr  die  par* 
'^  ties  viva  vocey  find  the  said  complaint  notxompe- 
*^  tent»  and  dismiss  the  same :  find  no  expoiiscs  due, 
**  and  decern." 

Agi^nst  this  interiiocutor  the  Appellaiit  presaited 
1^  short  petltioUff  mi  afterward9>  with  the  leave  of 
the  Court,  an  additional  pettitloni  in  which  he  en* 
denvoured  to  remove  the  objet^n  of  incompetency, 
l^y  contending  that  thero  was  a  distinction  between 
fliestipps  regarding  the  right  to  the  estate  claimed 
i^KK9»  md  .questjona  regarding  the  nature  and  qua* 
lity  of  the  /eatate  itself.  In  the  one  case,  if  the  in- 
f  ei^ture  is  free  from  any  ea?  fade  defect,  it  is  jus 
teriii  to  the  court  of  freeholders,  whether  the  estate 
en  which  the  claim  is  framed  may  not  be  ultimately 
4ocIared  in  a  court  of  law  not  to  belong  to  4he 
^lahnant.  If  the  titles  exhibited  by  the  claimant 
labour  under  no  palpable  objection,  the  freeholdei'S 
are  bound  to  admit  him  to  the  roll,  without  regard 
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1831.  to  any  right  of  challenge  which  may  be  supposed  to 
"  '  exist  in  favour  of  any  third  party.  But  where  the 
V.  objection  arises  not  upon  ^ny  ground  o  compe- 
tition between  different  individuals,  but  upon  a  de- 
fect in  the  quality  of  the  estate  itself,  every  free- 
holder has  an  interest  to  insist  upon  such  an  objec- 
tion, inasmuch  as  every  fictitious  addition  to  the 
general  mass  of  freehold  property  is  a  virtual  sub- 
traction from  the  value  of  what  is  real  freehold,  and 
a  consequent  diminution  of  the  constitutional  rights 
of  freeholders.  The  Appellant  contended  that  the 
difference  of  interest  in  the  two  classes  of  objectipm 
was  sufficient  to  establish  a  distinction  between  them; 
and  he  endeavoured  to  show,  as  well  by  a  reference 
to  the  election  statutes  as  by  a  review  of  the  di&reDt 
decisions  relative  to  the  competency  of  objections  to 
claims  of  enrolment,  that  there  was  neither  reason 
nor  authority  for  holding  his  complaint  as  incom- 
petent. 

In  his  answers  to  those  petitions  the  Respondent 
contended  that  there  was  no  room  for  the  distinction 
stated  by  the  Appellant.  From  a  review  of  the 
statutes  passed  for  the  purpose  of  regiilating^  the 
proceedings  at  meetings  of  freeholders,  he  contended 
that  the  freeholders  were  bound  to  ^ve  efiect  to  the 
existing  investiture  in  all  its  parts ;  and  that  they 
were  no  more  entitled  to  proceed  upon  the  suppo- 
sition that  the  tenure  ought  to  have  been  different 
from  that  which  the  investiture  bore,  than  to  con* 
tend  that  the  investiture  ought  to  have  been  in  favoar 
of  another  party  than  the  claimant.  He  contraded, 
that  from  the  whole  constitution  and  powers  of  the 
freeholders,  as  fixed  by  these  statutes,  they  were  as 
little  qualified  to  investigate  matters  of  tenure  as  to 
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investigate  any  other  matter  of  title  beyond  what 
appeared  ex  facte  of  the  charter  and  infeftment 
produced.  Nor  was  there  any  room  fofr  the 
diadnction  founded  on  the  supposition  that  the: 
freeholders  had  an  interest  in  the  one  case  which, 
they  had  not  in  the  other.  If  the  interest  of  the 
freeholders  to  limit  the  numbers  on  the  roll  were- 
held  sufficient  to  authorize  their  interference,  it 
would  manifestly  entitle  them  to  investigate  all  ob- 
jections tending  to  show  that  notwithstanding  the 
subsisting  investiture  the  ultimate  right  to  the  es- 
tate might  be  in  another  person  than  the  claimant* 
That  other  person  might  perhaps  be  a  nobleman, 
an  unmarried  woman,  or  otherwise  disqualified  from 
exercising  the  elective  franchise.  The  Respondent 
further  contended,  from  a  review  of  the  decincms 
relative  to  objections  against  claims  (^enrolment,  thjAt 
where  the  charter  and  sasine  produced  were  exjbde^ 
liaUe  to  no  objection,  the  court  had  in  no  instance 
sustained  objections  founded  on  the  anterior  titles.  •  - 

Upon  consideration  of  these  petitions,  with  the 
answers  thereto,  the  Court,  on  the  1 6th  December 
1817,  pronounced  an  interlocutor,  refusing  both 
petitions,  and  adhering  to  the  interlocutor  com* 
plained  of. 

Against  the  interlocutors  of  the  Court  of  Sessi<ni, 
dated  17th  May  and  16th  December  1817,  the  Ap- 
pelant entered  an  appeal. 

For  the  Appellant:* 

•-*•  ■•/■''        ^ 

The  feudal  right,  resigned  by  the  magistrates.  o£ 
Edinburgh  into  the  hands  of  the  Barons  of  the  Ex- 

*  The  argument  upon  the  appeal  was  in  substance  the  tame 
as  in  the  pleadings  in  the  Court  below. 
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chequer,  as  the  King's  CommissicmerSy  for  the  pur- 
pose of  new  infefhnent  in  favour  of  the  Respondent, 
V.  ^  was  the  right  holden  by  the  resigners  in  free  bur- 
gage, subject  to  the  ancient  burgal-census  services  and 
prestations*  The  acceptance  of  a  resignation  which 
implied  or  expressed  a  change  of  feudal  tenure,  or  the 
reddendo  due  to  th^  Crown  was  illegal  and  void. 

By  the  statute  1681,  c.  21,  the  freeholders  at 
their  head  court  are  to  make  up,  and  to  revise 
and  alter,  the  roll  for  election,  ^^  according  as 
the  estate  forming  the  ground  of  claim  shall  be 
instructed  to  be  of  the  holdings  extent,  and  ▼»- 
luation,"  required  by  the  act.  The  Court,  there* 
fore,  of  Freeholders  originally,  and  the  Court  of 
Session,  by  way  of  appeal,  have  express  authority 
under  the  acts  *  to  investigate  and  ascertain  the  hold- 
ing or  tenure  of  the  lands  in  respect  of  which  a 
freeholder  claims  to  be  enrolled }  and  if  it  be  admit- 
ted, that  where  it  appears  possible  or  probable  that 
an  opposite  claim  may  be  made  in  respect  of  the 
same  estate,  there  is  no  jurisdiction  to  inquire  where 
the  title  is  clear  on  the  face  of  the  deeds  produced ; 
yet  the  objection  ii|  this  case  does  not  proceed  on  a 
preferable  right  in  a  third  party,  but  upon  the  9lkpr 
tion  that  the  freehold  on  which  the  Re^Mmdent 
chums  to  be  enrolled  is  iioii-existent :  that  his  estate 
lies  not  in  the  cpunty  but  in  the  borough-  of  Edin- 
burgh. This  is  a  clear  ground  of  distinction^  and 
the  authorities  show  that  it  i;^  well  founded. 

But  supposing  that  the  freeholders  have  no 
authority  to  inquire  as  ta  the  tenure,;  if  th^  title- 
deeds  (however  falsely)  allege  or  import  a  rafficknt 
fr^hold>  yet  the  real  nature  o£  the  tenure  by  whjcb 

*  168J9C.  si^and  i6Geo.  3y  c.  It. 
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the  Respondent  holds  the  estate  in  question  is  appa-      1821. 
TffffA  on  the  face  of  the  title-deeds  produced  by  him ; ' 
and  the  freeholders  ought  either  to  h^ve  rejected 
his  claim,  or  required  further  eyidence  of  his  title. 

In  the  charter,  the  lands  are  d^^cribed  as  -  p9r- 
**  tions  of  the  lands  called  the  Onmnaii  Muir,  ho* 
**  loqging  to  the  city  of  Edinburgh/'  Th^  are 
dof^lared  to  have  belonged  previously  to  the  corpora- 
tion,  for  the  use  of  the  community  of  the  city,  and 
to  h^e  been  disponed  and  resigned  by  the  provost 
and  magistrfttes ;  and  the  Respondent  is  tberciby 
bound  to  pay  a  blench-duty  of  a  Scots  penny,  '*  to- 
V  gether  with  such  further  and  other  duties  (if  any 
'*  8|ich  there  be)  as  are  contained  in  the  charters  in 
**  favour  of  the  city  of  Edinburgh/' 

The  presumption  is  that  the  lands  were  held  by 
iHirgi^e-tenure ;  if  they  were  held  by  imy  other 
tenure  the  Respondent  is  bound  to  show  it.  Col- 
lateral Crown-rents  and  profits  of  the  burgh,  to  be 
liolden  in  feu^farm  for  a  fixed  annual  paymwt,  have 
been  superadded  in  the  grant  of  soo^  of  the  c^d 
charter^,  as  in  that  of  1603.  But  the  territory  waa 
always  held  in  free  burgage,  as  appears  by  the  whole 
amBs  of  charter^  and  particularly  by  the  charter  of 
1636,  which  is  the  subsisting  and  regulating  inves- 
titure of  the  royal  burgh  of  Edinbuigh,  and  the 
iiii|nediat9  warrant  of  the  Respondent's  investiture. 

For  the  Respondent : 

The  lands  being  expresdy  declared  in  the  clause 
tmrndas  to  be  held  bf  the  Respondent  blaiu^  of 
the  Crown,  the  distinct  and  unequivocal  terms 
of  that  clause  cannot  be  uSEdctfd  by  any  expres- 
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>8a»-  sions  which  may  occur  in  other  parts  of  the  deed. 
The  tenendaSf  as  Mr.  Erskine  observes,  is  ^  that 
J'mr.  "  dause  in  a  charter  which  points  out  the  superior 
'*  of  whom  the  lands  are  to  be  holden,  and  the  par- 
**  ticular  tenure  under  which  they  are  to  be  enjoyedt 
"  whether  by  blench-farm,  feu-farm/'  &c.  It  is  by 
that  clause,  therefore,  that  the  proper  tenure  of  the 
lands  is  regulated ;:  and  any  expressions  which  may 
occur  in  any  other  parts  of  the  charter  must  eiliier 
be  interpreted  in  conformity  with  that  clause,  or  be 
held  to  have  crept  into  it  by  mistake.  But  the 
charter  in  truth  contains  no  expression  ineonsisteiit 
with  the  explicit  terms  of  the  teneitda^.  It  no 
where  describes  these  lands  as  lying 'within  the 
city  of  Edinburgh,  as  having  ever  been  liable  in' 
burgage-prestations,  or  as  having  ever  been  held  by 
a  burgage- tenure.  It  is  no  doubt  true  that  the 
lands  are  described  as  having  once  belonged  to  the 
city  of  Edinburgh,  and  as  having  been  part  of  the 
burrough-muir ;  but  that  circumstance  by  no  means 
leads  to  the  conclusion  that  the  lands  were  hdd 
burgage.  A  burgh  may  hold  landis  of  the  Crown  in 
feu-farm  or  blench-farm,  as  well  as  bui^age ;  and 
it  was  accordingly  admitted  in  the  petition  and 
complaint  that  many  of  the  subjects  contained  in 
the  charters  in  favour  of  the  town  of  Edinburgh  are 
held  in  blench-farm.  The  circumstancej  therefore, 
of  these  lands  which  are  situated  within  the  county 
of  Edinburgh  having  once  belonged  to  the  town, 
can  afford  no  presumption  that  they  are  incapable 
of  being  held  by  the  tenure  so  distinctly  maiked 
out  in  the  tenendas. 
Nor  .does  such  a  presumption  arise  from  the  terms 
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.J  oT  the  reddendo^  which  stipulates  for  the  sum  of  a       iSa't 
i  penny  Scots  "  nomine  dUHBJirmtB^  si  petatur  tantum "" 
.    '^  cum  talibus  ulterioribus  seu  alteris  divoriis  (si  tales 

•  '^  sint)  in  cartis  infavorem  propositi,  magistratuum, 
^^  et  communitatis  civitatis  Edinburgensis  content." 

'  Had  these  other  duties  been  described  to  be  the 
census  burgalis^  with  burgh-service  used  and  wont, 

\  it  might  have  been  contended  that  there  was  some 
inconsistency  between  the  tenendas  and  the  red^ 

,    dendo.     But  no  allusion  whatever  is  made  to  the 

In 

payment  of  burgh -cess,  to  watching  and  warding, 
or.  to  any  other  prestations  which  are  peculiar  to 

•  burgage-holding.  There  is  not  therefore  any  rea- 
'  son  to  presume  that  the  other  duties  here  referred 
^  to  are  at  all  inconsistent  with  the  tenure  described 

•  in  the  tenendas. 

^  The  Respondent  having  laid  before  the  meeting 
^  of  freeholders  a  charter  and  sa^ne  ex  fade  liable  to 
^  no  objection,  the  freeholders  did  right  in  giving 
'  effect  to  that  charter ;  and  they  were  neither  bound 
'  nor  entitled  to  inquire  into  objections  of  any  kind 
i  attempted  to  be  established  from  the  anterior  pro* 
'  greiss  of  titles.  The  Appellant  seems  to  admit  the 
!    general  rule,  as  laid  down  in  Mr.  Wight's  treatise 

on  elections,  to  be,  ^'  that  the  freeholders  have  no 
*'  right  to  call  for  the  warrants  of  the  charter  oh 
**  which  the  infeflment  proceeds,  or  to  object  that 
^^  it  is  not  conform  to  the  signature,  or  to  enter  into 
**  a  discussion  of  a  claimant's  progress.  His  own 
*^  charter  and  infeflment  are  all  that  they  are  con- 
"  cemed  with  ;  and  if  these  are  ex  facie  formal  he 
**  must  be  enrolled."  The  Appellant  however 
contends  that  this  rule,  though  applicable  to  all 


nor  iA  Uie  decuioiu  pronooncea  wi 
the  jiUudi(^kHi  of  die  freeholden  tl 
it  there  any  room  tot  the  diitinctio] 
the  Appellimt. 

Ab  to  the  argmnent,  tiiat  by  the  d 
1681,  cUrectlng  the  ireehoJders  of 
■tewattry  to  "  make  up  a  rcdl  of  all 
"  withtu  the  same,"  **  aconding  ss 
"  be  instructed  to  be  of  the  holding, 
"  luation  foreaoid,"  the  freeholders  a 
to  investigate  fully  the  question,  Whei 
tandfl  claimed  on  are  truly  of  the  holdi 
law.  llie  ciaase  requires^  not  that  the 
of  any  particular  holdiug,  but  that  the 
be  enrdled  ^lall  be  of  that  holding, 
contended  that  the  holding  of  lands 
ttnicted  in  any  otho*  maimer  than  b 
investiture,  there  can  fae  no  doidit  tb 
is  of  the  holding  in  wUch  fae  is  in^ 
freeholders  are  spokai  of,  the  holding 
be  the  holding  by  the  existing  invest 
tJieaot  directs  the  fradioldera  to  be  en 
iwcasthe  same  shall  be  instmcted  to  I 
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necessary  &r  ^nrohnent^  and  which  it  has  alreluiy 
been  shown,  looks  no  farther  than  the  existing  in^ 
restiture.  It  is  absurd  to  sa{^>ose  that  the  statute^ 
ia  describing  the  dut^  of  the  freeholders  in  making 
Kip  the  roll,  should  require  them  to  go  beyond  the 
q[aalification  which  in  the  preceding  clause  Chat  very 
statute  had  pOmted  out  as  the  warrant  on  which 
enrolment  was  to  proceed.  The  provision  that  the 
roll  should  be  made  up  as  the  qualifications  of  the 
claimants  should  be  instkncted,  ci(n  therefore  make 
no  change  whatever  in  the  nature  of  that  qualifica- 
tion, as  being  an  existing  investiture  and  possession 
under  the  King  in  feu,  ward,  or  blench. 

As  to  the  argument  founded  upon  the  conriec- 
tioil  in  the  clause  of  the  words,  holding,  extent, 
and  valuation,  that,  as  the  freeholders  are  not  limited 
to  any  particular  inst^rumeilts  as  evidence  of  the 
latter^  they  are  as  little  limited  with  regard  to  the 
fbritier ;  although  by  the  Act  16  Geo.  II.  cap.  11, 
it  is  provided  that  no  one  can  be  enrolled  in  respect 
(if  the  (rid  extent  of  his  lands^  unless  such  extent  is 
proved  by  a  retour  prior  to  16th  Sept.  1681,  yet  k 
perhaps  cannot  be  contended  that  such  a  retour 
k  in  itself  an  h^brument  constituting  the  old  extent. 
It  may  perhaps  be  regarded  merely  as  cadence,  in 
QHI>06ition  to  which  contrary  evidence  mt^  be  re- 
ceived. Were  such  a  retour  regarded  as  an  instrti- 
ment  constituting  the  dd  extent,  the  freeholders 
would  unquestionably  be  limited  to  that  instrument, 
and  would  not  be  at  liberty  to  look  beyond  it,  or  to 
consider  what  the  extent  ought  to  have  been.  As 
to  valuation,  if  the  actual  valuation  is  established  by 
a  decree  of  the  commissioners  of  supply,  which  is 
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liable  to  no  ea:  facie  objection^  the  freeholders  are 
oiBftoir  bound  to  give  effect  to  that  decree^  and  are  not  en- 
titled to  refuse  enrolment  on  the  ground  that  the 
lands  chimed  on  ought  to  have  been  diffisrently 
valued.  So  ako  in  relation  to  the  holding,  the 
Respondent  has  already  shown  that  it  is  consdtated 
by  the  charter  and  infeftment.  The  freehoiden, 
thereforct  cannot  look  beyond  the  instruments  by 
which  the  holding  is  constituted,  or  enter  into  the 
question.  What  it  ought  to  have  been. 

,    For  the  Appellant  :—Mr.  J.  P.  Grant^  Mr.  W. 
Adam. 

The  following  authorities  were  cited : — DMbar 
X.  Budge,  Diet.  8844,  Elch.  M.  R  N*  36.  Scott 
V.  Sutherland^  Diet.  8627.  Karnes,  v.  3,  p.  49» 
Fac.  Dec.  v.  1,  p.  108.  Elch.  Dec.  v.  2,  p.  277. 
Campbell  v.  Mure,  Diet.  7783.  Stewart  v.  D(U* 
rymple.  Diet.  8579.  Abercrombiev.  AleTvood^Ysc. 
Coll.  17,  June  1777.  PiricY.Hay,  July  1777. 
Sibbald  v.  Douglas,  Diet.  8857.  Camegy  v.  ScoU^ 
Id.  8858.     Wight,  222.     Bell  on  FJect.  238. 

For  the  Respondent: — The  Attorney  General 
and  Mr.  JVetherell. 

The  authorities  were  principally  the  same  as  those 
cited  for  the  Appellant:  and  also  Bum  v.  Adam, 
Diet.  8852.  Adam  v.  Farqukar,  4  July  1809. 
Kibble  y.  Stewart^  16  June  1814.  Montgamerie 
V.  Ainslie,  May  23,  1821. 

Judgment  afi&rmed. 
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i  1821. 

ti  SCOTLAND.  ^ 

!!  (court    of    session.) 

i!  Sir  William  Forbes,  of  PitsligoA     ^ 

1       baronet  -     -     - /  '^PP'"''"^  * 

I.  James  Gibson,  of  Inglistone^  esq.  -  Respondent. 

^   A  SUMMONS  in  an  action  at  the  suit  of  a  freeholder, 

\\  praying  that  a  charter  and  infeftment  may  be  reduced 
(absolutely),  on  the  ground  that  the  tenure  has  been 
unwarrantably  charged  from  burgage  to  blench,  for 

*  the  purpose  of  givmg  persons  qualification,  cannot 
without  limitation   be  sustained.      Semb,   that  such 

9(  freeholder  has  no  title  to  sue  unless  the  conclusioti 
of  the  summons  can  be  limited  to  the  question  of  en- 
rolment. 

,1  Whether  the  Court  of  Session  has  power  to  qualify 
the  conclusion  of  the  summons,  and  limit  the   re- 

'        duction  of  the  charter,  &c.  to  the  effect  of  exclud- 

l       ing  the    party  claiming  under  it   from   the  roll  of 

>        freeholders.     QuiBre. 

^    Supposing  the  reduction   to  be  capable  of  being,  and 

k  to  be  in  fact  so  limited,  whether  the  case  does  not  fall 
under  the  provisions  of  the  st&tite  16  Geo.  2,  c.  11, 
8.  4,  by  which  the  period  of  bringing  complaints;  is 

f        limited  to  four  months.     Qutere, 

<    Whether  an    action    at    common   law   to    reduce   the 

L  charter  generally,  or  as  conferring  a  freehold  qualifi- 
cation, is  competent  after  the  lapse  of  four  months 
from  the  time  of  enrolment.     Quaere. 

As  soon  as  the  interlocutors,  dismissing  the  sum- 
mary complaint  mentioned  in  the  preceding  case, 
'  had  become  final  in  the  Court  of  Session,  the  Re? 
spondent  raised  two  actions  of  reduction  against  the 
Appellant,  for  the  purpose  of  setting  aside  his 
charter  and  infeftment.  In  one  of  these  actions^ 
Mr.  Gibson,  with  certain  other  persons,  pur- 
sue, in  the  character  of  a  burgess  of  the  City  of 
Edinburgh,  and  as  thus  having  a  title  and  an  iute* 
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1831.       rest  to  prevent  an  alienation  of  property  belonging 
to  the  burgh. 
««*..          The  other  action  was  brought  by  Mr.  Gibson  in 
the  character  of  a  freeholder  of  the  county. 

The  summons  in  this  action,  which  is  dated  De- 
cember 18,  1817,  purports  to  be  brought  at  the 
instance  of  **  James  Gibson  of  Inglistown,  esq.  one 
**  of  the  freeholders,  electors  of  a  commissioner  to 
"  represent  and  serve  in  Parliament  for  the  county 
*^  of  Edinburgh  or  Mid  Lothian,  and  as  such  standing 
^'  upon  the  roll  of  the  said  freeholders,  and  so  having 
**  a  substantial  interest  to  prevent  all  persons  not  pos- 
*^  sessing  the  qualifications  required  by  law,  from 
**  being  enrolled  on  the  said  roll  of  freeholders,  to 
^*  whose  great  hurt  and  prejudice  the  writings  herein- 
'*  after  called  for  to  be  reduced,  are  made,  granted, 
''  and  expede ;  and,  therefore,  having  good  and  un- 
^*  doubted  right  and  title  to  raise,  intent,  follow 
"  forth,  and  pursue  the  action  of  reduction  under- 
"  written."  The  summons  then  calls  for  production 
of  the  Crown  charter  in  favour  of  the  Appellant, 
dated  20th  December  1814,  and  the  instrument  of 
sasine  following  thereon;  and  then  sets  forth  the 
grounds  and  reasons  of  reduction. 

The  first  reason  of  reduction  sets  forth  in  ge- 
neral terms,  that  the  deeds  sought  to  be  reduced 
are  false,  improbative,  and  invalid.  The  second 
ground  of  reduction  is,  that  although  the  lands 
of  Greenhill  are  described  in  the  charter  and  in- 
strument of  sasine  as  lying  within  the  county  of 
Edinburgh,  they  are  truly  situated  within  and  are 
a  part  of  the  royal  burgh  of  Edinburgh ;  and  in 
support  of  this  assertion,  reference  is  made  to  tbe 
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^  charter  granted  by  Charles  I.  dated  23d  of  October       1821. 

1636.     The  third  ground  of  reduction  is,  that  the 
^'  holding  in   the   charter  and  sasine  sought  to  be 

*  reduced  has  been  unwarrantably  altered  from  bur- ' 

■  gage  to  blench.     And  the  fourth  ground  is,  "  that 
'    "  such  an  alteration  of  the  holding  is  contrary  to 

*  **  the  Act  6th  of  Queen  Ann,  chap.  26,  intituled/ 

■  "  *  An  Act  for  settling  and  establishing  a  Court  of 
•'  **  ^  Exchequer  in  the  north  part  of  Great  Britain, 
li  "  *  called  Scotland,*  and  by  the  former  commis- 
u  **  sions,  and  former  law  and  practice  therein  re- 
f  ^*  ferred  to  and  recognized,  it  is  not  lawful  or 
i:  **  warrantable  for  the  Barons  of  our  Exchequer  to 
i  ^'  receive  resignations,  or  to  pass  signatures,  unless 
I  "  according  to  the  form  and  tenor  of  the  former 
I  **  infeftments,  and  for  payment  to  us  and  our  royal 
ji  **  successors  of  the  rents  and  services  therein  ex- 
i  ^^  pressed ;  as  the  said  Act  of  Parliament,  and  said 
i  "  commissions  therein  referred  to,  more  fully  pur- 
,  **  port.  Whereas  the  said  charter,  and  the  signa- 
ture whereon  it  appears  to  have  been  expede,  are 
altogether  and  essentially  disconfomi  to  the  tenor 

**  of  the  former  infeftments,  whereon  the  pretended- 
**  resignation  of  the  said  lands  of  Greenhill  pro- 
*•  ceeded,  and  the  same  must  have  been  obtained  by 
**  the  defender  per  obrepHonem,  of  us  and  our  said 
**  barons,  contrary  to  and  in  express  violation  of  the 
**  powers  and  instructions  under  which  alone  they 
**  act  in  the  discharge  of  that  branch  of  their 
**  official  trust  and  duty." 

The  conclusion  of  the  summons  is  in  the  following 
terms :  "  And  therefore,  and  for  other  reasons  to  be 
**  proponed  at  discussing,  the  said  charter  called  for, 
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>8ji^ ^  "  with  the  signature  and  precept  on  which  the  sanate; 

**  proceeded,  and  infeftment  thereon,  with  all  that  has 
followed  or  may  follow  upon  the  same,  oiigfat  and 
"should  be  reduced,  rescinded,  retreated,  cassed, 
"  annulled,  decerned,  and  declared  by  decreet  of 
"  our  Lords  of  Couneil  and  Session  to  have  been 
"  from  the  be^nning,  to  be  now,  and  in  all  time 
**  coming,  void  and  ntdlj  and  of  no  avails  strength^ 
^^forcCy  or  effect  in  judgment^  or  outwith  the  same 
"  in  time  coming. 

By  the  statute  16  Geo.  H.  chap.  1 1,  sect.  4,  the 
term  for  bringing  complaints  against  the  enrolmeat 
of  freeholders  is  limited  to  four  months.  And  the 
same  statute  farther  provides,  ''  that  if  no  such 
"  complaint  shall  be  exhibited  within  the  time 
"  aforesaid,  the  freeholder  enrolled  shall  stand  and 
''  continue  upon  the  roll  until  an  alteration  of  his 
'*  circumstances  shall  be  allowed  by  the  freeholders 
'*  at  a  subsequent  Michaelmas  meeting,  or  meeting 
*'  for  election,  as  a  sufficient  cause  for  striking  of 
"  leaving  him  out  of  the  roll."  The  Appellant 
contended,  that  as  it  was  the  object  of  this  action  to 
defeat  his  right  of  enrcdment,  it  was  not  competent, 
as  not  having  been  brought  within  the  four  months 
prescribed  by  the  statute,  and  farther,  that,  inde- 
pendently  of  this  objection,  the  pursuer,  as  one  of 
the  freeholders  standing  upon  the  roll,  had  no 
proper  title  and  interest  to  insist  in  an  action  for 
reducing  and  setting  aside  the  charter  and  infeft-* 
ment  called  for ;  that  such  an  action,  at  the  instance 
merely  of  a  freeholder,  was  unprecedented ;  and, 
were  a  precedent  for  it  to  be  now  established,  every 
freeholder  would  be  exposed  to  be  called  upon  to 
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produce  the  whole  progress  of  his  title  deeds,  and '821. 

to  lay  open  his  charter-chest,  at  the  pleasure  of  any 
other  freeholder  who  mi£:ht  choose  to  institute  an         ^' 
action  of  reduction.     He  farther  maintained  that 
the  action  was  groundless  upon  the  merits. 

The  Lord  Ordinary  having  heard  parties*  pro- 
curators  on  the  preliminary  defence  that  the  pursuer 
has  no  sufficient  title  to  insist  in  the  present  action 
of  reduction  of  the  defender's  charter  and  sasine, 
and  having  considered  the  process,  and  seen  the  pro- 
ceedings in  the  former  petition  and  complaint,  and 
attended  to  the  interlocutors  of  the  court,  by  whom 
the  complaint  was  dismissed  as  not  competent  on 
the  29th  of  May  1818,  repelled  the  objection  to  the 
pursuer's  title  to  insist  in  this  action  of  reduction. 

Against  this  interlocutor  the  Appellant  gave  in 
a  short  representation  which  the  Lord  Ordinary 
refused,  and  adhered  to  the  interlocutors  repre- 
sented against. 

The  Appellant  then  presented  a  fiill  representa- Jan.a3,i8i9.. 
tion;  and,  upon  advising  the  same  with  answers, 
the  Lord  Ordinary  pronounced  the  following  inter- 
locutor :  "  The  Lord  Ordinary  having  considered 
"  this  representation,  with  the  answers  thereto,  and 
"  whole  process,  finds  that  the  pursuer  has  a  suffi- 
"  cient  title  to  insist  in  the  present  action  for 
"  reducing  the  defender's  title,  in  so  far  as  the 
"  pursuer  is  interested  as  one  of  the  freeholders, 
**  standing  on  the  roll  of  freeholders  of  the  county 
•*  of  Mid  Lothian  as  libelled,  to  reduce  the  de- 
^*  fender's  said  titles ;  and  with  this  explanation 
**  refuses  the  desire  of  the  representation  cind  adheres;^ 
'*  to  the  interlocutor  represented  against/* 
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18^'-  Against  these  interlocutors  of  the  Lord  Ordinary 

FORBES      ^^^  Appellant  presented  a  reclaiming  petition  to  the 

^'         second  division  of  the  court.     When  the  petition 

came  to  be  advised,  with  answers,  the  Judges  being 

unanimously  of  opinion,  that  the  question  of  title 

was  one  of  great  importance,  appointed  a  hearing  of 

counsel  to  take  place  in  their  presence. 

Mayi9>i82o.     After  this  hearing  had  taken  place,  the  Judges  of 

the  second  divisicm  of  the  court  delivered  opinions 

to  the  effect  of  sustaining  the  title  to  pursue,  and 

accordingly  pronounced  an  interlocutor,  refusing  the 

petition,  and  adhered  to  the  interlocutors  complained 

of,  reserving  all  questions  as  to  expenses. 

These  judgments  being  supposed  to  be  interlo- 
cutory in  their  nature,  the  Appellant  obtained 
leave  *  to  appeal ;  and  accordingly  appealed  against 
them. 

For  the  Appellant : 

The  action  is  in  substance  to  remove  the  Re- 
spondent from  the  roll  of  freeholders,  and  not 
having  been  commenced  within  four  months  from 
the  enrolment,  it  is  by  the  provisions  of  the  15 
Geo.  II.  c.   11,  s.  4,  rendered  incompetent;  and 


*  By  the  Act  43d  Geo.  III.  c.  151,  intituled,  "  An  Act  con- 
*^  cerning  the  administration  of  justice  in  Scotland,  and  conceni- 
"  ing  appeals  to  the  House  of  Lords,"  it  is,  inter  alia,  enacted, 
(sect.  15.)  '*  that  hereafter  no  appeal  shall  be  allowed  to  the 
*'  House  of  Lords  from  interlocutory  judgments,  but  such  appeals 
*'  shall  be  allowed  only  from  judgments  or  decrees  on  the  whole 
''  merits  of  the  cause,  except  with  the  leaye  of  the  division  «f 
**  the  Judges  pronouncing  such  interlocutory  judgments;  pr 
^  except  in  cases  where  there  is  difference  of  opinion  among  the 
**  Judges  of  the  said  division." 
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the  Court  of  Session  has  no  ordinary  or  common-law       iBsh. 
jurisdiction  upon  the  subject. 

On  this  first  defence  there  is  no  express  findinfic         ^' 
in  the  interlocutors.     But  as  no  party  can  have  a 
title  to  insist  in  an  incompetent  action,  the  interlo- 
cutors sustaining  the  title  to  pursue,  do  in  effect 
overrule  the  objection  to  the  competency. 

The  statute  16  Geo.  II.  c.  n^  s.  4,  while  it 
confers  upon  any  freeholder  standing  on  the  roll 
the  right  of  complaining  against  any  enrolment 
^*  within  four  calendar  months''  after  it  takes  places- 
provides,  on  the  other  hand,  '^  that  if  no  such  com- 
*'  plaint  shall  be  exhibited  within  the  time  aforesaid, 
*^  the  freeholder  enrolled  shall  stand  and  continue 
**  upon  the  roll,  until  an  alteration  of  his  circum* 
**  stances  be  allowed  by  the  freeholders  at  a  subse. 
•*  quent  Michaelmas  meetiug,'*  &c.  Supposing  the 
action  to  be  directed  (as  it  has  been  represented  by 
the  Respondent,  and  regarded  in  the  interlocutor 
of  the  Lord  Ordinary}  merely  against  the  Ap- 
pellant's enrolment,  or  his  right  to  continue  upon^ 
the  roll,  the  question  is,  whether  such  action  can 
be  competently  brought,  after  the  statutory  period 
for  agitating  complaints  relative  to  enrolment  has 
expired. 

The  statutory  period  had  elapsed  before  the  pre- 
sent action  was  brought.  The  Appelknt's  enrolment 
took  place  on  the  1  st  of  October  1816.  But  the 
present    action  was   not    raised   until    December^- 

1817- 

The  Court  of  Session  has  no  original  jurisdic* 

tion  in  questions  of  enrolment.     When  the  right  or* 

duty  of  freeholders  was  that  of  attending  parlia» 
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^Q^'-       nient  in  person,  it  does  not  appear  that  there  wai 
FORBES      any  ordinary  or  original  jurisdiction  in  any  court, 
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i^nfi  excepting  parliament  itself,  by  which  any  person 
could  be  compelled  to  exercise,  or  be  restrained 
from  exercising,  that  right  or  duty. 

The  statute  declares,  '^  that  no  other  objection 
'*  shall  be  competent  in  parliament  or  convention, 
^^  but  what  shall  be  contained  in  the  instruments 
taken  as  thereby  provided.  And  in  case  objec- 
tions be  made  when  a  parliament  or  convention  is 
*'  not  called,  a  particular  diet  shall  be  appointed  bj 
'^  the  meeting,  and  intimate  to  the  parties  contro- 
**  verting,  to  attend  the  Lords  of  Session  for  th^ 
^*  determination ;  who  shall  determine  the  same  at 
^*  the  said' diet  summarily  according  to  law,  upon 
*•  supplication,  without  further  citation." 

This  statute,  then,  so  far  from  recognizing  any 
ordinary  jurisdiction  in  the  Court  of  Session  as  to 
the  political  right  of  voting  for  a  representative  in 
Parliament,  constitutes  only  a  very  special  and  limited 
authority  in  that  court — an  authority  meant  to  be 
exercised  only  *'  in  case  objections  be  made  when  a 
"  parliament  or  convention  is  not  called.'* 

The  act  1 6  Geo.  II.  chap.  1 1,  makes  no  allusion  to 
any  such  ordinary  jurisdiction.  The  only  check 
which  it  provides  against  improper  enrolments,  is  the 
summary  complaint  to  be  brought  within  four  months 
after  the  date  thereof;  and  the  same  statute  declares 
that  in  the  event  of  no  complaint  being  brought  within 
that  period,  the  freeholder  enrolled  shall  have  a  right 
to  remain  upon  the  roll,  until  an  alteration  of  his 
circumstances  shall  take  place. 

The  avowed  object  of  the  action  is  to  obtain  a 
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Judgment  that  the  appellant  ought  not  to  stana  upon 
the  roll :  or,  in  other  words,  to  obtain  a  warrant  for  vorbes 
expunging  his  name  from  the  roll.  But  no  altera- 
tion whatever  has  taken  place  in  the  ciroumstances 
of  the  Appellant ;  and»  therefore,  no  proceeding  can 
be  competent,  of  which  the  sole  purpose  is  to  pre- 
vent the  Appellant  from  continuing  on  the  roll. 
Such  a  proceeding  as  the  present  is  incompetent, 
not  only  because  there  is  no  authority  for  an  action 
of  this  sort  in  the  Court  of  Session  at  all,  i.  €•  an 
original  ordinary  action  of  reduction  or  declarator 
relative  directly  to  the  right  of  a  freeholder  con- 
tinuing on  the  roll ;  but  because,  at  any  rate,  if  it  be 
supposed  that,  by  equitable  interpretation,  an  action 
might  be  admitted  in  a  form  not  precisely  warranted 
by  the  statutes,  this  at  least  must  not  be  so  done,  as 
to  defeat  so  important  a  regulation  as  the  limitation 
of  four  months,  and  the  security  given  to  persons 
who  have  remained  on  the  roll  without  challenge 
during  that  period. 

This  limitation  would  be  altogether  nugatory, 
were  it  found  competent  to  institute  af);er  the  lapse 
of  the  four  months,  a  summons  of  reduction  instead 
of  a  summary  complaint.  Were  such  actions  found 
competent,  all  those  parties  who  in  times  past  have 
Delected  to  complain  within  the  four  months,  would 
be  empowered  to  bring  forward  their  challenge  in 
the  form  of  an  action  of  reduction. 

As  this  is  the  first  attempt  to  challenge  directly 
the  right  of  a  freeholder  to  remain  upon  the  roll 
through  the  medium  of  an  ordinary  action,  the 
Appellant  cannot  refer  to  any  previous  judgment 
pronounced  in  such  an  action.     But  the  decision  in 
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>®»": ,  the  case  of  Anstruther  Easter  ^^  though  it  rekted 

to  burgh  politics^  strongly  supports   the  .^principle 
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v-^  that  a  statutory  limitation  with  regard  to  the  time 
within  which  the  challenge  of  a  vote  is  competent, 
cannot  be  evaded  by  the  device  of  bringing  thit 
challenge  in  the  form  of  an  action  of  reduction. 

Assuming  that  the  decision  of  the  Court  of  SessioD 
in  the  summary  question  is  well  founded,  the  eSbct 
must  be  that  the  Appellant  has  a  right  to  condiiue 
upon  the  roll  until  there  shall  occur  such  an  ^'  alteii- 
**  tion  of  bis  circumstances/'  as  the  law  holds  suf- 
ficient for  striking  him  off. 

The  question  is,  whether  such  alteration  of  cir- 
cumstances can  be  effected  in  the  manner  here 
attempted  by  the  Respondent.  If  the  Appellant  had 
conveyed  away  so  much  of  the  lands  upon  which  be 
is  enrolled  as  to  reduce  the  valuation  of  the  remain' 
der  below  the  legal  standard,  or  the  officers  of  the 
Crown  had  reduced  the  charter  and  infeftmeot 
thereon,  on  the  ground  that  the  Crown  had  been 
illegally  deprived  of  its  just  rights  by  an  improp^ 
change  of  the  holding,  or  otherwise,  an  alteration  rf 
circumstances  would  have  occurred,  entitling  the 
respondent,  or  any  other  freeholder,  to  insist  that 
the  Appellant  should  be  struck  off  the  roll.  In  like 
manner,  if  a  reduction  had  been  successfully  brought 
by  the  corporation  of  the  city  of  Edinburgh,  on  the 
ground  of  the  conveyance  in  the  Appellant's  favour 
having  been  fraudulently  obtained  ;  or  even  at  the 
instance  of  any  individual  who  considered  his  own 
right  to  the  subjects  conveyed  preferable  to  that  of 
the  Appellant ;  any  freeholder  upon  the  roll  wonW 

*  D.  P.  1767.    Wight  on  Election,  vol.  1,  p.  338,  et  »eq. 
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be  at  liberty  to  produce  the  decree  m  such  reduction 
as  a  warrant  for  striking  the  Appellant  off  the  roll,  in 
respect  of  an  alteration  in  his  circumstances.  Such  v, 
alteration  cannot  be  produced  by  an  action  of  reduc- 
tion, the  purpose  of  which  is  to  investigate  the 
anterior  titles  of  the  freeholder,  who  has  produced  at 
the  freeholders  court  an  investiture  ex  facte  valid. 

The  Respondent's  present  attempt  is  unprece- 
dented, and  repugnant  to  those  principles  which 
have  always  hitherto  been  held  to  regulate  the  title 
to  pursue  reductions  of  a  feudal  investiture,  and 
beyond  those  limits  within  which  the  power  of  in- 
vestigation as  to  disputed  enrolments  is  by  law 
confined. 

It  is  impossible  to  interpret  the  expressions  of  the 
summons  as  concluding  for  any  thing  short  of  a  total 
•reduction  of  the  feudal  investiture  by  which  the 
Appellant  holds  his  estate.  It  does  not  very  clearly 
appear  what  is  meant  to  be  the  effect  of  the  qualified 
judgment  of  the  Lord  Ordinary.  But  it  is  impossible  to 
find  the  charter  and  infeftment  partly  null  and  partly 
valid.  So  long  as  the  charter  subsists  to  the  effect 
of  enabling  the  Appellant  to  hold  the  lands  therein 
contained,  it  must  also  enable  him  to  maintain  his 
place  upon  the  roll.  So  long  as  the  charter  remains, 
the  tenure  in  that  charter  must  remain  also.  It  is 
m  vain  to  contend  that  the  tenure  ought  to  have 
been  diflferent  from  that  which  the  charter  contains. 
The  charter  does  not  merely  afford  evidence  as  to 
the  nature  of  the  holding.  It  in  fact  constitutes 
that  holding ;  and  it  is  impossible  to  find  that  the 
tenure  is  diflferent  from  that  which  the  charter  sets 
forth.     So  long,  therefore,  as  the  charter  remains 
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i8ai.  unreduced,  the  lands  in  question  must  be  heldbleoclr 
voRBEs  ®^  ^^^  Crown ;  and,  while  that  holding  continuea, 
«•  it  is  in  vain  to  contend  that  the  Appellant,  who  has 
in  all  other  respects  the  qualification  required  bf 
law,  shall  be  expunged  from  the  roll.  So  long  as 
the  charter  and  infeftment  subsist,  the  Appellant 
has  the  qualifications  required  by  the  statute  1681, 
chap.  21.  He  in  particular  has  the  qualification  of 
a  public  infeflment  in  lands,  *^  holding  feu,  ward,  or 
*'  blench  of  His  Majesty ;  *'  and  to  ordain  him  to 
be  turned  off  the  roll,  while  that  qualification  con- 
tinues, would  be  to  act  directly  in  the  face  of  the 
provisions  of  that  statute. 

Even  supposing  that  the  conclusions  of  the  present 
action  could  be  modified,  it  cannot  be  proceeded  in 
without  laying  open  the  whole  progress  of  the  title- 
deeds,  at  least  so  far  back  as  the  charter  160.3. 
Supposing  the  investigation  demanded  by  the  Re* 
spondent  to  take  place,  it  is  only  by  a  laborious 
search  into  the  titles,  so  far  back  as  they  can  be 
traced,  that  there  is  any  chance  of  ascertaining  what 
has  all  along  been  the  holding  of  the  lands  in  ques- 
tion. But  the  law  does  not  on  slight  grounds 
allow  a  charter-chest  to  be  laid  open.  A  party  who 
challenges  the  subsisting  investiture  of  an  estate,  is 
bound  to  show  that  the  effect  of  setting  aside  that 
investiture  will  be  to  vest  the  estate  in  himself,  or 
in  those  for  whom  he  acts.  A  reduction  on  the 
head  of  death-bed  can  proceed  only  at  the  instance  ci 
the  heir  at  law,  because  he  would  succeed  in  the  event 
of  the  death-bed  deed  being  set  aside.  If  a  con- 
veyance has  been  granted  on  the  eve  of  bankruptcy 
to  the  prejudice  of  the  creditors  on  a  sequestnted 
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<i<estatei  the  trustee  on  that  estate  can  alone  diallenge 
it  by  reduction ;  because  he  alouci  in  the  event  of 
obtaining  decree  of  reduction,  has  the  title  to  re-  .y. 
cover  the  subject  fraudulently  conveyed  awayi  and 
to  make  it  available  as  a  fund  of  division  among  the 
creditors.  In  like  manner,  in  almost  every  other 
case  where  a  challenge  is  brought,  the  title  to  pursue 
must  be  founded  on  a  service  general  or  special, 
according  to  the  situation  of  the  subject  in  dispute, 
or  upon  the  right  of  apparency ;  so  as  to  satisfy  the 
Court,  in  the  first  instance,  that  the  effect  of  the 
reduction  being  successful  will  be  to  vest  the  sub- 
ject of  it  in  the  pursuer.  Even  where  a  challenge 
is  brought  by  a  remote  substitute  in  an  entail,  the 
-same  principle  is  not  lost  sight  of.  If  the  object  of 
the  action  is  to  recover  lands  alienated  in  defrauda- 
tion of  the  entail,  the  effect  of  it  is  to  vest  these 
lands  in  the  heirs  of  entail,  of  whom  the  pursuer  is 
one,  and  whose  interests,  therefore,  he  is  entitled  to 
protect ;  and  if  the  action  infers  an  irritancy,  so  as 
to  put  the  estate  past  the  present  possessor,  the 
effect  of  the  challenge  clearly  i$  to  bring  the  succes- 
sion nearer  to  the  pursuer  than  it  would  otherwise 
be. 

But  no  freeholder  is  entitled,  merely  in  that 
capacity,  to  demand  inspection  of  the  warrants  on 
which  a  charter  proceeds.  In  all  the  statutes,  from 
1427,  c.  101.  downwards,  the  qualification  of  persons 
claiming  enrolment  is  made  to  depend  on  the  pre- 
sent possession  and  investiture  of  the  feudal  estate. 
The  act  1681  confers  the  privilege  particularly  on 
those  ''  who  at  that  time  shall  be  publicly  infefl*' 
in  lands  **  holding  feu,   ward,  or  blench  of  his 
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i8aK ^  «  Majesty."   Every  freeholder  is  entitled  to  require 

that  the  actual  investiture  shall  be  ascertained ;  but 
V.  ^  (that  investiture  being  constituted  by  charter  and 
infeftment)  the  production  of  these,  and  the  mid- 
couples,  if  any,  necessary  to  show  the  claimant's 
connection  with  them,  are  all  that  any  freeholder 
can  require. 

If  it  be  admitted,  that  a  freeholder  cannot  inter- 
fere so  far  as  relates  to  the  dispositive  clause  in  a 
charter,  on  what  principle  can  he  be  entitled  to 
interfere  with  regard  to  the  clause  tenendaSy  or  the 
clause  reddendo  ?  These  clauses  are  just  as  essential 
to  the  charter  and  infeftment  as  the  dispositire 
clause. 

There  is  no  foundation  for  the  distinction  taka 
by  the  Respondent  between  the  power  to  investigate 
the  titles  of  individuals  upon  a  competition  or  ad- 
verse  claim,  and  the  power  to  investigate  the  nature 
of  the  tenure.  In  either  case  the  freeholders  cannot 
look  beyond  the  subsisting  investiture. 

If  it  were  so,  burgage  holding  does  not,  or 
at  least  did  not,  constitute  a  separate  manner  of 
holding,  but  was  a  species  of  ward  holding ;  with  this 
only  difference,  that  in  a  proper  ward  holding,  the 
vassal  is  a  single  person,  whereas  in  a  burg^ 
tenure  it  is  a  community*.  The  objection  therefore^ 
is,  not  against  the  quality  of  the  estate  itself;  for 
lands  held  ward  of  the  Crown  are  of  the  tenure 
required  by  the  act  1681  ;  but  the  objection  is, 
that  the  real  vassal  is  disqualified  from  voting  in 
county  elections,  and  that  the  estate  claimed  on  is 
represented  by  the  member  for  the  burgh.     It  h  an 

*  Craig,  lib.  1,  dieg.  10,  s.  31  &  36.  Erskine,  book  2,  tit.  4,s.  8. 
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objection  precisely  of  Ae  same  kind,  as  the  objection  '^^*' 
that  the  estate  claimed  on  truly  belongs  to  a  peer,  forbes 
and  therefore  cannot  be  made  the  basis  of  county 
representation.  But  in  both  cases  the  answer  is 
insuperable,  that  the  freeholders  are  entitled  to  look 
only  to  the  actual  investiture,  and  have  no  right  to 
attempt  to  penetrate  into  the  anterior  titles. 

Mor  is  the  case  without  remedy,  for  supposing 
the  tenendas  and  reddendo  in  the  charter  to  have 
been  improperly  altered,  the  Crown  would  have  a 
title  and  interest  to  institute  a  reduction.     The 
Commissions    of   Exchequer    prior  to  the  union 
contain  instructions  under  which  the  Barons  of  the 
Exchequer  are  still  bound  to  act,  in  granting  new 
donations  and  dispositions.      One  clause  in  the 
commissions  directs  that  lands,  to  be  given  out  from 
the  Crown  in  future,  should  continue  to  be  held 
^  secundum  formam  et  tenorem  antiquorum  infeofa- 
'*  mentorum,  ac  solvendo  census  et  prastando  alias 
*^  conditiones  inibi  expressas^^  So  if  the  corporation 
has  been  illegally  deprived  of  an  estate  formerly 
belonging  to  it,  the  corporation  may  bring  a  reduc- 
tion^  in  order  to  set  aside  the  conveyance,  by  which 
it  has  been  aggrieved  ;  or  it  is  even  possible  that  an 
individual  burgess  may  be  entitled  to  complain,  pro- 
vided he  can  show  that  his  interests  have  been 
aflfected  by  means  of  an  illegal  act. 

As  to  the  argument  that  this  is  a  question  of 
public  law  which  requires  that  the  holdiug  in  a 
charter  shall  not  be  changed,  how  is  it  more 
a  matter  of  public  law,  than  that  an  estate  held 
under  a  strict  entail  shall  not  be  alienated,  or  that 
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'Q^^-    ,  property  belonging  to  a  peer  shall  not  confer  a  right 

FORBES     to  vote  in  county  elections  ? 

It  has  been  alleged,  that  those  laws  which  pro- 
hibit salmon-fishing  at  certain  times  of  the  year,  or 
with  machinery  of  a  certain  description,  were  in- 
tended for  the  benefit  of  the  community ;  and  it 
was  further  said,  that  upon  the  same  principle  on 
which  an  upper  heritor  in  a  river  may  challenge 
such  illegal  modes  of  fishing,  the  Respondent  may 
institute  a  reduction  of  the  Appellant  s  charts  and 
infeftment.  But  the  principle  on  which  an  upper 
heritor  in  a  river  is  allowed  to  interfere,  is,  that  his 
own  private  rights  in  the  salmon  of  that  river  are 
directly  invaded,  and  that  he  would  thus  have  a  title 
and  interest  to  pursue,  even  although  the  public 
interest  was  not  at  all  affected* 

There  is  no  authority  for  holding,  that  where  the 
title  to  pursue  is  called  in  question,  it  can  derive  the 
smallest  support  from  the  circumstance  that  the  act 
challenged  is  alleged  to  have  been  done  in  violation 
of  the  public  law.  No  party,  not  having  otherwise 
a  proper  title  and  interest  to  state  the  objection,  can 
proceed  on  the  ground  that  the  public  law  has  been 
violated*. 

The  case  supposed,  that  by  a  false  description  in 
the  charter,  a  person,  whose  estate  is  situated  in  onei 
county,  might  claim  enrolment  in  another,  is  difie- 
rent.     The  freeholders  have  always  the  means,  by 

*  Lord  Galloway  v.  Burgesses  of  Wigtotty  Fob.  to,  1631. 
Diet.  7835.  Colt  and  others  t.  Tovm  of  l^iisselburgh,  9U1  Jan. 
1756.  Diet.  7782. 
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veference  to  the  valuation -roll,  of  ascertaining  ivhe-       1821. 
ther  or  not  the  lands  are  within  the  county.     It  is 

^  FORBES 

incumbent  on  the  claimant  to  show  that  the  lands  v. 
claimed  upon  are  rated  in  the  valuation  and  cess* 
books  of  the  county  to  which  the  claim  applies. 
Unless  the  claimant  can  point  out  the  lands  claimed 
on  in  the  valuation-books  of  the  county,  the  free- 
holders are  entitled  to  refuse  enrolment,  or  to  apply 
by  petition  and  complaint  to  the  Court  of  Session, 
in  order  that  the  claimant,  who  may  have  been  ad- 
mitted under  such  circumstances,  may  be  struck  off 
the  roll.  Accordingly,  in  the  case  of  Abercromhy 
▼.  Alewood^j  the  Court  of  Session,  upon  a  summary 
complaint,  ordered  the  claimant's  name  to  be  ex- 
punged, upon  this  ground,  inter  aliay  that  the  lands 
claimed  upon  had  always  paid  cess  to  the  burgh  of 
Banff,  and  did  not  appear  at  all  in  the  valuation  or 
cess  books  of  the  county. 

It  is  true,  that  where  a  claim  of  enrolment  is 
founded  upon  the  old  extent  as  ascertained  by  a 
retour  prior  to  1681,  the  freeholders  are  entitled 
to  look  into  the  anterior  progress.  But  in  that 
case  the  anterior  titles  may  be  examined,  not  for 
the  purpose  of  cutting  down  the  subsisting  in- 
vestiture, but  merely  in  order  to  ascertain  whether 
the  lands  vested  in  the  claimant  are  truly  the 
lands  to  which  the  retour  applies.  By  the  act 
16  Geo.  2,  c.  11,  the  only  evidence  of  the  old  ex- 
tent which  can  be  admitted  is  a  retour  dated  prior 
to  the  16th  of  September  i68i.  It  is  incumbent 
on  the  claimant  to  establish  the  identity  of  the  lands 
contained  in  his  charter  with  those  contained  in  the 

♦  June  17, 1777. 
VOL.   III.  N   N 
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refour.  Tlie  identity  of  the  description  will  in 
roRB£5  general  be  sufficient  for  that  purpose;  but  if  imy 
objecting  freeholder  is  able  to  trace  from  the  record 
any  part  of  the  lands  in  the  retour  into  llie  posses* 
sioh  of  other  parties  than  those  through  whom  the 
claimant  has  received  his  rights  it  will  then  be  ne- 
cessary for  the  claimant  to  obviate  that  objection, 
by  tracing  that  part  of  the  lands  back  again  into  hii 
own  person  or  that  of  his  authors. 

The  latitude  which  has  been  allowed  to  free* 
holders  in  challenging  decreea  of  commissionen  of 
supply  in  dividing  cumtUo  valuationa,  has  no  con- 
nection with  the  question  of  feudal  investiture. 

If  the  title  of  the  Respondent  to  insist  in  thii 
action  were  to  be  ultimately  sustained,  there  ii 
scarcely  any  estate  in  Scotland  of  which  the  title 
deeds  may  not  be  laid  open,  upon  pretenoea  9smAtt 
to  those  upon  which  the  present  action  proeeecfe» 

For  the  Respondent: — The  single  point  under 
discussion  is  the  title  of  the  Respondent  to  redooei) 
fay  an  ordinary  action  at  law,  die  deeds  by  whick 
the  Appellant  has  obtained  admi^ion  to  the  roil  of 
freeholders  for  the  county  of  Edinburgh. 

Lands  held  bu]:gage  afford  no  qualification  frr 
a  vote  in  the  election  of  a  member  for  a  Scottish 
county.  According  to  the  statute  r68i,  noDe  obi 
vote  at  such  elections  but  those  who  are  inSeSt  in 
property  and  superiority,  and  in  possessioii  of  i 
forty-shilling  land  of  old  extent,  or  infef);  in  and 
'*  liable  in  public  burdens  for  hra  Majesty's  siqiplie% 
"  for  400/.  of  valued  rent,  whether  Idrk-lands  mm 
^^  holden  of  the  King,  or  other  lands  holden  feu, 


535 


OIBSOV. 


^  ON  APPEALS  AND  WRFFS  OF  ERROR. 

i   **  ward  or  blench  of  his  Majesty,  as  King  or  Prince       'Bai^ 
I    "  of  Scotland." 

I  The  Respondent  undertakes  to  establish  in  the  ^^^-^ 
i  action  of  reduction,  i  st.  That  the  lands  in  question 
I  were  bui^age-Jands ;  2d,  That  the  tenure  was  changed 
i  from  burgage  to  blench,  by  the  charter  of  resignation 
I  forming  part  of  the  Appellant's  titles ;  and,  lastly^ 
j  That  such  change  was  incompetent  and  unlawful ;  so 
that  the  lands  are  still  in  every  question  regarding 
I  elective  franchise,  to  be  considered  as  burgage,  and  as 
I  forming  no  part  of  the  property  in  the  county  of  Edin- 
I  burgh  entitled  to  vote  at  county  elections. 
I  According  to  Wight*  "  It  has  become  a 
I  **  pretty  common  practice  for  the  royal  burghs  to 
**  allow  part  of  their  burgage-lands  to  be  held  feu 
^*  of  themselves.  But  even  although,  after  doing 
*•  so,  they  were,  by  connivance,  to  convey  the  supe- 
^*  riority  to  a  purchaser,  so  as  to  make  way  for  his 
^'  obtaining  a  chiuter  from  the  Crown,  that  would 
H  **  not  confer  upon  him  a  right  to  vote,  or  entitle 
^^  him  to  be  enrolled  as  a  freeholder.  The  lands 
^*  still  remain  truly  burgee,  and  their  owners  are 
^*  represented  by  the  member  for  the  burgh/* 

According  to  Bell,  ♦  "  Where  a  burgh  has 
^^  feued  out  part  of  the  common  property  of  the 
**  burgh,  to  be  held  of  the  bui^h  in  feu ;  and  where, 
^f  afterwards,  in  order  to  give  a  freehold  qualifica- 
^^  tion  to  the  feuar,  the  steps  necessary  for  acquiring 
**  a  Crown  holding  have  been  connived  at,  still  the 
**  right  thus  constituted  over  burgage  property  is 
^*  incapable  of  holding  a  freehold  qualification ;  for 

*  Llaw  of  Elect  p.  209.  f  Law  of  Elect,  p.  72. 
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i8ai.       '^  this  plain  reason  that  the  subject  is  truly  burgage, 
FOBBEs      "  ^^d  is  already  represented  in  Parliament." 
^'  According  to  the;se  opinions,   the  measure  by 

which  the  tenure  of  the  lands  in  question  has  been 
apparently  changed  from  burgage  to  blench,  consti- 
tute a  fraud,  by  which  lands,  incapable  of  affording 
a  freehold  qualification,  have  been  converted  into 
pi'operty  ej:  facie  conferring  that  franchise  j  and  by 
which,  as  affording  such  apparent  title,  a  person  hu 
been  admitted  to  the  roll  who  is  as  destitute  of 
qualification  as  if  his  property  were  situate  in  an- 
other country. 

The  title  of  a  freeholder  to  reduce  these  deeds  is 
unquestionable.  The  requisites  for  sustaining  a 
legal  and  complete  qualification  may  be  classed 
under  two  general  heads;  ist.  Titles  of  property 
ea:  facie  valid,  that  is  an  unobjectionable  charter 
and  sasine ;  and,  2d,  That  the  lands  contained  in 
the  charter  and  sasine  are  of  the  value,  situation, 
4ind  character  capable  of  legally  conferring  the  elec- 
tive franchise.  Thus,  although  a  person  is  vested 
with  certain  lands,  by  an  unobjectionable  charter 
and  sasiive,  it  is  absolutely  necessary,  in  addition, 
tliat  the  lands  so  vested  should  be  of  the  valuation 
required  by  law,  and  should  be  situate  within  the 
county.  Now,  under  the  last  head  of  requisites, 
the  Respondent  maintains,  and  indeed  the  Appellant 
«eems  to  admit,  must  be  included  the  tenure  under 
which  the  lands  are  held,  as  being  feu,  ward,  or 
blench  of  the  King.  And  it  seems  to  follow,  by 
necessary  consequence,  that  a  freeholder  must  have 
a  title  to  set  aside  deeds,  by  which  this  last-men- 
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\    tioned  requisite,  the  proper  tenure  has  been  attached       i8ai. 
to  lands  which  he  undertakes  to  prove  are  incapable  *- 
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of  receiving  it :  by  which,  lands  held  burgage  have         v. 
^  been  converted  into  blench  or  feu,  contrary,  as  he 
'    maintains,  to  their  inherent  and  legal  incapacity  of 

*  admitting  such  a  change  of  character.     Every  free- 

*  holder  is  intrusted  bylaw  with  the  guardianship  of 
■  the  purity  of  the  roll,  and  is,  of  course,  entitled  to 
^   challenge  and  prevent  every  attempt  to  attach  that 

*  right  of  admission,  which  the  law  exclusively  limits^ 
^    to  estates  of  a  particular  class  and  extent,  to  one 

defective  in  either  requisite.     In  a  certain  class  of 
>^    cases,  where  the  matter  falls  strictly  within  the  cog- 
f    nizance  of  the  court  of  freeholders,  and  where  the 
I    injury  arises  from  the  erroneous  decision  of  that 
li   court  upon  points  properly  within  their  cognizance,' 
i   the  interest  is  protected,  and  the  freeholder's  title 
ii  exercised  in  the  form  of  a  summary  petition  and' 
i  comfdaint  to  the  Court  of  Session.     But  it  is  per- 
il fectly  well  known,  that,  from  the  most  obvious  con- 
I   siderations  of  expediency,  the  court  of  freeholders 
p  is  only  vested  with  a  limited  jurisdiction,  or  rather 
^    with  a  limited  power  of  inquiry ;  and,  where  the 
I    wrong  done  either  lies  beyond' their  Jurisdiction,  or 
I    demands  an   investigation,   which  their  power  of 
t    taking  proof  does  not  reach,  any  freeholder  has  aa 
intei-est,  and  a  legal  title,  to  obtain  redress,  by  insti-- 
tuting.  an  action  at  common  law,  in  the  form  proper 
for  that  purpose.     Accordingly,  the  title  of  a  free- 
holder to  institute  such  actions  has  been  frequently 
recognized  in  cases  exactly  analogous  to  the  pre- 
sent.    It  has  been  already  mentioned,  as  one  of  the 

N   N  3 


FORBES 

V. 
GIBSON. 


538  CASES  IN  THE  HOUSE  OE  LOHDS 

*^^^'  ,  requisites  for  sustaining  the  freehold  qualification, 
that  the  lands  should  be  of  the  valuation  fixed  hj 
law.  In  the  court  of  freeholders,  the  only  evidence 
which  can  be  demanded,  and  which  they  are  bound 
to  receive,  is  that  afforded  by  the  cess^books  of  the 
county,  and  the  decreets  of  division  pronounced  by 
the  commissioners  of  supply,  in  cases  where  the 
division  of  property  has  rendered  nece^ory  a  new 
apportionment  of  the  valued  rent.  It  is  quite  un- 
deniable, that,  in  the  court  of  freeholders,  and  in 
the  Court  of  Session,  sitting  in  review  of  their  judg- 
ments, by  petition  and  complaint,  decreets  of  divi- 
sion by  the  commissioners  of  supply  are  held  pro- 
batio  probata  of  valuation,  against  which  no  objection 
can  be  received.  But  although  this  evidence  is  be- 
yond the  reach  of  challenge  of  the  court  of  free- 
holders, it  is  now  fixed  law,  that  any  individual  free- 
holder may  bring  an  ordinary  action  at  law  for  setting 
aside  those  decreets,  and  may,  by  thus  establishing 
the  defects  of  the  evidence  of  valuation,  ultimately 
procure  the  expulsion  of  the  claimant  from  the  rdh 
This  point  was  decided  in  the  cases  of  Ross  v. 
Mackenzie^*  and  Earl  of  Fife  v.  Duke  of  Gordon;^ 
which  decisions  have  generally  been  understood 
as  removing  all  doubts  as  to  the  freeholder's 
title  to  reduce.  According  to  Wight  t.  It  has, 
been  doubted,  whether  an  action  of  this  sort  be 
**  competent  to  a  freeholder  who  has  no  interest 
*^  in  challenging  a  decision  but  to  support  objections 
**  to  the  enrolment  of  others.  But  when  dut 
"  point  came  to  be  warmly  debated,  and  deliberately 

♦  March  10,  1774.  f  June  16,  I774. 

X  Wight,  p.  18.5. 
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'^  coiudderedf  in  a  question  from  the  county  of  In-^       iBai. 

^'  veiii^sq,  .the  Court  of  Session  sustained  the  title, 

^  and  repelled  the  objection.    A  similar  judgment        v.' 

*^  was  pronounced  in  a  question  between  the  Duke 

*'  of  Gordon  and  the  Earl  of  Fife.     It  is  true»  that^ 

in  that  case,  one  of  the  pursuers  had  an  undoubted 

right  to  challenge  the  decinon,  being  himself 
**  immediately  afifected  by  it.''  But  the  court  sus- 
tained the  title  of  the  pursuers  in  general,  although 
the  rest  hail  no  such  interest.  And,  since  that 
period)  reductions  of  decreets  of  division  of  valua* 
lion»  at  the  instance  of  a  freeholder,  having  na 
Other  interests  have  become  common,  and  the 
title  is  now  universally  allowed  to  be  unchal- 
lengeable. 

The  same  inference  may  be  drawn  from  another 
decision  in  the  case  of  the  Earl  of  Fife  v.  Gordon^* 
where  the  title  of  an  individual  freeholder  waa  sus^ 
tained,  to  establish,  in  an  ordinary  action  at  law,  an 
objection  against  a  freehold  qualification,  which  did 
not  fall  within  the  jurisdiction  of  the  court  of  free- 
holders. 

The  judgment  in  that  case  is  decisive  of  the  pre- 
sent  question.  The  sasines  there  in  dispute  were 
es  facie  complete  and  valid ;  and  the  date  of  regis- 
tration appearing  upon  them  was  as  much  beyond 
challenge  in  the  court  of  freeholders  as  the  de- 
scription of  the  tenure  in  the  present  case ;  yet 
there  the  title  of  a  freeholder  to  insist  in  an  action 
of  declarator,  that  the  apparent  date  was  not  the 
true  date,  was  sustained;  and  was  sustained,  al- 
though the  claimants  had  been  rejected,  for  the 

*  Morison,  8850.    July  8,  1774. 
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i8ai.  purpose  of  enabling  the  opposing  freeholder  to 
FORSEs  support  what  would  otherwise  have  been  uDteoiblf. 
ciuDH.      the  rejection  of  those  claims  of  enrolment. 

From  these  numerous  cases,  the  Respondeot « 
entitled  to  assume,  that  the  legal  title  of  a  fnt- 
holder  is  not  limited  to  that  which  he  may  exeitB 
by  petition  and  complaint ;  but  that,  on  the  em- 
trary,  he  has,  at  common  law,  a  le^al  title  ud 
interest  to  maintain  aud  prosecute  actions  foroi)- 
taining  redress  against  invasions  of  the  purity  of  ^ 
roil,  which  neither  the  freehoMei*s  sitting  as  a  court, 
nor  the  Court  of  Session,  sitting-  in  review  of  llxir 
proceedings,  could  possibly  take  cognizance  rf 
Indeed  so  far  from  this  latter  circumstance  eielni- 
ing  his  interest,  it  is  precisely  the  incompeteBCjoi 
applying  for  redress  by  petition  and  coiuplant, 
which,  in  the  case  of  decreet  of  revision,  and  otfam 
of  the  same  kind,  establishes  his  nndoubted  \t^ 
interest  to  insist  at  common  law  in  actions  of  reduc- 
tion. When  a  freeholder  may  legally  state  an  ob- 
jection either  to  the  title  or  valuation  of  a  ctaimaH 
in  the  court  of  freeholders,  or  in  a  petition  anii 
comiilaint  to  the  Court  of  Session,  it 
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seems  quite  clear  that  the  title  of  a  freeholder  must 
be  sufficient  to  entitle  him  to  establish  those  defects 
in  the  ordinary  course  of  law.  ^' 

That  the  court  of  freehoMei*s,  and  every  indivi- 
dual freeholder  appealing  from  their  judgment,  by 
petition  and  complaint,  is  limited  to  the  actual  ex- 
isting investiture,  and  cannot  inquire  into  the  pre- 
ceding titles,  may  be  admitted.  But  that  limitation 
cannot  apply  to  cases  where  the  object  of  the  free- 
holder is  to  ascertain,  by  an  action  at  common  law, 
that  the  actual  existing  investiture,  though  appa- 
rently conferring  a  qualification,  is  not  really  entitled 
to  that  effect.  Although  the  court  of  freeholders 
may  be  bound  to  hold  the  charter  and  sasine  pre- 
sented to  them,  as  probatio  probata  of  the  tenure, 
just  as  they  were  bound  to  admit  a  decreet  of  divi- 
sion as  probatio  probata  of  valuation ;  and  they 
may  no  more  be  entitled  to  investigate  the  anterior 
titles  in  the  one  case  than  they  are  entitled  to  in-, 
vestigate  the  anterior  rates  or  valuations  of  the  dif- 
ferent portions  of  land  upon  which  the  decreet  of 
division  rests,  yet  if,  in  the  latter  case,  there  is  a 
power  in  an  action  of  reduction  at  common  law  to 
reach  these  anterior  calculations,  and  to  rectify  the. 
error  thus  proved  to  exist,  the  Respondent,  holding 
precisely  the  same  interest,  must  have  a  title  to  cor- 
rect an  error  equally  fatal,  being  the  substitution  of 
a  tenure  which  the  lands  were  incapable  of  receiv- 
ing ;  and  to  prove  the  existence  of  that  error^  from 
the  anterior  titles,  just  as  the  error  of  the  decreet 
of  division  is  proved,  by  the  reference  to  what  was 
equally  beyond  the  cognizance  of  the  freeholders^ 
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i8ai.      ^^^  apportionment  of  the  valuations  and  calculations 
■^  upon  which  the  decreet  of  division  rested. 

Where  attempts  have  been  made  to  challenge  titles 

Gibson.     Qf  enrolment^  on  the  ground  that  they  were  acquired 

from  persons  holding  under  entails,  or  otherwise 

under  inability  to  convey,  the  plea  of  Jus  tertu  has 

been  sustained. 

But  the  objection  here  is  totally  irrelevant ;  and 
the  subject  of  reduction  does  not  at  all  fall  within 
the  class  of  cases  where  jus  tertii  can  be  pleaded. 
The  Respondent  does  not  deny  the  Appellant  s  right 
to  the  lands,  or  the  efficacy  of  the  convejrance  by 
which  he  acquired  it.  But,  to  warrant  enrolment, 
evidence  is  necessary,  not  only  of  the  claimant's 
right,  but  proof  that  the  lands  are  of  the  situation, 
value  and  legal  character  required  by  law.  It  is 
their  defect  in  this  last  quality,  which  it  is  the  object 
of  the  present  reduction  to  establish.  The  Res- 
pondent does  not  deny  the  right  of  the  Appellant  ta 
those  lands ;  but  he  maintains  that  their  tenure  is 
burgage,  and  the  object  of  the  reduction  is  to  set 
aside  the  deeds  by  which  they  appear  to  be  held 
blench.  Here,  then,  the  injury  which  it  is  the  ob- 
ject of  the  action  to  redress,  is,  that,  by  the  deeds 
sought  to  be  reduced,  a  freehold  qualification  has 
been  attached  to  lands,  which,  from  their  nature, 
are  incapable  of  affording  it ;  and  it  seems  in  vain  to 
maintain,  that  such  an  objection  as  this  comes  under 
the  objection  of  jus  tertii,  any  more  than  an  objectuH^ 
founded  on  the  lands  being  beyond  the  county,  or  not 
possessing  the  valuation  required  by  law.  In  all  these 
eases,  the  objector  challenges  not  the  right  of  the 
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claimant  to  the  lands,  but  the  capacity  of  the  lands      i8at. 
^  to  a£Pord  a  vote ;  and,  accordingly,  where  such  cases  '       "^ 
have  occurred,  the  title  of  the  objector  to  reduce         v 
tl.e  deeds  by  which  an  apparent  qualification  has 
;  been  attached  to  the  lands,  has  been  uniformly  sus- 
ntaied. 

If  it  be  true,  as  contended  by  the  Appellant,  that 
lands  held  burgage  are  under  no  inherent  disability 
'  of  being  changed  into  feu  or  blench  holding  y  and 
'  that  their  incapacity  of  affording  a  vote  arises  only 
'  from  the  disqualification  of  the  burgh  that  holds 
them,  and  ceases  upon  their  transference  to  persons 
not  so  disqualified,  as  in  the  illustration  offered  by 
the  Appellant ;  the  Respondent  might  have  no 
interest  to  prosecute  the  action,  because  these  sup* 
positions  tend  to  prove  that  the  action  itself  is  un- 
founded. But,  in  trying  the  question  of  title,  the 
Respondent  undertakes  to  make  out  that  these  pro- 
positions are  false.  He  maintains,  that  lands  held 
burgage  are  legally  disqudified  from  affording  a  free- 
hold qualification.  That  this  does  not  arise  merely 
from  the  disqualification  of  the  burgh  j  but,  to  use 
the  words  of  Mr.  Wight,  that  *  though  royal  burghs 

*  were,  by  connivance,  to  convey  the  superiority  to  a 
'  purchaser,  so  as  to  make  way  for  his  obtaining  a 
'  charter  from  the  Crown,  that  would  not  confer 

*  upon  him  a  right  to  vote,  or  entitle  him  to  be 
'  enrolled  as  a  freeholder.     The  lands  still  remain 

*  truly  burgage,  and  their  owners  are  represented  by 

*  the  member  for  the  burgh.'  In  trying  the  question 
of  title,  then,  it  must  be  assumed  that  the  grounds 
of  the  action  may  be  established ;  and  it  is  a  violation 
of  the  rule  of  pleading  to  attempt  to  question  tlie 
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iSsi.      title  by  denying  the  grounds  of  the  action.     The 
"^         objections  thus  urged  by  the  Appellant,  may,  if  ultL 
V.         mately  ascertained  to  be  well  founded,   sustsun  the 
ciBsoN.     Appellant's  defence ;  but  he  cannot  now  j^ead  them 
in  bar  of  the  Respondent  s  title.     To  render  the 
case  of  the  lands  held  by  a  Peer,  or  lands  held 
under  an  entail  analogous  to  the  present,  the  suppa> 
sition  ought  to  be  made,  that  lands  once  held  by  a 
Peer,  or  once  subjected  to  the  fetters  of  an  entail, 
should,  by  public  law,  be  rendered  incapable  of  ever 
affording  a  freehold  qualification  :  on  which  suppo- 
sition there  cannot  be  a  doubt,  that  any  freeholds: 
would  have  a  legal  title  to  reduce  the  deeds,  by 
which  their  inherent  disability  was  disguised,  and 
by  which  they  received  the  semblance  of  lands 
capable  of  affording  the  elective  franchise. 

The  supposed  danger  of  disclosing  a  title  is  imagin- 
ary. Such  cases  must  necessarily  be  few,  where  any 
attempt  is  made  to  convert  lands,  properly  burgage, 
into  lands  held  feu  of  the  Crown.  Such  a  chai^ 
can  only  be  attempted  to  serve  political  purposes ; 
and  when  it  is  attempted,  its  detection  cannot  justly 
be  made  the  subject  of  complaint.  As  to  the  al- 
leged hardship  of  extinguishing  the  rights  of  pro- 
perty held  by  the  Appellant,  upon  a  mere  objection 
urged  by  a  freeholder  to  its  sufficiency  as  affording  a 
vote,  it  seems  to  be  guarded  against  by  the  qualifica- 
tion contained  in  the  Lord  Ordinary's  interlocutor, 
^  That  the  Pursuer  has  a  sufficient  title  to  insist  in 
^  the  present  action  for  reducing  the  Defenders 
^  title,  in  so  far  as  the  Pursuer  is  interested  as  one  of 
^  the  freeholders,  standing  on  the  roll  of  freeholders 
'  of  the  county  of  Mid-Lothian,  as  libelled,  to  re- 
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*  duce  the  Defender's  said  title.'    But  even  if  this 
qualitication  were  ineffectual,  and  if  the  consequence  ^ 
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of  the  reduction  were  the  extinction  of  the  Appel-        v. 
'!  lant's  feudal  title,  it  could  afford  no  objection  to  the      '*'*^''- 
'   Respondent's  legal  interest  to  prosecute  this  reduc- 
^    tion.     As  the  Appellant  has  chosen  to  make  these 
*    rights  the  ground  of  a  claim  of  enrolment,  they 
must  be  exposed  to  the  risk  of  challenge,  upon  any 
ground  competently  urged  by  a  freeholder  against 
their  effect  j  and  the  right  of  such  freeholder  can- 
'*    not  be  impaired  or  excluded  by  the  consideration, 
^'    that   his  reduction  may  operate  more  extensively 
•^    than  his  interest  to   reduce.     It  is  obvious,  that 
£    as  the  amount  of  a  proprietor's  valued  rent  ascer- 
>     tains  a  great  many  important  rights,  besides  that  of 
I     admission  to  the  freeholders  roll,  the  reduction  of 
I     decrees  of  division  of  valuation,  may  lead  to  much 
more  extensive  consequences  than    mere  expulsion 
r     from  that  roll ;  yet  the  title  of  a  freeholder  to  reduce 
[     such  decrees  is  undoubted.     Again,  it  is  obvious» 
that  in  the  case  of  the  Earl  qf  Fife  v.  Gordon,  the 
declarator,  brought  for  the  purpose  of  ascertaining 
that  certain  sasines  were  not  registered  on  the  day  on 
which  they  bore  to  be  registered,  led  to  various  im- 
portant consequences,  and  might  have  extinguished 
the  completed  feudal  title  of  the  parties  holding' 
them  ;  but  that  possibility  was  not  held  to  exclude 
the  Pursuer  from  urging  the  point,  in  prosecution 
of  the  object  which,  in  the  character  of  freeholder, 
he  had  in  view. 

As  to  the  objection  founded  on  the  lapse  of  four 
months  from  this  enrolment,  the  procedure  at  com- 
mon law  is  not  only  independent  of  the  statute^  but 


anoraing  a  ireenoia  quaiincation. 
the  Appellant  maintained  to  be,  and 
Session  held  to  be,  incompetent,  as  m 
the  conrt  of  freeholders,  or  before  th< 
in  review  of  the  judgment  of  the  fri 
this  be  the  law,  upon  what  reasonable 
it  be  maintained,  that  the  Respondei 
the  limitations  of  a  statute  of  which 
found  not  to  have  the  benefit  ?  If  he  i 
to  have  a  legal  title  and  interest  to 
action  of  reduction,  there  is  no  authc 
taining  the  incompetency  of  prosecutii 
expiry  of  the  period  fixed  only  for  pnx 
by  the  argument  of  the  other  party 
judgment  of  the  Court  of  Session,  ca; 
apply  to  his  case  ? 

Neither  will  it  be  found  that  this  vie 
any  evasion  of  the  statute.  The  statu 
sibly  be  evaded,  if,  after  the  expiry  of 
actions  of  reduction  or  declarator  were 
miydng  good  objections,  which  might 
have  been  urged  in  the  form  of  petitii 
plaint.  But  there  can  be  no  evasion  o 
disregarding  the  limitation  of  the  foQi 


FOKBES 
GIBSON. 


ON  APPEALS  AND  WRITS  OF  ERROR.  547 

fore,  by  the  conditions  (^the  alignment,  the  icttdbes  ^^t- 
not  apply  at  all.  Besides^  it  will  be  fbnnd,  that  the 
effect  of  the  present  action  nfion  the  rights  of  the 
Appellant  as  a  freeholder  admitted  to  the  roll,  is 
jporfectlyanthoriaed  by  the  terms  of  the  statute  alluded 
to.  The  statute  merely  provides,  that  if  no  petition 
4aid  complaint  shall  be  lodged  within  four  montha^ 
**  the  freeholder  enrolled  shall  stand  and  continue 
'^  nspon  the  roll  until  an  alteration  in  his  circum- 
stances be  allowed  by  the  freeholdera,  at  a  subse* 
quent  Michaelmas  meeting,  or  meeting  for  election, 
as  a  sufficient  cause  for  striking  or  leaving  him  oat 
**  of  the  rolL"  When  the  claim  of  Mny  party  to  be 
enrolled  is  ramplete  in  all  those  points,  to  which  ex- 
dusivdy  the  jurisdiction  of  the  court  of  freeholders 
and  the  Coort  of  Sesoon,  judging  on  petition  and 
complaint,  is  limited,  these  points  form  the  circum- 
stances of  the  freeholder  upon  which  he  obtains 
ail  enrolment.  If  he  has  a  charter  and  saskie  es 
facie  good,  and  the  evidence  of  valuation  attested  by 
a  decree  of  the  Commissioners  of  Supply,  he  pos- 
seanes  those  requisites  which  the  frieeholders  and 
the  Court  of  Session,  in  the  procedure  by  peti- 
tion and  complaint,  must  admit  as  the  constitoent 
parts  •of  a  freehold  qualificafticm.  But  if  there  exists 
in  any  of  those  constituent ;  parts  aa  erroc,  whiioh  a 
freeholder  is  found  to  bx9e  a  k^  interost  to  conect, 
it  is  quite  dear  that  the  fi^eehoider  who  corrects  tiktit 
error  effects  an  alteration .  of  circumstances^  wbich 
may  at  any  period  extinguish  the  frtthold  qualifica- 
tion, even  after  the  h^se  of  the  four  months.  In 
short,  such  action  is  not  a  complaint  against  an  en- 
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1821.       rolment,  but  is  an  action  to  alter  those  circumstances 
which  the  freeholders  were  originally  bound  to  re- 

FORBES  -  «»    .  -D  ^ 

V.         ceive  as  sufficient. 

This  principle  *  has  been  repeatedly  rec(^nised  in 
the  analogous  caise  of  reduction  of  divisions  of  valut- 
tiohy  which  reduction  it  has  been  found  competent  to 
bring  after  the  lapse  of  the  four  months.  In  a  ques- 
tion betwixt  the  Earl  of  Fife  and  the  Duke  of  Gor- 
don, a  reduction  of  the  valuation  of  certain  free- 
holders was  opposed,  on  the  ground  that  these  free- 
holders had  stood  for  more  than  four  months  on  the 
roll,  and  ^'  as,  therefore  no  efl^t  could  be  pro- 
^'  duced  on  these  freeholds  by  such  reduction,  the 
*'  reduction  was  incompetent.  The  Gourt  (August 
^*  i774i)  repelled  the  objections  to  the  Pursuer's 
^'  title,  and  found  him  entitled  to  carry  on  the 
'*  action."  *^  This  is  a  judgment  on  the  relevancyt 
^*  and,  consequently,  proves  that  a  decree  of  valua- 
'^  tion  being  reduced,  the  reduction  would  be  hdd 
'^  to  be  a  change  of  circumstances,  which,  after  the 
'^  four  months,  would  entitle  the  freeholders  to  turn 
'*  the  person  off  the  roll  whose  valuation  had  been 
^^  by  such  means  thrown  loose."  Upon  this  there 
is  the  following  note :  '^  In  this  question  the  fol- 
**  lowing  cases  were  referred  to  as  precedents.  Acase 
^^  where  Mr.  Pulteney  having  purchased  the  estate 
**  of  Cromarty,  disponed  certain  parcels  of  supe- 
'^  riority  to  Mr.  Rose  and  others,  who  were  enrolled, 
''and  a  reduction  of  the  decree  of  valuadon  being 
'*  raised  afler  the  expiry  of  the  four  months  from 
^'  these  enrolments,  it  came  to  be  argued,  whether 

*  Bell  on  Election  Law,  p.  402. 


ON  APPEALS  AND  WRITS  OF  ERftOU. 

**  such  an  action  was  competent,  in  respect  of  the' 
**  lapse  of  four  months,  the  pursuers  having  no  in- 

/•i  •  -11  n    n  FORBES 

"  terest  m  the  action,  but  m  the  character  of  free-         v. 
,    "  holders,  the  Court  (5th  July  1768,)  found  the     ^'*««^- 

*^  action  competent  for  reducing  the  decree  of  valua- 

'^  tion,  and  sustained  the  Pursuer's  title  to  insist  in 

"  the  action/* 

In  another  case  from  Linlithgowshire,  a  similar 

**  judgment  was  given.  Mr.  Bruce  applied  to  be  en- 

**  rolled,  and  no  objection  was  stated  to  the  decree 

*'  of  valuation  on  which  he  claimed:  but  as  the  Court' 

"  was  of  opinion  that  the  objection  did  not  appear 

"  ex  facie  of  the  decree,  the  objection  to  his  enrol- 

\    **  ment  was  repelled.     After  Mr.  Bruce  had  stood 

"  more  than  four  months  on  the  Roll,  a  reduction 

•  "  of  the  decree  of  division  was  brought,  and  the  de- 
'  **  cree  reduced ;  and  on  this  an  objection  was  lodged 
'  "  to  his  remaining  on  the  Roll,  when  the  freeholders 
■    "  struck  him  oflP." 

'        Even  if  a  reduction  were  not  in  general  competent 

•  after  the  lapse  of  four  months,  its  competency  in  the 
"I  present  case  is  protected,  by  the  dependence  of  the 

•  original  petition  and  complaint,  which  was  brought 
f  within  four  months.  For  though  that  application 
^  was  rejected,  on  the  ground  of  its  incompetency 
i  by  the  Court  of  Session,  their  judgment  is  the 
li  subject  of  an  appeal.  But  as  the  procedure  raised 
f  within  the  statutory  period  is  therefore,  in  one 
hi  sense,  in  dependence,  there  can  be  no  doubt  of  the 
N  competency  of  the  present  action,  raised  for  the  sub- 
gt  sidiary  purpose  of  established  directly  certain  points, 
gi  bearing  upon  the  point  at  issue  iti  that  petition  and 
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raising  of  any  action  necessary  or  expec 
taining  any  of  the  points  involved  in  i 
is  no  distinction  between  that  and  the 
where  the  proceedings  by  petition  and 
still  in  dependence  before  the  Uousf 
consequently,  the  Respondent  must  fa 
very  same  grounds,  a  right  to  institut 
subsidiary  nature,  in  support  of  the  ph 
ultimately  warrant  a  judgment  on  tfa 
complaint,  ordering  the  Appellant  U 
from  the  Roll. 

The  statute  only  limited  the  period 
it  was  competent  to  bring  the  judj 
freeholders  under  the  review  of  th 
summary  form ;  but  did  not  deprive 
of  his  right  at  common  law  to  ob 
an  ordinary  action  at  any  time,  agai' 
sustwned  by  an  undue  admission  o 
fied  person  to  the  rolls.  As  every 
intrusted  by  law  with  the  guardianshi] 
of  the  roll,  he  was  entitled  to  challenj 
every  attempt  to  attach  that  rigbt 
(which  the  law  limits  to  estates  of  a  ] 
and  extent)  to  one  defective  in  any  re 
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the  court  of  freeholders ;  but  this  does  not  deprive      1821. 
a  freeholder  of  his  interest,  and  title  to  obtain  re- 
tain redress.     It  is  of  no  importance  that  the  eflect 
of  reduction  may  be  more  extensive  than  his  interest 
demands. 

In  the  course  of  the  argument  the  Lord  Chan- 
cellor observed,  that  unless  the  Respondent  could 
limit  the  conclusions  of  his  summons  to  the  enrol- 
ment of  the  Appellant  he  had  no  interest  to  reduce 
the  charter;  that  the  summons  asked  for  a  total 
reduction;  and  the  utmost  the  Respondent  could 
obtain  by  the  action  was,  that  the  Appellant  should 
be  t^en  off  the  roll  of  freeholders ;  liow  that  was 
to  be  done,  by  the  Court  of  Session,  did  not  appear: — 
That  the  judgment  in  the  former  cause  was,  that 
the  freeholders  had  no  right  to  inquire ;  and  now 
the  Appellant,  who  had  obtained  that  judgment, 
contended  that  they  ought  to  have  inquired : — That 
the  freeholders,  at  all  events,  could  not  inquire  be-^ 
yond  the  immediate  title  : — ^That,  consistently  with 
the  judgment,  a  freeholder  might  proceed  in  re- 
ducing the  title: — That  the  Judges  in  the  court 
below  were  of  opinion,  that  if  neither  the  Crown 
nor  the  city  interfere,  a  wrong  may  be  done  with- 
out a  remedy ;  but  that  no  remedy  could  be  given 
upon  a  summons  not  stating  the  grievances  really 
intended  to  be  complained  of; — That  as  the  Court 
of  Session  had  given  leave  to  appeal  before  the  con- 
clusion of  the  cause,  it  must  be  supposed  that,  in 
in  their  opinion,  notwithstanding  the  form  of  the 
summons,  some  final  judgment  might  be  given ;— ' 
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form,  or  whether  it  could  be  restricted  h 
but  that  the  House  could  do  nothing  o 
tions  until  they  had  been  decided  by 
Session : — That  the  cause  ought  to  be  re 
Court  of  Session  to  consider  the  terms 
mons,  and  to  find  what  remedy  they  a] 
give  under  it,  supposing  the  judgment 
to  stand. 

Lord  Redesdale  observed,  that  in 
cases  of  title,  the  question  was^  to  vi 
individuals  the  property  belonged  : — ' 
case  under  appeal  the  doubt  was,  wh 
longed  to  any  one,  as  giving  a  title  to 
spect  of  a  freehold  in  the  county : — Tha 
ment  showed,  primd  facie^  that  the 
in  the  county;  but  that  there  were  f 
tions,  whether  the  lands  were  of  the  pn 
whether  the  charter  could  alter  the  1 
whether  an  additional  voter  could  th< 
duced  upon  the  county: — That  the  co 
incompetency  of  the  action  depended  ui 
Court  could  do ;  if  the  Court  could  do 
freeholder  could  not  sue  to  the  effect  o 
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1.891. 

< u ' 

23  May,  1821. 

**  Ordered,  that  the  cause  be  remitted  to  the  Court  of 
*'  Session  to  review  the  interlocutors  generally  and  espe- 
*'  cially,  having  regard  to.  the  summons  and  the  prayer 
'*  thereof;  and  to  what  the  Court,  having  such  regard, 
*'  can  or  cannot,  according  to  law,  further  do  in  this 
*'  cause." 
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WiLLiiiM  AttBUTHNOTT,  Esq.     -    Appellant 
James  Gibson,  Esq.  of  Ingliston,  Respondent 

Whether  a  summons  at  the  suit  of  a  freeholder,  praying 
an  unlimited  reduction  of  a  charter,  8cc.  can  be  li- 
mited by  the  Court  to  a  partial  reduction,  so  far  as 
they  constitute  a  freehold  qualification. — QM^re. 

Whether  upon  such  a  summons  (if  it  may  be  so  limited) 
judgment  can  be  given  in  a  case  where  no  applica- 
tion had  been  made  to  be  put  on  the  rcril  of  free- 
holders, at  the  time  when  the  action  was  commenced ; 
but  where  the  party  became  a  freeholder  pending  the 
action. — Quare, 

1  HE  question  in  this  case  was  similar,  in  all  essen- 
tial particulars,  to  that  depending  between  the  Re- 
spondent and  Sir  William  Forbes,  the  Appellant  in 
the  preceding  case. 

The  lands  contained  in  the  deeds  forming  the 
title  of  the  Appellant  were  part  of  the  common  muir 
or  burgh  muir  of  Edinburgh.  The  reddendo  in  the 
charter  was  the  sum  of  fifty-two  merks  sterling, 

*  tanquam  pro  antiquo  censu  burgalij'  &c.  *  cum 

*  servitio  hurgi^  solito  et  consueto.' 

In  the  year  1816a  signature  was  passed  in  the 
Exchequer,  and  a  new  charter  granted,  of  certain 
parts  of  the  common  muir  of  Edinburgh,  there  spe- 
cially described.  In  this  charter  the  reddendo  was 
the  sum  of  6  s.  Scots  oi feu-duty. 

The  parts  of  the  burgh  muir  contained  in  this 
charter  were  conveyed  away  in  five  difierent  por- 
tions, each  sufficient  to  afford  a  freehold  qualifica- 
tion.    Of  these  one  was  granted,  at  the  price  of 
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960/.  to  the  Appellant,  being  then  the  Lord  Pro-      i8gi» 
vost  of  Edinburgh.     The  lands  contained  in  this 
disposition  are  thus  described  in  the  charter :  ^  Totas         v. 

*  et  integras  illas  terras  et  acras  de  lie  burgh  muir 

*  de  Edinburgh^  acquisit  per  demortuum  Archi- 

*  baldum  Brown  de  Greenbank,  &c. :  Item^  Totas 

*  et  integras  terras  de  Mayfield  alias  Newlands,  cum 

*  domibus,  &c. :  /tern,  Totas  et  integras  illas  terras 

*  partes  communis  morce  de  Edinburgh^  communiter 

*  vocat.  lie  common  vel  Cameron  Myre^  cum  perti- 

*  nen.  earund.  extenden.  in  tota  ad  quinquaginta 

*  duas  acras  terras/  &c.  And  tbe  disposition  was 
granted  by  the  Appellant  to  the  Appellant  himself, 

*  as  Lord  Provost  aforesaid,  Kincaid  Mackenzie, 
'  John  Young,  Alexander  Smellie,  and  John  Man- 
^  derston,  esquires,  bailies ;  Robert  Johnston,  esquire, 

*  dean  of  guild;  and  John  Waugh,  esquire,  treasurer 

*  of  the  said  city,  all  for  the  time  being ;  and  also 

*  the  then  remanent  members  of  council,  for  them- 
'  selves,  and  as  representing  the  community  of  the 

*  same/  Upon  the  precept  of  sasine  contained  in 
this  charter,  which  was  assigned  in  this  disposition, 
mfeftment  was  taken  by  the  Appellant  on  the  24th 
July  1816,  who  thus  obtained  an  apparent  title  to 
claim  enrolment  as  a  freeholder  in  the  county  of 
Edinburgh. 

Before  the  Appellant's  claim  for  enrolment  was 
made,  the  Court  of  Session  had  decided  in  the  case 
of  Sir  William  Forbes,  that  the  objection  of  the 
change  of  tenure  could  not  be  stated  with  effect  in 
the  Court  of  Freeholders,  or  in  a  petition  and  com* 
plaint  against  their  decision.  The  Respondent, 
i  herefore^  commenced  an  action  of  reduction  against. 
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1B2K      the  Appellant,  for  setting  aside  the  titles  by  which 
ARBiTHN'OTT  ^^^^^e  lattds  wefe  made  to  afford  a  freehold  qiuJi- 
^;         fication. 

Against  this  action  the  Appellant  gave  in  de- 
fences, denying  the  petitioner's  title  or  interest  to 
insist,  and  the  Lord  Ordinary,  by  interlocutor  dated 
February  6,  1818,  sustained  the  objection  stated  by 
the  defender  to  the  pursuer's  title  to  insist  in  the 
present  action*. 

.  In  pronouncing  this  interlocutor,  rejecting  the 
title  of  the  Respondent,  the  Lord  Ordinary  was 
influenced  by  the  specialty,  that  the  Appellant  had 
not  claimed  enrolment  on  the  titles  sought  to  be 
reduced.  The  Respondent  presented  two  short 
representations  against  the  interlocutor  pronounced 
by  the  Lord  Ordinary  in  the  present  action,  which 
were  refused  without  answers. 

The  Respondent  then  presented  a  petition  to  the 
Second  Division  of  the  Court,  which  was  remitted  to 
the  Lord  Ordinary,  in  respect  that  no  full  repre- 
sentation had  been  laid  before  him,  with  power  to 
do  as  he  should  see  cause. 

In  consequence  of  this  remit,  answers  to  the  pe- 
tition were  ordered;  upon  considering  which,  the 
Lord  Ordinary  refused  the  desire  of  the  petition, 
and  adhered  to  the  interlocutor  reclaimed  against. 

*  In  a  note  subjoined  to  this  interlocutor  the  Lord  Ordinary 
observed,  that  *'  a  difficulty  occurred  from  the  decisions  sustain- 
**  ing  the  title  of  freeholders  to  reduce  a  division  of  valuation, 
*'  when  the  party  has  not  been  admitted  on  the  roll,  &c.  But 
'*  btill  the  Lord  Ordinary  thinks  that  the  decision  in  the  case  of 
the  Earl  of  Fife  v.  Gordon^  8th  July  1774,  and  the  principU 
upon  which  that  case  was  decided,  ought  to  regulate  the  pre> 
*'  sent  case.  The  point  now  under  discussion  does  not  appear 
"  to  have  been  argued  in  the  coses  referred  to,  in  which  Uw 
^^  title  to  reduce  divisioni  of  valuation  was  sustained." 
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The  Respondent  then  presented  a  second  petition  1821. 
to  the  Court :  but  before  this  petition  was  given  in, 
on  the  2gth  June,  two  days  after  the  last  interlocutor 
of  the  Lord  Ordinary,  the  Appellant  had  presented 
a  claim  of  enrolment  to  the  freeholders  of  the  county 
of  Edinburgh,  and  that  claim  had  been  admitted* 
Upon  considering  the  petition,  therefore,  the  Second 
Division  of  the  Court  of  Session  again  remitted  the 
case  *  to  the  Lord  Ordinary,  to  hear  the  parties 
'  further,  and  to  do  as  he  shall  see  cause.'  The 
Lord  Ordinary  having  considered  this  petition,  with 
the  answers  of  the  Appellant,  pronounced  the  fol- 
lowing interlocutor :  *  In  respect  the  defender  has, 

*  since  the  date  of  the  Lord  Ordinary's  last  inter- 

*  locutor,  claimed  enrolment  in  the  roll  of  freeholders, 

*  and  has  been  enrolled  in  virtue  of  the  titles  which 

*  have  been  brought  under  reduction  by  the  pursuer  ; 

*  alters  the  interlocutor  reclaimed  against,  and  sus- 

*  tains  the  pursuer's  title  to  insist  in  the  present 

*  action  for  reducing  the  defender's  said  titles,  in  so 

*  far  as  the  pursuer  is  interested,  as  one  of  the  free- 

*  holders  standing  upon  the  roll  of  freeholders  of  the 

*  county  of  Mid-Lothian,  as  libelled,  to  reduce  the 

*  defender's  said  titles,  and  assigns 

for  satisfying  the  production.' 
Two  representations  against  this  interlocutor  for 
the  Appellants  were  refused,  without  answers. 

The  Appellant  then  presented  a  petition  to  the 
Second  Division  of  the  Court,  which  was  fol- 
lowed with  answers  for  the  Respondent ;  after  con- 
sidering which,  and  hearing  counsel  in  their 
presence,  the  Court  pronounced  an  interlocutor, 
refusing  the  desire  of  the  petition,  and  adhering  to 
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>8ai^    ^  the  interlocutor  complained  of>  reserving  all  ques- 


ARBUTHKOTT  '^o^s  Hs  to  expenscs. 

*'•  Against  these  interlocutors,  which  had  been  pro- 

nounced since  the  enrolment  of  the  Appellant,  the 
appeal  was  presented. 

For  the  Appellant,  The  Attorney  General. 

For   the   Respondent,    Mr.  /.   P.  Grant  and 
Mr.  W.  Adam. 

The  case  was  argued  on  grounds  similar  to  those 
stated  in  the  two  preceding  cases*. 

At  the  conclusion  of  the  three  preceding  cases, 
the  Lord  Chancellor  observed,  that  the  House  could 
not  decide  upon  the  competency  or  incompetency  of 
the  action,  as  it  confessedly  could  not  go  to  the 
extent  prayed  for  in  the  summons,  viz.  the  reduction 
of  the  charter  and  sasine  in  toto ;  and  as  the  Court 
of  Session  had  given  no  opinion  on  the  question, 
whether  they  could  restrict  the  summons,  and  how,  so 
as  to  give  relief  at  all,  the  House  could  not  decide, 
in  the  first  instance,  what  that  relief  should  be.  If  it 
should  appear  that  nothing  could  be  done  under  the 
terms  of  the  summons,  there  could  be  no  compe- 
tency to  sue. 


23d  May  i8ai. 

Ordered  and  adjudged,  That  the  cause  be  remitted  to 
the  Court  of  Session  to  review  the  interlocutors  appealed 

*  There  was  in  this  case  the  additional  circumstance,  that 
the  judgment  was  pronounced  upon  an  event  which  happened 
after  the  commencement  of  the  action. 
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from  generally  and  especially,  having  regard  to  the  sum- 
mons  and  the  prayer  thereof;  and  to  what  the  Court, 
having  such  regard,  can  or  cannot,  according  to  law, 
further  do  in  this  cause ;  and  having  also  especial  regard  gibsov 
to  the  period  at  which  the  Appellant  was  enrolled  in  the 
roll  of  freeholders. 


▲BBUTHKOTT 
V. 


Upon  the  order  above  reported,  the  Respondent  having  peti« 
tioned  the  Court  uf  Session  to  carry  it  into  efiect,  after  various 
proceedings  the  Lords  of  the  Second  Division,  on  the  i8th  of  May 
1834,  by  a  very  small  majority,  pronoanced  an  interlocutor; 
remitted  the  cause  to  the  Lord  Ordinary  tliat  he  might  assign 
a  day  to  the  defender  (Forbes)  to  satisfy  the  production ;  and| 
after  such  production  satisfiedi  to  make  great  avizandum  there* 
with  to  the  Court,  reserving  all  objections  to  the  pursuer's  title, 
&c.  The  Appellant  thereupon  intimated  his  intention  to  appeal 
against  the  interlocutor  enjoining  production;  but  the  Lord 
Ordinary,  notwithstanding  this  intimation,  by  interlocutor  dated 
the  99th  of  June  1824,  assigned  the  9th  of  July  then  next  **  for 
**  satisfying  the  production  in  the  reduction  libelled,  with  certifik»« 
^  tion ; "  and  by  interlocutor  dated  the  10th  of  July,  reciting  that 
the  defender  (Appellant)  had  ftdled  to  satisfy  the  production, 
*'  grants  certification  contra  nonjfroducia^  andreduces  and  decerns 
**  and  declares  conform  to  the  conclusions  of  the  libel,  &c.*'  In 
consequence  of  this  interlocutor  the  Appellant  produced  the 
charter  and  sasine  called  for  in  the  summons  of  reduction,  and  at 
the  same  time  presented  a  petition  against  the  interlocutor  of  the 
Lord  Ordinary  above  stated,  praying  that  further  procedure  in  the 
cause  might  be  stayed  until  after  the  meeting  of  Parliament* 
Upon  thui  petition  the  Lords  of  the  Second  Division,  by  inter* 
locator  of  the  1 2  th  of  November  18349  reciting  that  the  production 
had  been  satisfied,  recalled  the  interlocutor,  and  allowed  the 
cause  to  proceed.  Against  these  interlocutors  of  the  Lord 
Ordinary  and  the  Court,  Sir  W.  Forbes  appealed  to  the  House  of 
Lords,  and  the  appeal  was  pending  until  it  came  in  its  coarse  to 
be  near  the  hearing,  when  the  matter  was  compromised  and  the 
appeal  withdrawn* 

III  the  other  action  a  similar  course  vras  pursued,  and,  upon  con« 
siderbg  theorderof  remit,  the  Lords  of  Session  (Second  Division) 
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i8'ii.        ^y  inlerlocutdr  of  the  i8th  May  1824,  reciting  the  proceedings 
^  and  the  order  of  remit,  '<  repelled  the  preliminary  defence  that 


ARBUTMNOTT  the  Bction  was  instituted  prior  to  the  period  of  the  defender 


V. 


(Arbuthnott)  being  put  on  the  roll  of  freeholders ;  remit,  &c.  to 
the  Lord  Ordinary  to  assign  a  day  for  satisfying  the  productioo,*' 
&c.  After  the  pronouncing  of  this  interlocutor  the  same  pro- 
ceedings  took  place  (mutatis  mutandis)  as  in  the  action  agtiost 
Forbes,  and  a  similar  appeal  was  entered,  and  pending  until  it  was 
nearly  in  course  of  hearing,  when  the  matter  was  compromise 
and  that  appeal  also  withdrawn. 
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ENGLAND, 


COURT   OF    king's   BENCH. 

John  Henry  Deffell,     -    Plaintiff  in  Error  ; 
Thomas  Brocklebank,  -   Defendant  in  Error. 

By  mutual  covenants  in  a  charter-party  of  afTreight" 
•ment  it  was  agreed  on  the  part  of  the  ship-ownen 
that  he  should  provide  a  snip,  which  should  pro- 
ceed to  Jamaica,  and  receive  on  board,  from  the 
agents  of  the  shipper,  a  cargo  to  be  provided  by 
him,  according  to  nis  covenant  after  mentioned,  and 
should  sail  with  the  June  convoy,  &c.  provided  the 
ship  arrived  out,  and  was  ready  to  load  sixty-five 
running  days  before  the  sailing  of  the  convoy,  which 
were  to  be  accounted  from  the  day  of  arrival,  and 
being  reported  ready  to  receive  goods,  &c. ;  and  on 
the  part  of  the  shipper,  that  he  would  provide  650 
casks  of  produce  in  time  for  the  ship  to  load  the  same, 
and  join  the  June  convoy,  provided  she  arrived  out 
and  was  ready  to  load,  and  notice  thereof  given  by 
the  agents  of  the  shipper  sixty-five  running  days  before 
the  sailing  of  the  convoy,  8cc.  and  should  pay,  8cc. 

It  was  further  provided  by  the  charter,  that  if  any  hurri- 
cane, insurrection  or  invasion  should  happen,  &c.  that 
upon  notice,  the  obligation  of  the  shipper  under  the 
charter-party  should  cease,  &c. 

In  an  action  of  covenant  brought  by  the  ship-owner  upon 
this  charter-party,  the  declaration,  after  reciting  the 
substance  of  the  indenture,  stated  that  the  ship  arrived 
at  Jamaica,  on  the  27th  of  April,  8cc.  and  upon  her  arri- 
val was  seaworthy,  &c.  and  ready  to  receive  a  cargo 
of,  &c.  according  to  the  charter-party,  whereof  notice 
was  given  to  the  agents  of  the  freighter,  and  that  the 
ship  did  at,  &c.  receive  such  cargo  as  his  agents 
thought  fit  to  load  on  board,  &c.  and  delivered  such 
cargo,  8cc.  according  to  the  charter-party*  The  de- 
claration then  assigned,  as  a  breach,  tnat  although  no 
hurricane,  &c.  prevented,  &c.  the  freighter  did  not 
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1821.  provide  650  casks  of  produce,  8cc.  but,  &c.  a  much 

^/ '      smaller  quantity ;  that  is  to  say,  &c.  being  a  very  in- 

DEFFELL         sufficient  cargo,  &c.  contrary  to  the   covenant,  &c. 

whereby  the  ship-owner  was  prevented  earning  profit 
to  the  amount  of  2,500  /. 
The  declaration  then  assigned,  as  a  further  breach,  tliat 
although  no  hurricane,  &c.  and  although  the  ship  ar- 
rived, 8cc.  and  was  ready,  &c.  and  notice,  &c.  sixty- 
five  running  days  before  the  sailing  of  the  June  convoy, 
&c.  the  freighter  did  not  provide  a  sufficient  cargo  U) 
be  laden,  &c.  in  time  sufficient  for  the  ship  to  join  the 
June  convoy,  &c.  but  detained  the  ship  thirty  days 
after  the  sailing,  8cc.  whereby  the  (shipowner)  lost  the 
use.  See.  was  put  to  expense.  Sec.  and  prevented  earn- 
ing freight,  &uc.  to  a  large  amount,  to  wit,  2,500/. 
To  this  declaration  the  Defendant  pleaded  eleven  pleas, 
the  substance  of  which,  as  applicable  to  the  first  breach, 
was,  that  the  ship  did  not  arrive,  or  was  not  ready,  or 
reported  ready,  to  receive  a  cargo  sixty-five  running 
days  before  the  June  convoy  was  appointed  to  sail,  or 
did  actually  sail,  and  that  therefore  the  charter-party 
was  void;  and  further,  that  the  Defendant  sailed  of 
his  own  accord  with  an  insufficient  cargo. 

As  applicable  to  the  second  breach,  the  substance  of  the 
eighth  and  eleventh  pleas  was,  that  the  Defendant  did 
not  detain  the  ship  for  any  time  after  the  sailing  of  the 
June  convoy,  in  manner  and  form  alleged. 

To  all  the  pleas,  but  the  first,  seventh,  and  ninth,  the 
Plaintiff  demurred  generally.  On  the  first  plea  of 
non  est  factum,  the  Plaintiff  joined  issue.  The  repK** 
cation  to  the  seventh  plea  was,  that  the  ship  was 
reported  ready  to  load  sixty-five  days  before  the  sail- 
ing of  the  June  convoy.  To  the  ninth  plea,  that  the 
master  sailed  of  his  own  accord  with  the  short  cargo, 
the  Plaintiff  replied,  that  after  notice  of  the  ship 
being  ready  to  load,  a  reasonable  time  elapsed  to  de- 
liver 650  casks  of  produce,  &c.  On  the  replications 
to  the  seventh  and  ninth  pleas,  the  Defendant  joined 
issue. 

Held  that  the  provision  as  to  the  sixty-five  running  davs 
was  not  a  condition  precedent  to  tne  obligation  of  toe 
freighter  to  furnish  a  cargo  of  650  casks  of  produce, 
but  applied  only  to  the  obligation  of  the  ship-owner, 
that  the  vessel  in  such  case  should  sail  with  the  June 
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I  convoy;  therefore  that  it  was  not  necessary,  in  the        iBai. 

-I      assignment  of  the  first  breach,  to  aver  that  the  ship  » v — r~ 

II  arrived  out,  and  was  ready  to  load  sixty-five  days  be-  deffell 
fore  the  sailing  of  the  June  convoy. — Held  also,  that 
the  substance  of  the  assignment  of  the  second  breach 
was  the  failure  to  produce  a  cargo,  and  not  the  deten- 
tion of  the  ship ;  and  that  the  plea,  by  taking  issue  on 
an  immaterial  part  of  the  plea,  admitted  the  material 
part. 


Bl 
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.  This  was  an  action  of  covenant  brought  in  the 
4  court  of  King's  Bench.  The  declaration  stated, 
>  by  a  certain  charter-party  of  affreightment,  made 
^  on  the  1 3th  of  January  1812,  between  the  Defendant 
'  in  error,  therein  described  as  part  and  managing 
n  owner  of  the  ship  Balfour,  of  the  one  part,  and  the 
^  Plaintiff  in  error  of  the  other  part ;  it  was  witnessed, 
'^  that  the  Defendant  in  error  had  let,  and  thePIain- 
i  tiff  in  error  had  taken  and  hired  the  said  ship  to 
^  freight  for  the  voyage,  and  upon  the  terms  and  con- 
^  ditions  therein  contained,  whereupon  the  Defendant 
I  in  error  did  thereby  covenant,  promise,  and  agree 
I  to  and  with  the  Plaintiff  in  error,  that  the  said  ship 
should  proceed  from  Whitehaven  (with  liberty  to 
call  at  Cork  if  required)  to  Montego  Bay,  and  upon 
arrival  there  she  should  be  made  tight,  staunch, 
strong,  and  in  all  respects  sea-worthy,  and  be  well 
manned,  victualled,  equipped,  provided,  and  far- 
Qished  with  all  things  needful  and  customary  for 
•uch  a  vessel  and  her  intended  voyage  thereinafter 
mentioned,  and  should  thereupon  take  and  receive 
on  board  from  the  agents  or  assigns  of  the  said 
Plaintiff'in  error,  in  Montego  Bay  aforesaid,  from 
and  out  of  the  usual  barquadiers,  with  the  assistance 
of  the  ship's  boats  and  people,  and  at  the  ship's  ex- 
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1821.  pense  and  risk,  the  quantity  of  450  casks  of  sugar 
and  200  puncheons  of  rum,  and  such  a  quantity  of 
wood  as  might  be  requisite  to  stow  the  cai^o  (pro- 
vided the  agents  of  the  said  Plaintiff  in  error  gave 
to  the  master  notice  of  such  their  intention  within 
ten  days  after  his  arrival)  for  which  the  master  of 
the  said  ship  should  and  would  sign  the  accustomary 
bills  of  lading,  and  the  said  ship  being  therewith 
despatched,  should  set  sail  with  the  convoy  that 
should  depart  from  Jamaica  for  England  in  the 
month  of  June  then  next ;  provided  the  ship 
arrived  out  and  was  ready  to  load  sixty-five  running 
days  previous  to  the  sailing  of  such  convoy,  which 
days  were  to  be  accounted  from  the  day  of  her 
arrival  At  Montego  Bay  aforesaid,  and  being  reported 
ready  to  receive  goods,  and  proceed  under  sailing 
instructions  from  the  said  convoy  back  to  the  port 
of  London,  and  upon  her  arrival  there  deliver  the 
said  cargo  in  the  West  India  Docks,  agreeable  to 
bills  of  lading  and  to  the  custom  of  the  said  Docks, 
and  thereupon  the  said  intended  voyage  was  to  end 
(the  act  of  God,  enemies,  restraint  of  princes  and 
rulers,  fire,  and  all  and  every  other  the  dangers 
and  accidents  of  the  seas,  rivers,  and  of  navigation, 
of  what  nature  or  kind  soever,  excepted),  in  consi- 
deration whereof  the  said  Plaintiff  in  error  did 
thereby  covenant,  promise  and  agree  to  and  with 
the  said  Defendant,  not  only  to  provide  650  casks 
of  produce  as  above  stated,  for  the  said  ship  Balfour, 
to  be  laden  at  the  usual  barquadiers  in  Montego 
Bay  as  aforesaid,  and  such  a  quantity  of  wood  as 
might  be  requisite  to  stow  the  cargo  for  the  port  of 
London,  and  in  time  for  her  to  load  the  same  and 
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*  join  the  June  convoy  for  England,  provided  she  ar-      1821. 
"  rived  out  and  was  ready  to  load,  and  notice  thereof 

*  was  given  to  the  agents  of  the  PlaintiflF  in  error         v, 

■  sixty-five  running  days  previous  to  the  sailing  of  the 
B>  said  convoy,  and  on  her  arrival  in  the  West  India 

■  Docks,  London,  receive  the  said  cai^o  out  of  her, 
P  agreeable  to  the  bills  of  lading,  and  according  to  the 
ft  custom  of  the  port  of  London,  but  also  well  and 

i  truly  to  pay  or  cause  to  be  paid  unto  the  Defendant 

i  in  error,  or  his  order,  in  full,  for  the  freight  of  the 

■  said  cargo,  the  same  freight  and  primage  as  should 
M  be  given  to  other  vessels  that  should  load  at  Mon- 
k\  tego  Bay  for  London  at  the  same  time  as  the  said 

i  ship,  to  be  paid  at  and  in  the  usual  and  customary 

d  time  and  manner  of  paying  such  freights  in  the  West 

^  India  trade,  and  general  average  to  be  as  customary 

^  should  any  accrue ;    provided  always,   and  it  was 

y  thereby  agreed  and  understood  by  and  between  the 

j^  said  parties,  that  if  any  hurricane,  insurrection,  or 

^  invasion  by  an  enemy  should  happen  in  the  said 

island  of  Jamaica,  so  as  to  interfere  with  or  prevent 

^   the  intention  and  undertaking  of  Plaintiff  in  error, 

,  his  agent  or  assigns  should  not  be  bound  or  obliged 

•    to  give  said  ship  the  before-mentioned  quantity  of 

■   goods,  but,  on  the  contrary,  it  should  be  lawful  for 

.    him  or  them  in  that  event  to  cancel  and  annul  the 

'   said  charterparty,  upon  giving  notice  in  writing  to 

,    the  master  of  the  said  ship  of  the  determination  so 

to  do  within  ten  current  days  after  the  said  ship's 

arrival  at  Montego  Bay,  in  the  said  island,  upon 

f  *  which  said  notice  the  said  charterparty,  and  every 

^  thing  thereinbefore  contained,  should  cease  and  be 

^^  utterly  void  as  if  the  same  had  never  been  made  or 

^      VOL.  III.  r  p 
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entered  into,  and  the  Defendant  in  error  should  have 
no  claim  whatsoever  for  freight  in  respect  of  same. 
V,  The  declaration  then  stated,    that  on  the  30th 

BRocKLE-  January  1812,  the  ship  did  sail  and  proceed  from 
Whitehaven  aforesaid  upon  her  said  voyage  to  Mon- 
tego  Bay,  and  arrived  there  on  the  26th  April  1812, 
and  upon  her  arrival  there  was  made  tight,  staunch, 
strong,  and  in  all  respects  sea-worthy,  and  was  well 
manned,  victualled,  equipped,  proyided^  and  fur- 
nished with  all  things  needful  and  enstomary  for 
such  a  vessel  and  for  the  said  voyage,  and  was  also 
ready  to  receive,  and  take,  and  load  on  board,  from 
the  agents  or  assigns  of  the  Plaintiffs  in  error  in 
Montego  Bay  aforesaid,  a  cargo  of  sugar,  and  of 
rum,  and  of  wood,  to  stow  the  said  cargo  according 
to  the  meaning  and  effect  of  the  said  charterparty, 
whereof  notice  was  given  to  the  agents  of  the  said 
freighter ;  that  the  said  ship  did,  at  Montego  Bay 
aforesaid,  receive  and  take,  and  load  on  board,  such 
a  cargo  of  sugar,  and  rum,  and  of  wood,  to  stow  the 
said  cargo,  as  the  agents  or  assigns  of  the  Plaintiff 
in  error  thought  fit  to  load  on  board  of  her,  for 
which  the  master  of  the  said  ship  signed  the  accus- 
tomary  bills  of  lading,  and  the  said  ship  being  there- 
with despatched,  afterwards  set  sail  and  departed 
therewith  from  Montego  Bay  aforesaid,  back  to  the 
said  port  of  London,  where  the  said  ship  afterwards 
arrived  and  delivered  such  cargo  as  had  been  so 
laden  on  board  her  in  the  West  India  Docks,  agree- 
ably to  bills  of  lading  and  to  the  custom  of  the  said 
Docks,  and  upon  such  delivery  ended  and  terminated 
her  said  voyage,  according  to  the  intent  and  mean- 
ing of  the  charterparty. 


ON  APPEALS  AND  WRITS  OF  ERROR. 
The  declaration  then  assigned  a  breach,  that,  al- 
though no  hurricane,  insurrection,  or  invasion  by     deffell 
an  enemy  happened  in  the  said  island  of  Jamaica,         ^- 

BROCKLR* 

SO  as  to  interfere  with  or  prevent  the  intention  and  bank! 
undertaking  of  the  Plaintift*  in  error  to  load  the  said 
ship,  in  the  charterparty  mentioned,  with  a  sufficient 
caigo,  according  to  the  terms  and  stipulations 
thereof,  yet  the  Plaintiff  in  error  did  not  provide, 
or  cause  to  be  provided,  the  said  650  casks  of  pro- 
duce, as  and  for  the  cargo  of  the  said  ship,  to  be 
laden  on  board  thereof  at  the  usual  barquadiers  in 
Montego  Bay  aforesaid,  and  such  a  quantity  of  wood 
as  was  requisite  to  stow  the  said  cargo  for  the  port 
of  London,  but,  on  the  contrary,  loaded  on  board 
the  said  ship  a  much  smaller  quantity  of  produce, 
that  is  to  say,  1 56  hogsheads  of  sugar,  and  twenty- 
four  puncheons  of  rum,  the  same  being  a  very  in- 
sufficient and  incomplete  cai^o  for  the  said  ship, 
and  contrary  to  the  true  intent  and  meaning  of  the 
said  charterparty,  and  of  the  said  covenant  of  the 
Plaintiff  in  error,  so  by  him  in  that  behalf  made  as 
aforesaid,  whereby  the  Defendant  in  error  was  pre- 
vented from  earning  and  recovering  so  much  freight 
and  primage  as  he  otherwise  might  and  would  have 
done  to  a  large  amount,  to  wit,  to  the  amount  of 
2,500  /. 

The  declaration  then  assigned  as  a  further  breach, 
that  although  the  Plaintiff  in  error  was  not  prcr 
vented  from  loading  t^e  said  ship  in  manner  above 
agreed  upon,  and  although  the  said  ship.. arrived 
out  at  Montego  Bay,  and  was  ready  to  load  there^ 
and  notice  thereof  was  given  to  the  agent  of  the 
Plaintiff  in  error  sixty-five  running  days  previous  tQ 

P  ?  2 


England  on  her  homeward-bound  i 
port  of  London  aforesaid ;  but  the  PL 
detained  the  said  ship  for  a  long  spw 
wit,  the  further  space  of  thirty  days  af 
of  the  said  June  convoy,  contrary  to 
efiect  of  the  said  charterparty,  and  of 
of  the  Plaintiff  in  error  in  that  behali 
Defendant  in  error  during  all  that  t 
lost  the  use  and  benefit  of  the  said  s 
but  was  also  put  to  greater  expense 
the  maintaining  and  paying  the  crew 
was  likewise  prevented  from  earning  a 
so  much  freight  and  primage  as  he  otl 
and  ought  to  have  done  to  a  large  an 
to  the  amount  of  2,500/. 

And  the  Defendant  in  error  laid  fa 
3,000/. 

To  this  declaration  the  Plaintiff  in 
1st,  non  est  factum. 

.  sd.  That  the  ship  upon  her  aniva 
Bay  was  loaded  with  s  cargo  of  coa 
not  discharged  from  the  ship  for  a  I 
time  afler  her  arrival ;  aud  that  there  < 
sixty-five  running  days  from  the  time 
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of  the  sailing  of  the  June  convoy  from  Jamaica  for  i^^^- 
England. 
1  3d.  That  at  the  time  when  the  ship  was  reported 
.  ready  to  receive  goods,  to  wit,  on  the  27th  of  April 
r  in  the  year  aforesaid,  the  June  convoy  stood  ap- 
pointed to  sail  on  the  20th  June  following;  and  inas- 
much as  sixty-five  running  days  could  not  elapse 
between  the  27th  April  and  20th  June,  the  charter- 
party  became  void. 

4th.  That  the  ship  was  reported  ready  on  the 
27th  April  in  the  year  aforesaid,  and  that  such  ships 
and  vessels  of  the  June  convoy  as  departed  and  sailed 
from  Montego  Bay  for  England  departed  from  thence 
on  the  29th  June,  and  within  the  period  of  sixty-five 
days  from  the  day  when  the  ship  was  reported  ready, 
whereby  Plaintiff  in  error  was  discharged  from  his 
covenant  in  that  behalf. 

5th.  That  the  ship  was  not  reported  ready  sixty- 
five  running  days  before  the  June  convoy  was  ap- 
pointed to  sail  and  depart. 

6th.  That  the  ship  was  not  reported  ready  sixty- 
five  running  days  before  the  ships  of  the  June  convoy 
at  Montego  Bay  departed  and  sailed  from  thence. 

7th.  That  the  ship  was  not  reported  ready  to 
receive  goods  sixty-five  days  before  the  convoy  was 
appointed  to  sail,  or  actually  did  sail ;  and  that  the 
master  of  the  Balfour  voluntarily  remained  at  Mon- 
tego Bay  afler  the  sailing  of  the  convoy. 

8th.  Afler  protesting  that  the  ship  did  not  arrive 
out,  and  was  not  ready  to  load,  sixty-five  running 
days  previous  to  the  sailing  of  the  June  convoy, 
avers  that  Plaintiff  in  error  did  not  detain  the  said 
ship  at  Montego  Bay  for  any  time  whatever  after  the 

p  p  3 


lOth.  Ihat  the  riaintui  in  error  i 
to  provide  the  cai^  for  the  said  ship 
to  load  the  same  and  join  the  June 
the  ship  should  arrive  at  Mont^o  Ba 
reported  ready  to  load  in  su£Bcient  d 
sailing  of  the  sud  convoy,  to  be  and  r 
tego  Bay  for  the  purpose  of  loading 
running  days  before  the  ship  should 
leave  in  order  to  join  the  Jude  conT< 
ship  did  not  arrive,  and  was  not  rep 
load  in  sufficient  time  before  the  saili 
convoy  to  have  enabled  the  stud  ship  tc 
in  Montego  Bay  sixty-&ve  running 
purpose  of  loading  there,  in  case  the  t 
and  sailed  with  the  June  convoy. 

11th.  That  the  plaintiff  in  error 
the  ship  for  any  space  of  time  after  th 
June  convoy  as  alleged  in  the  declara 

To  the  ad,  3d,  4th,  5th,  6th,  i 
1  ith  pleas,  the  Defendant  in  error  d 
rally,  and  the  Plaintiff  in  error  joine 
The  demurrers  came  on  for  argumei 
of  King's  Bench  in  £aster  Term  ij 
allowed. 

Uoon  the   ist  nlpa  thp  TlofB— J— 
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June  convoy  actually  did  sail.     As  to  the  9th  plea,       1821. 
he  replied,  that  after  the  ship  was  ready  to  receive 
a  cargo,  and  notice  thereof  given,  a  reasonable  time         ». 
elapsed  to  deliver  650  casks  of  produce,  &c. ;  and  that 
before  the  ship  sailed  the  Plaintiff  in  error  did  not 
deliver  65b  casks^  &c.  but  refused,  &c. 

On  the  replications  to  the  7th  and  9th  pleas  the 
Plaintiff  in  error  joined  issue.  The  issues  were 
tried  at  the  Sittings  after  Michaelmas  Term  1814, 
when  a  verdict  was  given  for  the  Defendant  in 
error,  and  general  damages  assessed  upon  both 
breaches. 

In  Easter  Tenn  1817,  the  judgment  of  the  Court 
of  King's  Bench  upon  a  writ  of  error,  sued  out  by 
the  Plaintiff  in  error,  was  affirmed  in  the  Exchequer 
Chamber. 

Upon  these  judgments  a  writ  of  error,  returnable 
in  Dom.  Proc.  was  sued  out  in  May  1817. 

For  riie  Plaintiff  in  Error : — The  Solicitor  Ge- 
neral and  Mr.  Bickerste$h* 

The  covenant  to  load  the  ship  with  650  casks  of 
produce,  &c.  is  dischai^ed  by  the  circumstance  of 
sixty-five  days  not  having  elapsed  between  the  time 
when  the  ship  was  ready  to  receive  that  cargo  and 
the  sailing  of  the  June  convoy  from  Jamaica,  or 
between  the  time  when  the  ship  was  reported  ready 
to  receive  that  cargo  and  the  time  when  the  June 
convoy  was  appointed  to  sail,  and  the  Plaintiff  in 
error  was  at  liberty  to  send  his  produce  by  any  other 
vessel :  The  judgments  are  erroneous,  because  it  in 
not  averred  in  the  assignment  of  the  first  breach  that 
the  ship  arrived  out|  and  was  ready  to  load  sixty-five 

p  p  4 


j-^  CASES  IN  THE  HOUSE  OF  LORDS 

iiiai^  _  running  days  previous  to  the  saiJing  of  the  Jar 
DEircLL  convoy,  which,  according  to  the  fair  constnttia 
of  the  cliaiterparty,  was  a  condition  upon  whiditk 
obligation  of  the  freighter  to  load  the  sbip  it 
pended,  there  being  no  covenant  to  load  herforai 
other  than  the  June  convoy.  Xhe  second  brack 
being  confined  to  the  detention  of  the  sbip  ii  » 
swered  by  the  8th  and  last  pleas,  which  areadnunri 
by  the  demurrer.  And  because  the  damages  bcsf 
general  upon  the  whole  declaration,  if  any  ok 
breach  is  bail,  or  is  sufficiently  answered  by  tbc 
plea,  the  judgment  for  the  Defendant  in  ema't 
erroneous. 

If  this  be  a  condition  precedent,  the  declaniim 
is  bad  because  it  is  not  set  forth*.  The  conditwi 
is  material  and  important,  as  preventing  the  Dwi- 
sity  of  stipulation  and  questions  in  respect  of  demur- 
rage. With  respect  to  the  goods  actually  put  oo 
board,  it  was  under  a  new  agreement,  uijon  whitli 
freight  might  be  recovered.  The  assignment  of  iht 
second  breach,  if  not  bad  for  duplicity,  as  bcin; 
precisely  the  same  as  the  6rst,  is  qualified  by  tk 
circumstance  of  time.     It  must  be  proved  as  qii»li 
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I      For  the   Defendant  in   Error,    The   Attorney      i8ai. 
r  General  and  Serjeant  Bosanquet. 
I 

I  It  was  not  a  condition  precedent  to  the  obliga- 
1  tion  on  the  Plaintiff  in  error  to  load  the  ship  with 
I  650  casks  of  produce,  that  there  should  be  sixty-five 
t  days  between  the  ship  being  ready,  or  reported 
I  ready,  to  take  in  the  cargo,  and  the  time  of  the  June 
I  convoy  sailing,  or  being  appointed  to  sail  from  Ja* 
maica,  and  he  was  not  thereby  discharged  from  his 
,  covenant,  but  only  excused  for  not  doing  so  in  time 
to  enable  the  ship  to  sail  with  the  convoy. 

The  proviso  has  reference  merely  to  the  sailing 
with  the  convoy  in  case  the  ship  arrived  and  was 
ready  sixty-five  running  days  before  that  time,  which 
appears  as  well  from  the  construction  of  that  part  of 
the  contract,  as  from  the  covenant  on  the  part  of  the 
shipper.  In  certain  events  he  is  excused  from  the 
payment  of  freight ;  but  no  provision  is  made  for 
avoiding  the  contract  in  case  the  ship  should  not 
sail  with  the  convoy,  or  not  arrive  and  be  prepared 
in  time  to  do  so  sixty-five  running  days  before  the 
sailing  of  the  convoy.  It  is  a  genei*al  rule  that  a 
covenant  is  not  to  be  construed  as  a  condition  prece- 
dent unless  it  goes  to  the  whole  of  the  consideration. 
Where  it  extends  only  to  part,  it  gives  merely  a 
right  of  action.  As  to  the  objection  in  point  of 
form,  the  second  breach  consists  of  parts ;  that  the 
cargo  was  not  provided  j  that  it  was  not  provided  in 
time ;  and  that  the  ship  was  detained.  The  plea,  by 
taking  issue  on  the  latter  part,  admits  the  former. 
The  detention  is  immaterial,  as  being  under  a  vide^ 
licet,  and  issue  cannot  be  taken  on  a  fact  so  pleaded, 
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the  matters  therefore  alleged  in  the  pleas  as  to  the 
detention  of  the  ship  are  no  answer  to  the  breach, 
the  substance  of  which  is  the  not  providing  a  suffi- 
cient cargo. 

26th  March  1821. 

The  Lord  Chancellor^  on  mentioning  the  cases 
which  stood  over  for  judgment,  observed  as  to  the 
case  of  DeffisU  v.  Brocklebank,  that  it  had  been 
stated  that  the  twelve  Judges  had  agreed  in  their 
judgment  upon  the  questions  raised  in  the  case ;  but 
as  he  had  doubts  upon  the  subject,  it  was  necessary 
that  he  should  consider  the  case  fully  before  he  could 
advise  the  House  to  affirm  the  judgment. 


The  case  was  afterwards  mentioned  by  the  Lord 
Chancellor f  and  notwithstanding  the  doubt  expressed 
on  the  former  mention  of  the  case,  it  was  affirmed 
without  any  material  observation. 


25th  May  1821. 

Ordered  and  adjudged,  that  the  petition  and  appeal 
be  dismissed,  and  that  the  interlocutors  therein  com' 
plained  of  be  affirmed. 
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COURT   OF   SESSION. 


Samuel  Stirling,  and  others,  accept-1 
ing  and  acting  Trustees  of  John\ Appellants \ 
Mackenzie^  deceased    -        -        -J 

Robert  Forrester,  Treasurer  to  the! 

Governor  and  Company  of  the  Bank  \Eespondent. 
of  Scotland         -        -        -        -J 

The  Bank  of  Scotland  having  discounted  bills  to  the 
amount  of  8,000  /.  which  were  dishonoured,  the  ac- 
ceptors becoming  bankrupts,  agree  with  the  drawers 
to  retain  the  dishonoured  bills,  and  receive  the  divi- 
dends which  might  become  payable  from  the  bank- 
rupt estates  ;  and,  as  additional  security,  to  take  four 
promissory  notes,  indorsed  by  four  sureties,  for  2,000/. 
each,  to  guarantee  the  unsatisfied  bills,  or  any  balance 
upon  them  which  might  remain  unpaid,  to  tne  extent 
of  2,000  /.  each.  This  agreement  having  been  carried 
into  effect ;  when  the  notes  were  nearly  due,  upon  the 
application  of  the  original  debtors  for  delay  of  pay- 
ment, the  Bank  of  Scotland  gave  up  one  of  the  pro- 
missory notes,  and  accepted  a  new  one  from  the 
surety  who  had  indorsed  it;  renewed  notes  were  also 
given  by  two  other  of  the  sureties,  aud  with  the  fourth 
surety,  a  treaty  was  carried  on,  respecting  a  renewal, 
pendmg  which  he  died.  The  dishonoured  bills  had  also 
been  delivered  over  by  the  Bank  to  the  original  debtors, 
upon  the  treaty  for  the  renewal  of  the  notes. 

Held,  (reversing  pro  tanto  the  judgment  of  the  Court  below,) 
that  the  fourth  surety  and  his  estate,  by  the  legal  effect 
of  the  transaction,  was  discharged  as  to  three-fourths, 
and  liable  only  as  to  one  fourth,  of  the  balance  due  upon 
the  dishonoured  bills,  after  giving  credit  for  all  monies 
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1831.  received  or  receivable  from  any  of  the  parties  upon  the 

'        ^ '  bills,  or  their  estates ;  and  that,  on  payment  of  such 

^j^^^^  fourth  part  of  such  balance,  the  Bank  were  responsible 

an   o   era  ^^  ^j^^  estate  of  the  fourth  surety  for  all  future  divi- 

FOREESTER.  deuds  upou  the  dishonoured  bills. 


A  COMPANY  conducting  business  at  Dunferm- 
line, under  the  firm  of  James  and  Geoi^e  Spence, 
employed  Mr.  Faterson,  banker  in  Edinburgh,  as 
their  money-broker  and  banker,  lodging  in  his  hands 
the  bills  which  by  the  usage  of  their  trade  they 
obtained  from  their  customers  at  long  dates.  In 
return,  Faterson  and  his  agents  in  London,  Robert- 
son, and  Stein,  and  Tod  and  Company,  accepted 
bills  drawn  by  Messrs.  Spence,  which  were  dis- 
counted with  Mr.  Hunt,  the  agent  for  the  Bank 
of  Scotland  at  Dunfermline.  Mr.  Hunt,  and  his 
cautioners  in  the  bond  granted,  in  consideration  of 
his  official  trust,  were  liable  to  the  Bank  for  these 
discounted  bills,  and  all  consequent  loss. 

In  the  autumn  of  1810,  Mr.  Faterson  and  his 
agents  failed,  leaving  unretired  with  the  Bank  of 
Scotland  acceptances  of  bills  drawn  by  Messrs. 
Spence  to  the  extent  of  8,200/.  Being  liable  for 
these  acceptances,  Messrs.  Spence  proposed  that  the 
Bank  should  retain  the  acceptances  by  Mr.  Pater- 
son  and  his  agents,  and  draw  the  dividends  which 
might  be  due  from  the  bankrupt  estates;  and  for 
additional  security,  that  four  gentlemen  should  gua- 
rantee the  unsatisfied  bills,  or  ani/  balance  upon 
them  that  might  remain  unpaid,  to  the  extent  of 
2,000 /•  each.  This  proposal  was  accepted  by  the 
directors  of  the  Bank ;  and  accordingly  Mr.  Mac- 
kenzie, the  Appellants  constituent,  indorsed  to  Mr. 
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{^  Hunt  a  promissory  note  for  2,000/.  at  eighteen 
,11  months,  granted  by  Messrs.  Spence,  and  bearing 
Y  date  December  1st.  1810.  Similar  notes  of  the  andotben 
I'  same  date  and  currency  were  indorsed  to  Mr. 
Hunt,  one  by  Mr.  John  Spence,  another  by  Mr. 
.  Bealson,  and  a  third  by  Mr.  Haig.  All  these 
..  notes  were  then  indorsed  by  Mr.  Hunt  to  Mr. 
.  Forrester,  treasurer  of  the  Bank  of  Scotland,  the 
.'  Respondent;  and  the  unsatisfied  bills  were  also 
'  placed  in  his  hands. 

The  form  of  the  obligation  was  a  promissory  note 
*  by  James  and  George  Spence  to  Mr.  Mackenzie, 
'  dated  1st  December  1810,  and  payable  eighteen 
'  months  after  date,  indorsed  by  Mr.  Mackenzie  to 
^  Mr.  Hunt,  and  by  Mr.  Hunt  to  the  Respondent, 
'    as  treasurer  of  the  Bank. 

'  When  the  promissory  notes  thus  obtained  became 
nearly  due,  Messrs  Spence  again  applied  to  the 
directors  of  the  Bank  for  further  delay  of  payment, 
requesting  at  the  same  time  that  their  note  in- 
dorsed by  Mr.  John  Spence  might  be  given  up. 

In  answer  to  this  application,  by  a  letter  from 
the  accountant  of  the  Bank,  dated  the  27th  of 
April  1812,  after  stating  the  balance  due  on  the 
discounted  bills,  and  the  manner  in  which  the 
payment  of  that  balance  was  collaterally  secured, 
Messrs.  Spence  are  informed  that  the  directors  agree 
to  the  liquidation  of  the  balance  by  a  bill  or  note 
from  Messrs.  Spence,  jointly  and  severally  with 
Messrs.  Beatson,  Haig,  Mackenzie,  and  Hunt,  pay- 
able  three  months  after  date.  By  another  letter  of 
the  same  date,  Messrs.  Spence  are  informed  that 
^^  the  directors  have  ordered  their  new  promissory 
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"  bertson  and  Stein,  which  were  inclo 
**  ter,  and  directed  to  be  given  up  (am 
*'  t(^ther  with  the  original  note  fo 
"  doned  to  them  b;  Mr.  John  Spenc 
"  tee." 

Some  time  after  this  transaction,  bui 
does  not  appear,  the  bills  were  again  r 
Bank ;  and  in  the  accounts  exhibited 
which  were  made  up  to  the  5th  ofOctob 
is  gtren  for  the  dividends  received  upo 

Hie  directors  had  taken  a  renewe 
note,  indorsed  by  Mr.  John  Spence,  su 
Navy,  dated  27th  April  1812,  at  thre 
1,997/.  4s.  2d.  in  lieu  of  the  origi 
2,000/.;  and  according  to  the  prc^ 
Messrs.  Spence,  they  expected  to  receiv 
notes,  each  indorsed  by  one  of  the  thn 
whose  original  notes  were  to  fall  due 
June  1813. 

On  the  8th  of  May  1813,  Mr.  Mac 
to  Mr.  G.  Spence  a  letter,  in  which,  a 
that  the  bill  for  2,000  /.  which  he  had 
about  to  fall  due,  and  that  a  dividend  v 
out  of  Paterson's  estate,  he  says,  **  n 
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wrote  to  Mr.  Mackenzie,  informing  him  of  the  new      iBai. 
arrangement  made  with  the  Bank,  that  a  new  note    Stirling 
for  the  whole  amount  would  be  forwarded  for  his   *^  °**" 
indorsement,  and  if  any  dividend  should  be  received  forrestm, 
on  the  dishonoured  bills,  it  would  be  placed  by  the 
Bank  to  the  credit  of  the  new  bills  given  for  their 
security. 

Mr.  Mackenzie  being  unwell  when  he  received 
this  letter,  his  daughter,  Miss  Mackenzie,  wrote  a 
letter,  dated  the  1 3th  May  1812,  to  his  agent  Mr. 
Pearson,  desiring  him  to  inform  Mr.  Spence  that 
her  father  would  accept  the  2,000  /.  bill  when  sent. 

In  answer  to  this  letter,  Mr.  Pearson,  on  the 
14th  May  1812,  wrote  to  Miss  Mackenzie,  to  inform 
her  that  he  should  mention  to  Mr.  Spence  what  she 
stated  as  to  the  2,000/.  bill. 

On  the  15th  May  1812,  Messrs.  Spence  wrote 
to  Mr.  Mackenzie  as  follows :  "I  now  enclose  for 
'*^  your  indorsation  our  note  to  you  for  2,000  /.,  at 
**  three  months,  from  3d  June  1812,  which  please 
"  indorse  above  Mr.  Charles  Hunt's  name.  As  this 
**  bill  is  to  lie  with  the  Bank  of  Scotland,  and  to  be 

applied  for  our  account  and  behoof  solely,  we 

hereby  oblige  ourselves  to  free  and  relieve  you  of 
**  the  same,  when  due,  and  also  oblige  ourselves  to 
**  give  you  any  satisfactory  line  necessary.  We 
'*  omitted  to  mention  above,  that  this  bill  is  to  re- 
^*  tire  ours  for  the  same  amount,  indorsed  by  you, 
^*  due  the  ist-4th  June  1812,  and  that  upon  lodg>* 
**  ing  this  bill  with  the  Bank  of  Scotland  they  give 
"  up  the  other  one,  which  we  will  return  you.'* 

Mr.  Mackenzie  died  on  the  21st  of  May  without 
having  indorsed  the  new  promissory  note. 


it 
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On  the  2d  of  June  1812,  Messrs.  Spence  wrote 
STIRLING    *  letter  to  the  Bank,  enclosing  their  new  promissory 
and  others   notes,  informing  them  that  Mr.  Mackenzie  had  died 
jroRRmER.  before  he  could  fulfil  his  promise  of  indorsement* 
and  suggesting,  that  as  Mr.  Mackenzie  had  intended 
and  engaged  to  indorse  the  note,  it  would  be  the 
same  security  to  the  Bank  to  let  the  old  note  lie 
over  for  three  mouths.    But  the  directors  would  not 
i^ree  to  accept  of  the  new  note  without  the  indorse- 
ment;  and  Mr.  Mackenzie's  original  note   when 
it  fell  due  was  protested  *^  at  the  instance  of  Robert 
"  Forrester,  Esq.  treasurer  to,  and  for  behoof  of, 
'^  the  Bank  of  Scotland,  the  holder,  against  James 
''  and  George  Spence,  manufacturers  in  Dunferm- 
^'  line,  the  grantors,  John  Mackenzie,  Esq.  indorser, 
**  and  Charles  Hunt,  late  agent  for  the  Bank  0. 
"  Scotland  at  Dunfermline,  also  indorser." 

This  protest  was  intimated  to  Mr.  Mackenzie's 
representatives,  by  an  official  letter  from  the  Bank, 
and  was  also  duly  recorded  in  the  books  of  session. 
On  the  24th  May  1813  the  directors  demanded 
from  Mr.  Mackenzie's  representatives  payment  of 
the  sum  contained  in  the  promissory  note  which  he 
had  indorsed,  which  being  refused,  an  action  was 
brought  by  the  Respondent  in  the  name  and  on  the 
behalf  of  the  Bank  of  Scotland. 

The  case  having  come  before  Lord  AUoway,  as 
Ordinary,  his  Lordship,  after  hearing  counsel,  grant- 
ed a  diligence  for  recovering  writings,  and  appointed 
the  Appellants  to  state  in  a  condescendence  the 
grounds  of  their  defence.  Such  a  condescendrace 
having  been  lodged,  and  followed  by  answers,  and  the 
documents  upon  which  both  parties  founded  having 


'  ON  APPEALS  AND  WRITS  OF  ERROR.  r,8i 

ifig  been  produced,  the  Lord  Ordinary  pronounced       1821. 

the  following  interlocutor :  "  The  Lord  Ordinary  stirliko 
.  **  having  considered  the  condescendence  for  the  De-  and  others 
/  "  fenders,  answers  thereto  for  the  Pursuer,  produc-  fokresteiu 

**  tions  and  whole  process,  finds,  that  this  action 
^*  **  proceeds  on  a  bill  granted  to  the  late  Mr.  Mac- 
^}  ^'  kenzie  by  Messrs,  Spence,  and  discounted  by  Mr. 
'*  "  Hunt,  as  the  agent  for  the  Bank  of  Scotland  at 

*  **  Dunfermline  :  Finds,  that  this  bill  was  indorsed 
^  "  by  Mr.  Mackenzie,  together  with  other  three  bills, 
'■  "  by  Mr.   Haig,  by  Mr.  Beatson,  and  Mr.  John 

*  "  Spence,  for  2,000  /•  each,  in  order  to  operate  to 

*  **  the  Bank  of  Scotland  as  a  security  for  a  sum  ex- 

*  "  ceeding  8,000  /.,  in  which  Messrs.  Spence  then 

*  "  stood  indebted  to  the  Bank,  arising  from  the  re- 
if  **  turned  bills  of  David  Paterson,  Robertson  and 
i  **  Stein,  and  Tod  and  Company,  which  Messrs. 
I  "  Spence  had  negotiated  with  the  Bank :  Finds,  that 
fl  "  when  the  bills  indorsed  by  Mr.  Mackenzie  and  the 
li  "  three  other  gentlemen  became  due,  although  Mr. 
i  **  Mackenzie  was  not  a  joint  obligant  for  the  8,000  /.» 
ii  **  and  could  only  be  liable  upon  his  separate  obliga- 
rf  **  tion  for  the  2,000  /.,  yet,  as  it  appears  from  Mr. 
f  **  Sandy's  letter  that  the  Bank  werd  well  acquainted 
I    **  with  the  nature  of  the  transaction,  and  that  these 

**  four  obligants  had  merely  interposed  their  security 
I  "  for  Messrs.  Spence  to  the  amount  of  2,000  /.  each, 
I  •*  in  relief  of  8,000  /.  due  by  the  Spences  to  the 
I  *•  Bank,  so  the  Bank  could  only  have  proceeded 
I  ** -against  them  by  giving  them  a  proportionable  and 
I  **  equitable  relief  of  the  debts  which  they  had  been 
I      **  able  to  recover  from  the  original  obligants :  Finds, 

*^  that,  although  it  is  alleged  that  the  Bank  had  given 

VOL.    III.  Q  Q 
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18-J5.       *'  up  to  Messrs.  Spence  the  bills  whicli  theyhdJrji' 
TIB  "  Robertson  and  Stein,  which  formed  part  oftbe 

■ndoth«fs  "  8,000  /.,  yet  this  was  done  merely  for  the  purpose 
roiatsTEi.  *'  of  drawingthe  dividend  from  Robertson  andStai, 
"  and,  this  being  done,  these  bills  were  again  reslomi 
■"  to  the  Bank  ;  and  credit  is  given  in  the  account 
"  exhibited  by  the  Bank  for  the  dividends  so  dnmi: 
"  Finds,  that  when  the  four  bills  for  2,ooot  oA 
"  became  due,  Messrs.  Spence  had  applied  to  ibor 
*'  A'iends  and  to  the  Bank  for  a  renewal  of  thesuK 
"for  three  months;  and  t/tat  it  is  inslrvckd  k 
"  Miss  Mackaizie's  letter,  written  by  /lerjaiia'i 
"  order,  that  he  had  also  agreed  to  renew  hit  M- 
"  gallon  for  three  months  ;  and  Mr.  Haig  ili- 
"  Beatson,  and  Mr.  John  Spence,  having  aJsoco 
"  sented  to  a  renewal  of  their  obligation,  ncwhilii 
"  upon  their  part  were  discounted  ;  but  jNtr.  Jk- 
"  kenzie  having  died  after  the  bill  had  bet'R  seotii 
"  him  to  be  signed,  his  bill  was  not  renewed,  ba! 
"  the  former  bill  was  protested,  and  duly  intiiiutBi 
*' to  the  representatives:  Finds,  that  in  these cii- 
**  cumstances  the  renewal  of  the  other  three  billi 
'  and  Mr.  Mackenzie  having  previously  assented  f' 
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upon  the  part  of  the  Defenders  to  show  that  the       ^^j^^-    ^ 
**  Bank  had  attempted  to  give  any  of  the  obligants    stirhno 
"  the  least  preference  over  the  rest ;  and  as  it  is  not   ^"^  ^^^^'^ 
"  disputed  that  the  balance  due  to  the  Bank  still  iorrester. 
greatly  exceeds  the  sum  of  2,000/.  contained  in 
the  promissory  note  indorsed  by  Mr.  Mackenzie, 
after  giving  credit  for  all  the  sums  which  they  have 
been  enabled  to  recover  from  the  other  obligants, 
I    "  decerns  against  the  Defenders  as  Mr.  Mackenzie's 
I    **  representatives,  for  payment  of  the  sum  contained 
I    "  in  the  said  promissory-note,  with  interest  thereon 
1    *•  since  the  same  became  due." 
I        Upon  this  judgment,  the  Respondent  gave  in  a 
representation,  in  which  he  prayed  the  Lord  Ordinary 
to  alter  the  interlocutor,  in  so  far  as  it  connected 
Mr.  Mackenzie's  note  with  the  other  three  pro- 
missory-notes, and  either  at  once  to  decern  generally 
against  the  Appellants ;  whereupon  the  Lord  Ordi- 
nary superseded  advising  this  representation,  until 
the  representation,   and   additional   representation 
upon  the  part  of  Mr-  Mackenzie's  representatives, 
came  to  be  advised.     And  on  advising  the  same, 
with  the  representation  for  the  Appellants,  he  re- 
fused the  representation,  and  adhered  to  the  inter- 
locutor  complained  of. 

Two  other  representations  on  the  part  of  the 
Appellants  were  followed  by  similar  decisions. 

Both  parties  reclaimed  by  petition  to  the  First  Divi- 
sion of  the  Court ;  and  the  petition  of  the  Appel- 
lants was  disposed  of  by  this  interlocutor :  "  The 
**  Lords  having  heard  this  petition,  they  refuse  the 
"  desire  of  it,  and  adhere  to  the  interlocutor  reclaimed 
**  against ; "  and,  of  the  same  date,  their  Lordships 

Q  Q  2 


584  CASES  IN  THE  HOUSE  OF  LORDS 

i8ai.  pronounced  as  follows,  on  the  petition  of  the  Re* 

STIRLING  spondents :  "  TTie  Lords  having  resumed  considera- 

and  others  "  tion  of  this  petition,  they  refuse  it  as  unneces- 


FORRESTER,      sary. 


The  parties  again  offered  petitions  against  these 
interlocutors,  when  the  following  judgment  was  pro- 
nounced on  both :  **  The  Lords  having  heard  this 
"  petition,  they  refuse  the  desire  of  it,  and  adhere 
"  to  the  interlocutor  reclaimed  against/' 

The  cause  having  afterwards  come  to  be  heard 
before  the  Lord  Ordinary,  on  the  point  of  expences, 
the  question  was  remitted  to  the  auditor,  with  the 
instruction,  that,  in  taxing  the  amount,  he  shall  strike 
out  the  expence  of  the  representations  and  petition 
for  the  Bank ;  and,  finally j'udgment  was  pronounced, 
approving  th6  auditor's  report,  and  assessing  the 
expences  to  the  lum  of  80  /.  14  s.  11  d.  for  which, 
and  the  dues  of  extracts,  decerns. 

Against  the  interlocutors  of  2  4th  November  1815, 
17th  May,  11th  June,  4th  July,  28th  November, 
and  10th  December  1816,  and  of  2 2d  January 
1817,  the  Appellants  entered  their  appeal.  The 
Respondent  also,  on  his  part,  took  the  necessary 
measures  for  keeping  open  the  interlocutors,  in  so 
far  as  they  tended  in  any  degree  to  limit  the  found- 
ation of  his  argument.  A  cross-appeal  was  entered 
for  that  purpose. 

« 

For  the  Appellants,  the  Attomey-Generaly  and 
Mr.  C.  fVarren. 

Arg;.  The  original  proposal,  as  appears  by  the  letters  of 

33  &  «8  Feb.  jyf  esgrs.  Spence  to  the  Bank,  was  to  procure  security 
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I  to  the  amount  of  8,000 /.*;  but  this  was  only  to  be       1821. 
\    *n  aid  of  the  dividends  on  the  returned  bills.     Each  ' ^ ' 

STIRLING 

surety  was  liable  till  the  8,000/.  was  paid  ;  but  his  and  others 
I  responsibility  was  limited  to  2,000/.  and  was  liable  jorrester. 
^  to  be  further  limited  by  payments  on  the  doubtful 
I  notes.     It  was  considered  as  one  joint  transaction 
,;  of  suretyship,  and  so  the  claim  was  made  for  the 
I    Respondents,  as  appears  by  their  accounts,  in  which 
I   the  expences  as  to  one  are  charged  against  all  the 
J    sureties  f ;  and  the  Bank  had  no  right  to  relieve  one 
I    of  the  sureties  without  the  privity  of  the  others; 
^    The  returned  bills  were  given  up  absolutely,  not  for 
the  pretended  purpose  of  obtaining  the  dividends ;{;. 
By  giving  up  those  bills  to  the  principal  debtors, 
and  taking  a  new  security  from  one  of  the  sureties, 
the  other  sureties  were  discharged ;  for  then,  by 
that  transaction,  part  of  their  remedies  were  lost, 
and  their  relative  situation  was  altered. 

In  any  cross-action  against  J.  Spence  for  contri- 
bution, the  other  sureties  could  not  have  had  the 
same  remedy ;  by  accepting  a  new  security  from 
J.  Spence,  they  discharged  him  from  the  old  se- 
curity. The  letter  written  by  Mackenzie's  daughter, 
in  answer  to  the  proposal  by  the  Bank,  could  not 
bind  him,  especially  as  he  was  not  informed  of  the 
circumstances.  If  one  of  several  co-sureties  pays 
more  than  his  share  of  the  debt  secured,  he  has 
a  right  of  contribution  against  the  others,  Deering 
V.  Lord  Winchehea  \.   By  discharging  the  obligation  • 

*  See  the  letters  in  the  appendix  to  the  Appellant's  printed 
case,  pp.  13  &  14. 

f  See  the  appendix  to  the  Appellant's  printed  case,  the  last 
item  of  the  accQunt. 

X  Letters,  23  &  27  April  1819.    Appx.  to  A.  ]?•  C* 

§  2  Bos.  &  Pul.  370. 

QQ3 


ances  of  Robertson  and  Stein  might 
of  the  iaducements  to  the  contract. 
the  new  note,  John  Spence  was  discha 
original  debt,  and  consequently  from 
10  contribute.  At  law  It  has  been  doi 
an  assumpsit  is  raised  against  a  surety 
most,  the  aliquot  part  only  can  be  reco 
V.  Edwards*.  But  in  equity  the  si 
cover,  from  a  solvent  co-surety,  the  fu 
according  to  events. 

Independently  of  all  other  objectic 
io  prosecuting  the  remedies  against 
debtors,  was  sufficient  to  discharge  the 

For    the   Re^ondents,     Mr.  We 
Mr.  W.  Adam, 

The  note  given  by  Mr.  Mackenzie 
and  unconnected  with  the  other  no 
granting  indulgence  to  the  other  o] 
Bank  did  not  weakoi  their  right  of  rec 
Mr.  Mackenzie,  or  his  representatiTes. 

The  proposal,  stated  in  the  correspc 
each  obligant  should  be  bound  for  du 
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was  rejected^  and  the  notes  were  accordingly  taken 
in  a  separate  form.     A  bill  or  a  promissory-note  is    §tiblino 
considered  as  money ;  and  the  doctrine  of  law  as  *"^  ""J;^" 
to  cautioners  is  not  applicable  to  the  case.     Ersk.  'obresteb. 
B.  3.  tit.  2,  8.  34.     Sharp  v.  Harvey^  24  Juna 
y8o8*     Macdougal  v.  Foyer ^  13  February  1810; 

The  bills  due  by  Robertson  and  Stein  were  put 
into  the  hands  of  Messrs.  Spence,  merely  in  order 
to  enable  them  to  draw,  for  the  Bank's  behoof,  the 
dividends  due  upon  them  from  the  bankrupt  estate^ 
of  Robertson  and  Stein.  Messrs.  Spence  aceotd^ 
ingly  drew  these  dividends^  which  were  paid  over 
to  the  Bank,  and  were  placed  to  the  credit  of 
Messrs.  Spence's  debt;  and,  upon  this  object  being 
effected,  the  bills  were  returned,  and  have  ever 
since  remained  in^  the  possession  of  the  Bank.  The 
account  exhibited  by  the  Bank  shows  that  credit 
was  given  for  these  dividends.  The  Lord  Ordinary 
was  satisfied,  that  the  Respondent's  statement  on 
this  point  was  correct,  and  found  accordingly. 

The  note  for  2,000/.  which  was  indorsed  by  Mr. 
John  Spence,  was  not  a  surrender,  but  a  renewal. 

The  transaction  with  regard  to  John  Spence's 
note  was  not  essentially  different  from  what  was 
done  with  regard  to  the  other  notes,  and  the  whole 
complaint  of  the  A^ellants  resolves  merely  into 
this:— that  the  Bank,  instead  of  doing  diligence 
upon  these  notes,  when  they  fell  due,  took  renewals 
of  them,  and,  by  thus  giving  indulgence,  injured  or 
weakened  Mr.  Mackenzie's  right  of  relief..^ 

The  cautioner  is  not  free,  because  the  creditor, 
allows  the  principal  debtor  reasonable  indulgence, 
and  abstains  from  following  out  immediate  diligei 

a  a  4 
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Erskine  *  lays  it  down,  "  That  the  cautioner  cm- 
'  tinues  bound,  though  the  creditor  should  set  tie 
"  debtor  at  hberty  after  he  was  apprehended  by  tbe 
,  "messenger,  but  before  his  actu:U  imprisonment; 
"  for,  as  no  creditor  can  be  compelled  by  3  caa- 
"  tioner  to  use  diligence  against  the  debtor,  neitbtr 
"  can  he  be  compelled  by  him  to  cousummate  u 
'*  incomplete  diligence."  Nor  is  it  of  any  conse- 
qaencc,  that,  during  the  delay  so  granted,  one  or 
more  of  the  co-obligants  may  have  become  insolreu 
The  very  object  of  taking  a  cautionary  obligation  k 
to  secure  the  creditor  against  insolvency ;  and,  if 
the  obligation  does  not  fall  in  consequence  of  delir 
being  granted,  the  circumstance  of  insolvency  after- 
wards happening  cannot  at  all  weaken  its  efikti 
This  is  implied  in  the  passage  quoted  from  Ersiinet; 
and  Lord  Bankton  still  more  directly,  after  ii- 
daring  that  the  creditor  is  not  entitled  to  disclaims 
any  of  the  obligants,  immediately  adds,  "  His  siif- 
"  fering  the  principal  debtor  to  become  insolvent 
"  will  not  prejudice  him,  because  the  others  jointly 
"  bound  ought  to  have  secured  their  own  relief' » 
"  that  the  same  objection  of  negligence  that  tbfT 
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Mr.  Mackenzie  must  be  held  to  bar  all  challenge  at       i8ai. 
the  instance  of  his  representatives.  stj 

If  the  Appellants  had  not  been  willing  that  the  ^^  ^^^^ 
renewals  of  the  notes  should  take  place,  it  was  in  forrester^ 
their  power  to  have  guarded  against  the  conse* 
quences  of  that  measure.  Upon  the  intimation  of 
the  dishonour  of  the  bill,  upon  which  Mr.  Mac- 
kenzie stood  bound,  his  representatives  might  have 
insisted,  (hat  the  Bank  should  immediately  close  the 
account,  and  receive  their  proportion  of  the  loss, 
corresponding  to  Mr.  Mackenzie's  note  for  2,000/.^ 
but  so  as  not  to  exceed  that  sum. 

In  the  course  of  the  argument  the  following 
observations  were  made : — 

The  Lord  Chancellor : — If  this  were  the  case  of 
an  entire  debt,  there  is  no  doubt  that  giving  time 
would  discharge  the  surety.  It  is  clear  that,  in  the 
circumstances  stated,  J.  Spence  could  not  have  been 
called  on  for  contribution.  The  transaction  with 
the  Bank  effected  an  absolute  discharge.  It  is  a 
new  and  important  question.  Suppose  the  guarantee 
had  been  confined  to  the  2,000/.;  was  itnotdia- 
charged  by  the  transaction  with  J.  Spence  ?  Is  it 
not  discharged  to  the  amount  which  J.  Spence 
would  have  been  liable  to  contribute?  If  the 
giving  up  of  the  bills  does  not  effect  a  discharge  of 
the  sureties,  then  the  amount  of  the  dividend  upon 
them  is  to  be  received  for  the  sureties.  But  is  a 
surety  to  be  put  in  the  situation  of  being  driven 
into  the  account  of  a  bankrupt  estate,  and  the 
question  what  it  may  or  may  not  pay  ?  In  another 
point  of  view,  the  bills  of  Robertson  anid  Stein^ 
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itei.  provable  under  the  bankruptcy,  were  considereJ 
'  as  part  of  the  original  security.     The  sureties  had 

^^oSm  a  right  to  stand  as  cestui  que  trust  of  the  proof. 

^oEBMTEB.  '^^  sureties  might  Aus  have  received  more  than 
tbey  could  in  any  other  way.  The  case*  before 
tcMPd  Kenyon  is  material.  Formerly  it  was  thought 
that  the  remedy  was  only  in  equity  t  j  but  in  that 
case  it  was  held,  that  if  one  in  the  nature  of  surety 
)^id  a  debt,  he  might  bring  an  action  against  the  par- 
ties liable  for  the  debt.  Until  I  became  acquainted 
ivith  that  case,  I  thought  the  remedy  must  be  in  equity. 

Lord  Redesdale  : — In  the  account,  credit  is  given 
for  part  of  the  debt  from  Robertson  and  Stein; 
the  Respondents  give  up  the  old  note,  take  a  new 
security  for  a  different  one  from  John  Spence,  and,  as 
part  (^  the  transaction,  give  up  to  him  the  bills  from 
Robertson  and  Stein,  and  the  benefit  of  the  dividends. 

The  principle  established  in  the  case  of  Deering 
V.  Lord  fVifwhelsea  is  universal,  that  the  right  and 
duty  of  ccmtribution  is  founded  in  doctrines  of 
equity ;  it  does  not  depend  upon  Contract.  If 
several  persons  are  indebted,  and  one  makes  the 
payment,  the  creditor  is  bound  in  conscience,  if  not 
by  con^ct,  to  give  to  the  party  paying  the  dc^  all 
his  remedies  against  the  other  debtors.  The  ca^s 
of  average  in  equity  rest  upon  the  same  principle. 
It  would  be  against  equity  for  the  creditor  to  exact 
or  receive  payment  from  one,  and  to  permit,  or  by 
his  conduct  to  cause,  the  other  debtors  to  be  exempt 
from  payment.  He  is  bound,  seldom  by  contract, 
but  always  in  conscience,  as  far  as  he  is  able^  to  put 

*  8  T.  R.  310.  See  the  note  in  Selwyn's  at  N.  P.  vol.  i.  p.  75^ 
t  Set^  Ttnusaint  v.  Martirmantp  a  T.  It.  io§. 
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^  the  party  paying  the  debt  upon  the  same  footing       1821. 
^  •  with  those  who  are  equally  bound.     That  was  the    stibuiio 
'   principle  of  decision  in  Deering  v.  Lord  Winchebea ;  ■»*  oAws 
>   and  in  that  case  there  was  no  evidence  of  contract^  roRBBSTia* 
as  in  this.     So  in  the  case  of  land  descending  to 
coparceners,  subject  to  a  debt ;  if  the  creditor  pro- 
ceeds against  one  of  the  coparceners  the  others  must 
contribute.    If  the  creditor  discharges  one  of  the  oo- 
parceners,    he  cannotproceed   for  the  whole  debt 
against  the  others ;  at  the  most  they  are  only  bound 
to  pay  their  proportions. 


The  Lord  Chancellor  :*~This  is  a  questicm  as  to  ig  March, 
transactions  between  a  creditor  and  a  principal 
debtor  and  sureties ;  and,  as  to  the  effect  of  this 
transaction,  upon  the  liability  of  co-sureties.  The 
judgment  of  the  Court  below  cannot  stand  in  all  its 
parts.  It  will  be  necessary,  in  moving  judgment 
here,  to  state  clearly  the  doctrines  on  which  we 
proceed.  In  the  mean  time  the  agents  must  give 
answers  to  the  following  inquiries :  i«  What  became 
of  the  bills  drawn  by  Gtorge  Spence,  and  accepted 
by  Paterson  ?  Whether  the  bills  have  been  proved 
against  the  estates  of  the  several  parties,  and  whe* 
ther  any  and  what  dividends  have  been  received  ? 
2.  In  what  state  the  bills  stand)  and  who  is  entitled  to 
a  dividend,  if  made  ?  The  result  of  these  inquiries 
may  assist  those  who  have  to  advise  the  House  upon 
the  judgment.  The  case  is  extremely  important,  as 
it  regards  the  doctrines  of  equity  upon  the  liability 
of  co-sureties. 


The  Lord  Chancellor  .^-^In  thisi  cas^,  it  ^poar^  13  Jnoe 
that  the  firm  of  James  and  George  Spence  con- 
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ployed    Mr.  Paterson  as  their    money  broker  ai 

'       '       '  banker.     It  is  represented  that  the  transaction "» 

Bod  oti;ers    Carried  on  by  their  lodging^  bills  in  his  haiids,aiid,D 

lORRESTEH.  r^tum,   drBwing   bills   on    him    and    his  agents  ii 

London ;  which,  being  accepted  by  theni,  were  &^ 

counted  with  the  agent  for  the    Bank  of  Seotbi 

Paterson  and  his  agents  having  failed,  leavinglie 

bills,  drawn  by  Messrs.  Spence  to  a  large  amiwE, 

unsatisfied  in  the  hands  of  the  Bank  of  ScotUni 

Upon  this  event,  it  was  agreed  that  a  security  shooU 

be  taken  from  four  sureties,  to  guarantee  to  tix 

Bank  the  payment  of  any  balance  upon  the  iinati?- 

•ih*"         fjgj  bills,  which,  after  receipt  of  the  dividends  frira 

the  bankrupt  estates,  might  remain  unpaid,  to  i1k 

amount   of  2,000/.  each.     Four    pronjissory-notH 

for    2,000/.    were    accordingly    made    by  Messri 

Spence,  and  indorsed  to  the  treasurer  of  the  Itaak, 

in  whose  hands  the  unsatisfied  bills  were  also  pIsKii 

for  the  purpose  of  receiving  the  dividends. 

It  is  represented  in  the  printed  case,  on  the  part 
of  the  Appellants,  that  although  the  securities  in 
in  form  separate,  it  was  in  fact  one  individual  tnifr 
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"of  the  sureties  (Mr.  J.  Spence),  was  to  be,  and  was,       iSau 
'  in  fact,  given  up  before  this  transaction  was  com-    stirlino 
•  pleted.     Mr.  Mackenzie  died  without  having  as*  ^^  ^^^ 
K  sented  to  the  renewal  of  the  notes,  as  the  Appellants  fo&bester. 
i    allege.   The  Respondents  contradict  that  allegation ; 
)   but  I  think  it  appears  from   the  evidence  that  a 
i   treaty  was  pending,   which  was  "not  carried  into 
i    actual  agreement. 

i        Under  these  circumstances^  the   Bank  refused 
r    to  delay  their  remedy  upon  the  old  note  for  three 
{    months,  or  to  accept  of  the  new  note  without  the 
I    indorsement  of  Mr.  Mackenzie ;   and  when  the 
I    original  note   fell   due,   it  was  protested,  and  an 
;    action  was  brought  upon  it  against  the  representa- 
j    tives  of  Mr.  Mackenzie.     By  the  first  interlocutor 
I     in   this  action,  it  is  found  that  the  Bank  could 
not  have  proceeded   against  the  sureties  without 
giving  them  a  proportionable  and  equitable  relief  of 
the  debts  which  they  had  been  able  to  recover  from 
the  original  obligants ;  that  the  bills  of  Robertson 
and  Stein  had  been  given  up  merely  for  the  purpose 
of  drawing  the  dividend,  which,  being  received,  were 
credited  in  the  account,  and  the  bills  returned  to 
the  Bank ;  that  Mr.  Mackenzie  having  assented  to  a 
renewal,  his  representatives  were  not  entitled  to  be 
relieved  from  the  payment  of  the  original  bill ;  that 
after  the  intimation  of  the  dishonour  they  might  have 
brought  the  account  to  a  close,  and  paid  their  pro- 
portion of  the  loss ;  that  there  was  no  proof  that  the 
Bank  had  given  a  preference  to  any  of  the  obligants; 
and  as  the  balance  due  to  the  Bank,  after  giving 
credit  for  the  monies  recovered  from  the  other 
obligants,  exceeded  2,000/.  that  the  Pursuer  was 
entitled  to  recover. 


^  CASES  IN  THE  HOUSE   OF  LORDS 

,     '^"-    .      On  the  part  of  the  Appellants  it  is  contEnU, 
sTisLiNc     in  contradiction  to  the  finding  of  this  interiocntv, 

mndoihen  jij^j  ([jg  ^jUg  ^f  Robertson  and  Stein  were  pro 
up,  not  merely  for  the  purpose  alle^d,  but  ttoA 
and  irrevocably,  and  that  the  situation  of  thc-OT- 
ties  by  that  act  was  altered,  and  the  obligatioa  4 
Mackenzie  thereby  released. 

The  four  promissory -notes  may  be  considered « 
one  transaction  of  suretyship.  They  are  s^ma 
in  form  ;  but  the  effect  in  equity,  as  to  the  oWp- 
tion  of  the  parties,  was  such,  that  the  creditonm 
bound  to  act  as  if  all  the  notes  fonned  one  tnnafr 
tion  of  suretyship.  The  ground  of  complaint  sgnu 
the  interlocutor  was  fully  argued  at  thebar,  rnds 
stated  in  the  cases.  It  will  be  necessary,  in  c* 
sidering  the  merits  of  the  appeal,  to  attend  paitini- 
larly  to  the  matter  of  the  correspondence.  At 
application  having  been  made  to  the  Bank  br 
Messrs.  Spence  for  delay  of  payment,  and  tk 
delivery  of  their  note  indorsed  by  Mr.  John  Spen«. 
by  a  letter  of  the  27th  of  April  1S12,  Mtsr. 
Spence  are  informed  that  the  Bank  wiJl  accept,  fiv 
the  balance  stated  to  be  due,  a  new  bill  from 
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transaction  had  taken  place.     By  the  Appellants      1821. 
it  is  contended,  that  this  transaction  put  an  end  "" 


STIRLING 


9. 

FOBRESTEKi 


I  to  the  whole  demand  upon  Mackenzie's  repre-  aodothen 
[  sentatives.  The  Respondents  contend,  that  at  all 
I  events  the  effect  was  only  partial.  If  the  transaction, 
did  not  put  an  end  to  the  whole  demand,  it  is  neces-^ 
sary  to  consider  what  was  the  effect  of  the  transac- 
tion with  regard  to  Mackenzie's  representatives,  and 
80  far  only  to  relieve  them.  Under  all  the  circum^ 
stances  of  this  case,  the  latter  is  the  true  principle 
of  decision  j  we  cannot  go  the  whole  length  of  the 
doctrine  for  which  the  Appellants  contend  *. 

Lord  Redesdale : — This  is  a  case  of  very  great, 
importance,  as  applicable  to  all  questions  where  one 
or  more  persons  make  themselves  debtors  for  others 
a&  sureties.     T^e  cross-appeal  was  waived ;  it,  quar- 
relled with  the  principle  on  which  the  judgment  of 
the  Lord  Ordin^  proceeded :  but  that  principle, 
was  perfectly  correct.     The  interlocutor  finds,  that 
**  when  the  bills  became  due,  although  Mr.  Mac- 
^'  kenzie  was  not  a  joint  obligant  for  the  8,000/.  and 
'^  could  only  be  liable  upon  his  separate  obligatio^r 
^*  for  the  2,000/. ;  yet  as  the  Bank  were  well  ac- 
quainted with  the  nature  of;  the  transaction,  that 
the  four  obligants  had  interposed  their  security) 
for  Messrs.  Spence  to  the  amount  of  2,000/.  each, 
^^in  relief  of  8,000/.  due  by  the  Spencea.  to  the) 
'*  Bank ;  so  the  Bank  co^ld  only  proceed  against. 
^*  thiem  by  giving  a  proportionable  and  equitable; 
'^  relief  of  the  debts  which,  they  had  been  able  to* 
recover  frem  tke  original  obliganta."    That  doc«^ 
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*  The  Lord  Chancellor  here  read^tbe  mniites  of  the  propoieA 
4>rder  of  the  House. 


munication  with  each  other.*  Xhe  qui 
upon  equity,  not  upon  contract ;  anc 
contract  is  to  be  implied.  The  decisi 
y.  Lord  fVmchelsea  •  proceeded  on 
law  which  must  exist  in  all  countrie 
several  persons  are  debtors,  all  shall  In 
doctrine  is  illustrated  in  that  Case  b 
in  questions  of  AveragCj  Sec.  where  th 
press  contract,  but  equity  distributes  th 
On  the  prisage  of  wines,  it  is  imn 
wines  are  taken ;  all  must  contribute 
is  where  goods  are  thrown  overboard 
of  the  ship ;  the  owners  of  the  goods 
act  must  contribute  proportionally  to  tj 
duty  of  contribution  extends  to  all  pei 
within  the  scope  of  the  equitable  obligi 
The  next  question  is,  whether  tli 
findings  of  the  Lord  Ordinary  are  fou 
the  first  is,  "-that  the  bills  of  Robert] 
**  were  given  up  to  the  Bank  merely  fo 
"  of  drawing  the  dividends."  ITiat 
disputable ;  and  the  fact  rather  dififere 
is  stated  in  the  finding.    It  is  ther 
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Under  the  circumstances  of  the  case  the  effect  of 
the  transaction  seems  to  be,  that  the  Bank,  by  their  ^ 
conduct,   took  upon  themselves  the  situation  and   and  othen 
obligation  of  the  other  sureties  with  respect  to  Mac-  ^^^^ 

kenzie ;  and  therefore  the  Bank  can  only  demand 
one  fourth  of  the  sum  secured  from  his  representa- 
tives, because  Mackenzie  was  originally  liable  to  no 
more. 

The  Bank  having  given  time,  without  obtaining 
the  final  consent  of  Mackenzie,  made  an  arrange- 
ment with  the  other  sureties  as  to  three  fourths  of 
the  debt.  The  first  part  of  the  finding  of  the  Lord 
Ordinary  is  right  and  just  in  principle  :  the  latter 
part  is  wrong  in  point  of  fact. 

Die  Merc.  13  June  1821. 

Find,  that  the  Governor  and  Company  of  the  Bank  of 
Scotland^  having  accepted  the  promissory-note  of  James 
and  George  Spence  to  John  Spence,  and  indorsed  by 
him  and  Charles  Hunt,  in  substitution  for  the  balance 
due  on  the  bills  in  the  proceedings  mentioned,  drawn 
by  James  and  George  Spence  on,  and  accepted  by, 
Robertson  and  Stein,  are  not  entitled  to  make   any 
demand  against  the  estate  of  James  Mackenzie,  de- 
ceased, upon  the  indorsement  of  the  said  John  Mac- 
kenzie on  the  promissory-note  of  James  and   George 
Spence,  dated  the  ist  of  December  1810,  in  the  pro- 
ceedings mentioned,  in  respect  of  the  said  bills  drawn  by 
James  and  George  Spence  on,  and  accepted  by,  Robert- 
son and  Stein :  further  find,  that,  under  the  circumstances 
of  this  case,  the  said  Governor  and  Company  are  en- 
titled to  demand  against  the  estate  of  the  said  John 
Mackenzie,  on  the  said  promissory-note  of  the  1st  of 
December  1810,  one-fourth   part  only  of  the  balance 
which  shall  appear  to  be  due  to  the  said  Governor  and 
TOL.  III.  u  a 


bills  iwpectively,  or  their  respective 
discharge  of  the  debt  due  to  the  aai« 
Company  upon  sucb  bills :  wid  it  is  ti 
and  adjudged,  that  the  several  interloci 
of  in  the  said  original  appeal,  so  far  a£ 
sistent  with  these  findings,  be^  and  the  e 
reversed :  further  ordered,  that  the  ca 
back  to  the  Court  of  Session  in  Scotli 
the  balance  due  from  the  estate  of  the 
kenzie  to  the  said  Governor  and  Cod 
to  such  findings:  and  the  Lords  fbrthc 
payment  of  such  fourth  part  of  such  I 
Governor  and  Company  are  bound  to 
estate  of  the  said  John  Mackenzie  oe 
any  future  dividends,  which,  afier  the  a< 
said  account  between  the  said  Goverm 
and  the  estate  of  the  said  JohD  Macken: 
the  findings  aforesaid,  may  become  pa| 
Governor  and  Company  from  the  sevei 
said  bills,  drawn  by  James  and  George 
accepted  by,  D.  Paterson  and  Todd  ai 
respect  of  such  bills  respectively:  ai 
ordered  and  adjudged,  that  the  said 
dismissed  this  House,  and  that  the  said 
far  as  they  are  therein  complained  of,  be 

"  See  Rees  v.  Berringion,  3  V.   J.  540 ; 
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N.  B.— >7^e  inititUt  L.  R.  tubjcined  to  an  article,  dtntie  an  npinion 
expreued  by  Lord  RedndaU.  In  all  other  cans  the  •ptmons  are 
thme  of  the  Lord  Chancellor. 


Abbey  lands,    see  presumption.    Tithes. 

If  a  lesser  monastery  claimed  ds  against  an  ecclesiastical 
rector  to  hold  lands  discharged  fix)m  tithes,  the  dis- 
charge not  being  reserved  upon  the  dissolution  of  the 
monasteries,  the  conunon  law  right  of  the  rector  revived. 
But  that  doctrine  is  not  applicable  to  the  case  of  two  mo- 
nasteries, the  one  claiming  an  impropriation,  and  the  other 
claiming  land,  because  both  the  bodies  were  capable  of 
making  a  complete  alienation. — 72.  Norhury  v.  Meade^ 

page  335 
ACCOUNT.    See  Tithes. 

ACQUIESCENCE.  See  Deed.  Landlord  and  Tenant. 
Lease.  Power.  Teinds.  -  -  -  -  1 
In  all  cases,  delay  of  suit,  where  parties  are  cognizant  of 
their  rights  and  under  no  legal  disability,  must  affect  a 
tardy  claim,  as  importing  a  conscious  acquiescence  in 
what  they  have  supposed  to  be  an  adverse  right.— 

WhaUey  v.  WhaUey 31 

Acceptance  of  rent  for  many  years  by  a  remainder-man 
upon  a  lease  granted  by  a  tenant  for  life  exceeding  his 
power,  does  not  make  the  lease  valid  as  against  the 
remainder-man  in  respect  of  a  clause  in  the  lease  for 
perpetual  renewal. — Higgins  v.  Rosse  -  -  83 
ADULTERY.  See  Evidence. 
ANSWER.     See  Fraud.     Issue. 

If  fraud  charged  in  the  bill  is  denied  by  the  answer,  and 
not  proved  in  the  cause,  the  Court  of  Equity,  having 
before  it  sufficient  evidence  to  decide  the  case,  ought 
not  to  direct  an  issue. — WhaUey  v.  WhaUey  -       1 
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It  i>  necesaaiy  that  all  the  ma^strate 
should  be  parties  in  the  proceeding 
appellantfl  or  as  reipondenta,  upon  ap[ 
of  Lords ;  as,  upon  a  similar  iHt>ceedin 
bj  action  of  declaratur,  all  petsona  ii 
parties. — Angut  v.  Montgomery 

Where  the  whole  body  are  not  b^ore  the 
ment  can  be  given.  Cases  which  have  fa 
traiy  to  this  doctrine  (temi.)  are  of  doi 

Whether  a  special  objection  should  1 
election,  and  a  vote,  put  upon  the  objc 
sary  preliminarjr  to  found  the  coin| 
Act — Qiuere.     Id.      •         - 

The  7  Geo.  IL  c.  i6,  s.  7,  does  not  expn 
notice  to,  and  summons  of,  magistnUei 
as  the  i6Geo.II.c  ii,s.a4;  but  the 
passed  to  explain  and  amend  the  fon 
may  be  considered  in  maoy  respects  ai 

Hie  proceeding  under  the  Act  16  Geo.  I 
two  months  after  the  election  or  wrong 
this  can  apply  to  a  case  of  conliniiant 
upon  an  election  many  yean  before 
le -election.— QiMFTf    -        .         - 

In  the  case  of  a  party,  not  a  magiatrate  < 
having  a  vote,  where  the  election  is  { 
party  has  demitted  his  office,  being  sb 
[xemb.)  there  is  no  authority  under  the 
and  i/oriiori  no  authority  to  hear  ant 
on  summary  application 
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Upon  a  summary  complaint  under  the  16  Geo.  II.  c.  11, 
s.  24,  the  Court  of  Session  have  no  power  to  award  cosU 
in  part^  the  Act  directing  that  they  shall  allow  to  the 
party  who  prevaiis^/u//  costs  of  suit.^ — Angus  v.  Mont* 
gomery  -         -        -         -         -         -         -         "P-QS 

CHARTER-PARTY.    See  Pleading. 
CHURCH.    See  Tithes. 

There  never  was  a  time  when  an  impropriation  couldbe 
made,  without  providing  in  some  way  for  the  service  of 
the  church.  After  the  15th  Rich.  II.  an  endowment  of 
a  vicar  was  required.  Before  that  statute  there  ought 
to  have  been  either  a  vicar  endowed,  or  the  service  of 
the  church  performed  by  a  curate.— L.  R.  Norbuiy 
V.  Meade        -------     ^47 

In  the  case  of  an  endowed  vicar,  he  must  have  something 
out  of  the  rectory.  It  is  incumbent  on  the  rector  to 
show  what  that  endowment  is,  and  how  it  is  limited. 
The  vicar  might  be  endowed  with  tithes  or  land,  or  an 
annual  payment.  But  the  endowment,  whatever  it 
may  be,  ought  to  be  shown,  in  order  to  entitle  the  im- 
propriate rector  to  all  the  tithes,  &c. — L.  R.  Id,      ibid. 

If  the  impropriation  was  before  the  Statute  of  Endow- 
ments, it  was  not  absolutely  imperative  by  law  to  en- 
dow  a  vicar.  Yet  some  evidence  ought  to  be  given  of 
the  impropriation ;  because  all,  except  perhaps  very 
ancient  impropriations,  had  a  vicar  endowed,  which 
was  required  by  many  of  the  pope's  bulls  for  the  pur- 
pose of  impropriation  ;  because  it  was  a  subject  of  great 
clamour  in  the  church,  that  tithes  were  appropriated  ta 
monasteries,  and  no  provision  made  for  the  due  service 
of  the  church.  It  is,  therefore,  important  that  the 
actual  impropriation  should  be  shown,  or  that  it  took 
place  before  the  time  of  legal  memory,  and  the  pay- 
ment of  tithes,  both  great  and  small,  ought  not  be  de- 
creed without  some  such  proof  of  title-— L.  R.  Id,  248. 

By  proceeding  without  such  proof  of  title  in  the  case  of  a 
rectory  impropriate,  the  protection  which  ought  to  be 
afforded  to  the  church  is  disregarded.  The  grant  of 
the  rectory  is  not  conclusive  proof  of  the  right  to  great 
and  small  tithes,  since  there  may  be  a  vicar  endowed 
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£VIDINCS. 

CONSTRUCTION.       See   Lkasb.      Ma 

Vbndob  and  Purchaber. 

A  clause  in  a  deed  (tf  uilzict  though  a 

gnnmutical,  may  be  intelligible ;  and 

a  constructioa  in  judgment  upon  a  f 

cannot  be  held  unintelligible. — EBiot  y 

CONTEMPT.     See  Practice. 

Courts  of  equity  always  act  indirectly  bj 
tempt,  except  where  the  decision  Is  up 
in  which  excepted  case  they  decree  pc 
rect  the  sheriff  to  execute  the  deer 
Kt/tiaston       .         .         .  _ 

COPARCENERS.    See  Contribution. 
CONTRIBUTION.  See  Eouity.  Principe 

In  the  case  of  land  descending  to  coparc 
a  debt,  if  the  creditor  proceeds  again: 
parceners,  the  others  must  contribute. 

If  the  creditor  discharges  one  of  the  cops 

not  proceed  for  the  whole  debt  againsl 

the  most  they  are  only  bound  to  pay  t 

— StirttTtg  V.  Forester       -         -  - 

COSTS.   See  Court  of  Sbssioh.    Dscbbb. 

Where  an  appeal  is  irregular,  the  respoi 
sent  a  counter  petition  to  have  it  di^ni 
it  as  an  effective  appeal,  by  answerini 
to  proceed,  he  will  not  be  entitled  to  cc 
Meade    -         -         -  _  . 

Not  Kiven,  because  of  delav  in  the  nma 
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upon  a  decree  dismissing  the  bill  in  the  court  below, 
no  qosts  giren  upon  affirming  the  decree  on  appeal. — 

WhaUey  v.  IVhaUey p.  i 

Where  the  substance  of  a  question  had  been  adjudged  by 
former  decisions  upon  the  admission  or  acquiescence  of 
the  party,  costs  are  given  upon  the  affirmance  of  a  sub- 
sequent judgment  on  appeal. — Mak  Dougall  v.  Ho- 
garth     ----•--.41 

A  purchaser  brought  into  court  upon  a  doubtful  title 
ought  to  be  discharged  with  dosts. — Blosse  v.  Clan' 
morris     --------62 

Upon  a  summary  complaint  under  the  16  Geo.  II.  c.  10, 
s.  24,  the  Court  of  Session  have  no  power  to  award 
costs  in  part,  the  Act  directing  that  they  shall  allow  to 
the  party  who  prevailed  full  costs  of  suit. — Angus  v. 
Montgomery    -------c^ 

CO-SURETIES.     See  Principal  and  Surety. 

COVENANT.     See  Acquiescence.    Pleading. 

COURT  OF  SESSION  (Jurisdiction  of).     See  Free- 
holder. 

CREDITOR    AND     DEBTOR.       See     Contribution. 
Equity.     Principal  and  Surety. 

DECREE.     See  Practice. 

A  person  purchasing  lands  under  a  decree  is  bound  to  see 
that  the  directions  of  the  decree  are  observed. — Cot- 
dough  V.  Sterum      -         -         -         -         -        -181 

Lands  in  strict  settlement,  with  a  power  to  grant  leases, 
being  subject  to  prior  incumbrances,  are,  by  a  decree 
in  a  suit  instituted  by  the  incumbrancers,  directed  to  be 
sold  subject  to  the  charges  prior  to  the  deed  of  settle- 
ment. Pending  the  suit,  the  tenant  for  life  under  the 
settlement  grants  leases  not  authorized  by  the  power, 
and  raises  money  upon  annuities  for  his  life,  which  he 
charges  upon  the  lands,  and  they  are  sold  subject  to 
those  charges. 

Held  (reversing  the  decree  of  the  court  below),  on  a  suit 
by  the  remainder-man  in  tail,  that  the  sale,  subject  to 
charges  not  warranted  by  the  decree,  is  void. — Col- 
dough  V.  Sterum      ------     ibid. 

R  R  4 


a  deed  or  instrument  aruing  from  obli 
tuted  recently  after  the  accid^it  <w 
defective  state  of  the  instniment,  in  ; 
party  is  not  excluded  by  admisBion  o 
tstion.  Qu^rf. — Mak  DoagaU  v.  Ho^ 
The  same  principle  of  decision  cannot  be 
cument  (the  extract  of  a  decree)  in  i 
party,  as  to  a  record  in  the  keeping  of 

DESUETUDE.    See  Mansk. 

DISCOVERY.    See  Equity.    Tithks. 

DIVORCE.    See  Etidehcb. 

DUCAT  V.  C.  OF  ABOYNE  oba^ved 


ENTAIL.    See  Tailzie. 

EQUITY.     See  Answer.    Contempt. 

Limitations  (Statute  of).     Tith 

The  jurisdiction  of  equity  in  tithe  suits 

covery  and  account ;    if  tlie  title   is 

doubtful,  the  court  has  no  right  to  ma 

out  directing  an  issue. — ^L.  R.  Korbut 

The  right  and  duty  of  contribution  is  fbu 

of  equity  ;  it  does  not  depend  upon 

Stirling  v.  Forester 

If  several  persons  are  indebted,  and  one 

ment,  the  creditor  is  bound  in   cons« 

Contract,  to  give  to  the  party  paying 

remedies  against  the  other  debtors. — I 

The  cases  of  average  in  equity  rest  upo 

ciple ;   there   is   no  express  contract, 
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tlie  owners  of  the  goods  saved  by  that  act  must  con- 
tribute proportionally  to  the  loss.— L.  R.  Stirling  v« 
Forester  ----.--        p.  590 

Tlie  duty  of  contribution  extends  to  all  persons  who  are 
within  the  scope  of  the  equitable  obligation — Id.    596 

It  would  be  against  equity  for  the  creditor  to  exact  or  re- 
ceive payment  from  one,  and  to  permit,  or  by  his  con- 
duct to  cause  the  other  debtor  to  be  exempt  from  pay- 
ment.— Id*     -.----.    ibid. 

He  is  bound,  seldom  by  contract  but  always  in  conscience, 
as  far  as  he  is  able,  to  put  the  party  paying  the  debt 
upon  the  same  footing    with  those  who  are  equally 
bound. — Id.  -        -        -        -  -        -    ibid. 

ESTATE-TAIL.     See  Crown.     Recovery.    Reversion. 
Vendor  and  Purchaser. 

EVIDENCE.  iStff  Freeholder's  Court.  Issue.  Lease. 
Power.  Scots  Statute,  1707.  Teinds.  Tithes. 
In  a  grant  of  a  remainder  from  an  uncle  to  a  nephew  for 
a  price  grossly  inadequate,  but  purporting  in  the  opera- 
tive part  of  the  deed  to  be  made  in  consideration  of 
love  and  affection,  there  being  no  recital  to  that  effect, 
but  the  grantee  being  described  as  a  nephew,  a  valid 
will  of  the  reversion,  previously  made  in  favour  of  that 
nephew,  is  evidence  of  the  truth  of  the  consideration. 
Whallei^  v.  fVhattei/  -        -        -         -        -         1 

Under  a  power  to  lease,  reserving  the  ancient  and  ac- 
customed duties,  &c.  and  so  as  there  be  contained  a 
power  of  re-entry  for  non-payment  of  rent,  &c  a  lease 
having  been  executed,  reserving  a  re-entry  in  case  the 
rent  should  be  in  arrear  for  fifteen  days,  and  there 
should  be  no  sufficient  distress  on  the  premises — held 
tliat  upon  a  trial  in  ejectment  by  the  reversioner  against 
the  lessees,  evidence  was  properly  admitted,  and  in- 
troduced into  the  special  verdict ;  that  the  usual  form 
of  leases  of  the  lands,  subject  to  the  power  before  and 
after  the  date  of  the  settlement  creating  the  power,  was 
similar  as  to  the  reservation  of  rent,  and  the  proviso 
for  re-entry  in  case  of  non-payment  to  the  lease  in 
question. — Smilh  v.  Earl  of  Jersey  -  -  -.  290 
Proof  of  indecent  familiarities  between  a  wife  and  a  medical 
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attendant  in  the  family  of  the  husband,  held  toabili 
presamption  of  adultery,  and  a  sufficient  gnniad  fat  i 
divorce. 
At^r  senteDce  ofdivorce  in  rhe  Commissaries  couit«£nd 
by  the  Court  of  Session,  a  verdict  and  judgment  iubi^ 
quently  obtained  in  an  action  for  damages  fiading  ik 
adultery  not  proven,  ig  not  admissible  evidence  iq« 
an  appeal  to  the  House  of  Lords  to  affect  the  eeattti 
on  the  judgment  of  afGrmance. — Bo^es  v.  Baiiiuf-i-)' 

EXCEPTION.     S«- Lease. 

FILMER  V.  GOTT 

Observations  upon. —  WhaUeyv.  WhaUey        -      I3P«1 

FRAUD.    See  Power,     Solicitor  and  Clieht. 

Tile  purchase  of  a  reversion,  by  a  nephew  from  »n  nn* 
of  very  advnnced  age,  for  a  price  grossly  inadeqoaK- 
the  deed  of  conveyance  in  the  operative  part,  butDOtE 
the  recitals,  expressing  that  the  grant  was  made  peitn 
in  consideration  of  love  and  aflTection,  not  impefidwdn 
the  ground  of  fraud  under  the  circumstances.— RMa 
V.  Wkalleif        ...  _  ,  .         ,      1 

A  reversion,  valued  at  6,000  /.  and  upwards,  in  consiin- 
tion  of  annuities  secured  to  he  paid  on  the  lives  ofw 
very  olil  persons,  and  valued  at  less  than  400/.  it  t<» 
veyed  by  a  deed  executed  by  an  uncle,  aged  80.  a 
favour  of  a  nephew,  who  was  so  described  in  the  dtti 
There  was  no  recital  that  blood  Torraed  a  partof  theo* 
sideration ;  but  in  the  operative  part  of  the  deed  i'j 
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set  aside  the  deed,  on  the  ground  of  fraudi  which  bill 
was  dismissed  for  want  of  prosecution. 
In  1812  the  devisees  of  that  heir  filed  a  new  bill  for  the 

tame  purpose. 
Held,— That  the  description  of  the  party  as  a  relation  was 
equivalent  to  a  recital ;  that  the  making  the  will  was 
evidence  of  the  truth  of  the  consideration  of  love  and 
affection ;  that  the  absence  of  recital  did  not  afford 
sufficient  ground  to  presume  fraud,  which  being  denied 
by  the  answer,  and  not  proved  in  the  cause,  no  issue 
ought  to  be  directed,  as  the  court  of  equity  had  before 
it  sufficient  evidence  to  decide  the  case  ;  and  on  these 
grounds,  and  under  these  circumstances,  that  the  con- 
veyance was  rightly  held  valid,  and  the  bill  properly 
dismissed. — WhaUey  v.  Whalley         -        -        -    p.  1 
The  cause  of  action  within  the  meaning  of  the  statute  of 
Limitations  arises  when  the   party  has   the   right  to 
apply  to  a  court  of  equity :  As  where  a  reversion,  al- 
leged to  have  been  fraudently  purchased,  descends  in 
equity  to  the  heir  by  the  death  of  the  ancestor. — 
Id.  ....-.-.        9 

Semb.  That  the  time  of  limitation  begins  to  run  from 
the  time  when  the  fraud  is  discovered,  either  in  the 
lifetime    of    the  ancestor,    or   upon  the  descent. — 

L.  C.  &  L.  R WhaUey  v.  Whalley        -        13  &  17. 

FREEHOLDER. 

A  summons  in  an  action  at  the  suit  of  a  freeholder,  praying 
that  a  charter  and  infeflment  may  be  reduced  (abso- 
lutely), on  the  ground  that  the  tenure  has  been  unwar- 
rantably changed  from  burgage  to  blench,  for    the 
purpose  of  giving  a  qualification  to  vote,  cannot  without 
limitation  be  sustained. — Forbes  \.  Gibson    -        "517 
Scmb.  that  such  freeholder  has  no  title  to  sue  unless  the 
conclusion  of  the  summons  can  be  limited  to  the  ques- 
tion of  enrolment    ------    ibid. 

Whether  the  Court  of  Session  has  power  to  qualify  the 

conclusion  of  the  summons,  and  limit  it  to  the  reduction 

of  the  charter,  &c.  to  tlie  effect  of  excluding  the  party 

claiming  under  it  from  the  roll  of  freeholders. — Quusre* 

Supposing  the  reduction  to  be  capable  of  being,  and  to  be 
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in  fkct  BO  limited,  whether  (he  case  docs  not  full  nak 
the  provisions  of  the  statute  l6  Geo.  II.  c  ii.f-f  b« 
which  the  period  of  bringing  complaints  is  limiid  u 
four  months.      Qmerr, — Forbes  v.  Gibson     -        p.  j;; 

Whether  an  action  at  common  law  to  reduce  the  doia 
generally,  or  as  conferring  a  freehold  qualtficaiion.  u 
competent  after  the  lapse  of  four  months  irom  [he  cut 
of  enrolment.     Qiuere. — Id-      -  •  -        •   itit 

Wliethor  a  summons  at  the  suit  of  a  freeholder,  pmiwo 
unlimited  reduction  of  a  charter,  &c.  can  be  liraiiol  b 
the  Court  to  a  partial  reduction,  so  far  as  they  eoesaafi 
freehold  tiuBliticBtion.  Qutrre Arbuihnot  v.Giiso*  iS 

Whether  upon  such  a  summons  (if  it  may  he  so  limiini' 
judgment  can  be  given  in  a  case  where  no  appiiatta 
had  been  made  to  be  put  on  the  roll  of  freeholder  - 
the  time  when  the  action  was  commenced,  but  ^\fi 
the  pany  became  a  freeholder    pending   the  icm^ 

Quare—Itl. M 

FREEHOLDER'S  COURT. 

The  Scotch  Sutute,  1681,  c.  3  .,  directing  that  a  roD  "' 
freeholders  shall  be  made  up,  according  as  the  ssk 
shall  be  instructed  to  be,  of  the  holding,  extent.  >^ 
valuation,  in  the  act  specified,  and  providing  that  ibc 
freeholders  sliall  meet  to  revise  the  roll  for  eleciioo,  It. 
and  giving  jurisdiction  to  the  Court  of  f>ession  to  liii^- 
mine  objections  against  "any  insertion  in  the  roll"— lnJd 
in  the  Court  of  Freelinlders  and    the  Court  of  Sesaw. 
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dent  to  the  right,  a  power  in  a  court  of  equity  to  com- 
pel inspection,  for  the  purpose  of  valuation. — E.  India 
Co.  V.  Kynaston  -         -         -         -         -         -p.  i6a 

Order  for  inspection  of  a  lace  machine,  on  proceedings  for 
infringement  of  a  patent.—  Brawn  v.  Moore      -     178 

The  owner  of  a  coal-mine  having  wrought  under  and  taken 
coal  from  a  neighbouring  mine,  and  being  about  to 
destroy  the  pillars  under  the  neighbouring  mine  to  pre- 
vent  detection,    an  order  was    made    to  restrain  the 
destruction  of  the  pillars,  and  that  the  owner  of  the 
neighbouring  mine  should  be  at  liberty  to  inspect  the 
workings,  &c.    By  a  subsequent  order,  in  consequence 
of  obstructions  to  the  inspection,  it  was  ordered  that 
the    obstructions    should    be    removed. — Lonsdale  v. 
Curuoen        *------         168 

INSURANCE. 

Agents  of  the  owners  of  a  ship,  by  a  letter,  saying,  ^'  The 
Brilliant  will  sail  from  Nassau  for  Clyde  on  the  1st  of 
May,  a  nmning  ship,"  instruct  their  correspondents  to 
effect  an  insurance  on  the  ship,  which  is  done  accord- 
ingly by  them,  showing  this  letter  to  the  imder-writers. 
There  being  a  favourable  opportunity  of  convoy,  the 
ship  sailed  on  the  23d  of  April.  On  the  11th  of  May 
she  was  captured. 

Held,  in  the  court  below,  and  on  appeal,  that  the  expres- 
sion of  the  letter  was  positive,  and  not  the  statement 
of  an  expectation  ;  and  that  the  exhibition  of  the  letter 
being  a  representation  material  to  the  risk  covered  by 
the  policy,  which  was  not  true  in  fact  or  in  the  event, 
vitiated  the  policy. — Denniston  v.  LUlie  -  -  ao2 
ISSUE.    See  Equity. 

A  court  of  equity  having  before  it  sufficient  evidence  to 
decide  a  cause,  ought  not  to  direct  an  issue  to  a  court 
of  law,  especially  in  a  case  where  fraud  charged  in  a  bill 
is  denied  by  the  answer,  and  not  proved  in  the  cause. — 
WhaUey  v.   fVhattei/ 1 

Where  the  witnesses  who  could  explain  a  transaction  are 
dead,  it  would  be  unjust  to  send  a  case  to  jury  at  the 
risk  of  deciding  against  the  judicial  presumptions  arising 
from  the  expressions  of  an  instrument,  the  oath  o( 


Courts  or  Equity  proceed  indirectly  b 
tempt  in  all  cases  except  in  deciaion 
lands,  in  which  they  decree  possessio 
sheriff  to  execute  the  decree. — L.  R. 
Kyuuton       ----- 

What  was  the  origin  of  the  power  of  tl 
be  difficult  to  determine ;  it  now  stt 
and  is  not  confined  to  cases  precise! 
which  have  preceded,  -but  ia  adapted 
to  make  the  jurisdiction  of  the  Coun 
Id. 

Courts  of  Equity  giving  judgment  on  thi 
of  their  jurisdiction,  tn  cases  of  true 
caseS)  direct  possession  to  be  g;iven,  o 
attorn  and  pay  rents,  or  compel  the 
of  agreements.  In  the  case  of  cbatt( 
order  specific  delivery  aC  the  articl 
express  their  decrees  and  ordera  on 
contempt  — L.  R.    Id. 

In  the  case  of  realty,  the  Court  orden 
to  deliver  possession ;  if  he  disobe 
sheriff  ie  directed  to  put  the  part; 
whom  the  decree  is  made.  In  tlic 
chattels,  the  Court  operates  on  the 
of  contempt,  and  effects  the  end  ind 
cording  to  their  practice  in  such  case 
to  be  done  per  directum. — L.  R.     /rf, 

The  substantial  question  is,  whether  sue 
■nrvftirttip  nitmntipB  of  IiisHrw?   T*- .»> 
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LANDLORD  AND  TENANT.     See  Inspection. 

A  tenant,  by  the  terms  of  his  lease,  was  bound  to  uphold 
and  maintain  the  houses  let  in  sufficient  tenantable  con- 
dition during  the  lease,  and  to  leave  them  so  at  his 
remova],  subject  to  a  special  provision,  that  the  timber 
in  the  sub-tenants  houses  should  be  valued  at  the  com- 
mencement, and  at  the  expiration  of  the  tack ;  and  that 
the  out-going  tenant  should  pay,  or  receive  from  the 
proprietor  or  in-coming  tenant,  the  difference  in  value 
at  those  respective  times. 

The  lease  contained  a  further  provision,  that  if  the  tenant 
should  build  an  additumal  steading  during  the  lease,  the 
value  thereof,  at  the  expiration  of  the  lease,  to  be 
ascertained  by  arbiters,  at  that  time  should  be  allowed 
to  him.  Holding  under  this  lease,  the  tenant  pulled 
down  the  old  buildings,  and  built  a  neno  steading. 

It  was  decided  on  appeal,  reversing  in  part  the  judgment 
of  the  Court  below,  that  he  was  not  authorized  to  pull 
down  the  old  buildings  without  rebuilding  or  substi- 
tuting others  in  their  place ;  that  the  knowledge  of  such 
unauthorized  acts  without  interference  on  the  part  of 
the  landlord,  did  not  conclude  him  on  the  principle  of 
acquiescence,  which  is  not  applicable  to  such  a  case ; 
but  that  the  tenant  is  entitled  to  the  value  of  so  much 
of  the  new  steading  as  ought  to  be  considered  as  an 
additional  steading,  and  not  a  substitution  for  the  old 
buildings,  subject  to  the  provision  in  the  lease,  as  to  the 
timber  in  the  sub-tenants  houses.  It  was  held  also, 
that  the  tenant  was  entitled  to  be  allowed  for  so  much 
of  the  new  buildings  as,  consistently  with  the  former 
finding,  he  was  entitled  to  have  an  allowance  for,  ac- 
cording to  a  valuation  to  be  fixed  at  the  time  of  remo- 
val, and  not  according  to  actual  expenditure.— <Siitc/afr 
V.  Gordon        -        -        -        -        -        -        -p.  21 

LEASE.  See  Acquiescence.  Landlord  &  Tenant. 
Power.  Tailzie, 
Exception  of  the  tithes  of  particular  lands  in  a  lease  seems 
to  import  a  claim  in  the  lessor  to  the  tithes  excepted ; 
but  the  parol  declaration  of  a  former  owner,  that  he  was 
not  entitled  to  the  tithes,  gives  a  construction  to  the 
exception  in  the  lease. — Norbury  v.  Meade.        -    261 
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A  leaae  granted  under  a  power  by  a  tenant  for  life,  a- 
ceeding  the  limits  of  the  power,  is  not  made  nlid  bi 
a  renewal  under  a  new  settleinettt  by  a  tenant  for  Hi 
after  a  la|)He  of  sixty  years,  and  reciting  that  tbe  le» 
liad  been  frisjuently  renewed,  and  altliough  the  ra: 
reserved  upon  the  original  and  renewed  leases  hsd  bai 
received  by  the  remainder -man  in  fee  for  sixteen  y€x^, 
aller  his  interest  veidted  in  possession. — Hi^-u  ^ 
Hotse  -----  -  .-p.  Ill 

A  lease  of  seventy-seven  years  is  an  alienation  iriiLiiiik 

meaning  of  the  clauses  of  an  entail,  prohibiting  dit 

nation  and  mailing  void  disponlionx  of  the  land^  entuU 

EUiot  V.  Pntt  -         '  -  -  .        .    ijt 

LESSOR  AND  LESSEE,    See  Landlord  and  Twasi. 

LimTATIONS  (Statute  oy).     See   Fraud. 

Ttie  cause  of  action  within  the  meaning  of  the  statue  i 
Limitations  arises  when  the  party  (claimant)  bi  i 
right  to  apply  to  a  Court  of  Equity  :  as,  whive  a  rrw- 
sion  alleged  to  have  been  fraudulently  purchased  it- 
scends  in  equity  to  the  heir  by  tlie  death  of  tbe  U' 
cestor. —  IVhaUey  v,  Whalley      -  .  .        -      j 

Thetimeof  limitation  begins  to  run  from  the  time  vbes  the 
fraud  is  discovered,  either  in  the  lifetime  of  the  »»»■ 
tor  or  upon  the  descent — Id.  -  -  .         -       11 

Courts  of  Equity  are  bound  to  act  according  to  the  ifi^ 
of  the  statute ;  and  even  in  eases  where  it  is  not  too !« 
1  ejectment,  courts  of  equity  haw  ft- 
I  interfere,  be<ause  evidence  1 
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irepaired,  &c.  by  the  heritors,  they  shall  be  upholden  by 
the  incumbent  ministers  during  their  possession,  or  by 
the  heritors  out  of  the  stipend  in  time  of  i^cancy. 

Up  to  the  year  1 760  the  sum  allowed  for  building  manses^ 
upon  litigation  in  the  Courts  Ecclesiastical  and  of  Ses- 
sion, had  not  exceeded  the  amount  specified  in  the 
statutes,  except  in  cases  where  the  heritors  consented. 
But  from  the  year  I760,  it  had  been  the  practice  in 
both  courts,  without  the  consent  of  the  heritors,  to 
grant  much  larger  sums. 

In  1&14,  the  Respondent  applied  to  the  Presb3rtery  to 
ordaiki  the  heritors  to  build  a  new  manse,  which  was 
decreed  accordingly,  upon  an  estimate  of  the  Respon- 
dent, amounting  101,214/.  The  question  being  brought 
before  the  Court  of  Session,  1,000/.  sterling  was  finally 
decreed  for  building  a  next)  manse.  The  question  upon 
the  construction  of  the  act,  whether  expense  of  building 
was  nod  limited  to  one  thousand  pounds  Scots  had  been 
adv«rted  to,  but  not  insisted  upon,  by  the  Appellant  in 
his  pleas  before  the  Presbytery  of  the  Lord  Ordinary, 
but  only  before  the  Court  of  Session  in  the  last  stage 
of  the  proceedings.  The  point  raised  and  discussed  in 
the  former  stages  of  the  cause  was,  whether  1,214/.  or 
700/.,  or  any  intermediate  sum,  should  be  allowed. 

Held,  that  the  case  fell  within  the  clause  of  the  statute 
which  relates  to  the  repairing  of  manses,  and  not  within 
that  which  relates  to  building  of  manses,  and  with  this 
finding  the  judgment  below  was  affirmed. — Dingamll  v. 
Gardiner  -         -         -         -         -         -         -         P-T^ 

Whether  a  custom  beginning  in  1760  can  abrogate  or 
control  a  Scotch  Act  of  Parliament. — Quaere. 

The  Defender  having  by  his  pleadings  in  the  first  instance 
taken  issue  upon  the  sum  necessary  to  build  a  compe- 
tent manse,  and  not  having  then  insisted  upon  the  limi- 
tation of  the  statute,  (semb,)  had  waived  the  objection 
arising  out  of  the  statute ;  but  having  finally  in  a  re- 
claiming petition  insisted  upon  that  objection,  which 
the  Court  referred  to  the  Lord  Ordinary  as  a  point  not 
before  argued,  and  the  pursuer  not  having  objected,  or 
appealed  against  the  interlocutor  by  which  tliis  refer- 
VOL.  in.  s  s 
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cnce  was  made,  the  right  tu  insist   upoii  the  objecan 
was  restored. — Dingivnll  v.  Gardiner  -        -  p.;: 

MASTER  AND  SEUVANT.     AW  Practice. 

MEMBER  OF  PARLIAMENT.   See  Frkbholi.bb.  F«u 
tioldeh's  Court. 

MINISTER.     Sec  Massk. 

MONASTERY.     Sep  Abbey  Lands. 

PARTlliS.     Sff  Practice. 

PLEADING.     Sec  Masse.     Tithes. 

In  Scotch  pleading,  a  Defender  not  having  by  his  dvfasa 
raised  an  objection  whidi  mi|;ht  have  been  autem)!' 
his  cose,  has  waivcU  that  objecLion.  But  if  in  a  suhs- 
quent  proceeding  he  raises  the  question,  and  a  rtltrena 
being  made  u]Kjn  the  point  by  the  Court  to  ite  hxi 
Ordinary,  the  Pursuer  does  not  appeal  against  theoi^ 
by  whicli  the  relcrence  is  made,  the  light  to  iiuisl  if 
the  objection  is  restored. — Duigtvali  v.  Gerdiner.  Ti 
A  Plaintiff  in  equity  must  state  his  title  in  his  biU,  toiL 

unless  it  is  admitted  by  the  defendant,  must  ptore  ii- 
A  lay  impropriator  being  plaintitT  in  a  suit  for  DihK. 
should  show  when  tlie  appropriation  was  made.  ]i* 
was  since  the  15th  Riclisrd  II.  c.  G,  he  ahould  shos li* 
endowment  of  a  vicer.  In  tite  absence  of  such  ^fd- 
primS/acie,  the  impropriation  is  voitL — L.  R-  fiBfi^} 
».  Meade.  -         -         -  -  -  .       ■  m 
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the  agents  of  the  shipper  sixty-five  running  days  before 
the  saih'ng  of  the  convoy,  &c.  and  should  pay,  &c. 

It  was  further  provided  by  the  charter,  that  if  any  hurri- 
cane, insurrection  or  invasion  should  happen,  &c.  that, 
upon  notice,  the  obligation  of  the  shipper  under  the 
charter-party  should  cease,  S:c. 

In  an  action  of  covenant  brought  by  the  ship-owner  upon 
this  charter-party,  the  declaration,  after  reciting  the 
substance  of  the  indenture,  stated  that  the  ship  arrived 
at  Jamaica,  on  the  27th  ef  April,  &c.  and  upon  her  arri- 
val was  seaworthy,  &c.  and  ready  to  receive  a  cargo 
of,  &c.  according  to  the  charter-party,  whereof  notice 
was  given  to  the  agents  of  the  freighter,  and  that  the 
ship  did  at,  &c.  receive  such  cargo  as  his  agents  thought 
fit  to  load  on  board,  &c.  end  delivered  such  cargo,  &c< 
according  to  the  charter-party.  The  declaration  then 
assigned,  as  a  breach,  that  although  no  hurricane,  &c. 
prevented,  &c.  tlie  freighter  did  not  provide  650  casks 
of  produce,  &c.  but,  &c.  a  much  smaller  quantity ;  that 
18  to  say,  &c*  being  a  very  insufficient  cargo,  &c.  con- 
trary to  the  covenant  &c.  whereby  t^e  ship-owner  was 
prevented  earning  profit  to  the  amount  of  3,500^ 

The  declaration  then  assigned,  as  a  further  breach,  that 
altliough  no  hurricane,  •^c  and  although  the  ship  ar- 
rived, &c.  and  was  ready,  &<:.  and  notice,  &c.  sixty-five 
running  days  before  the  sailing  of  the  June  convoy,  &c. 
the  freighter  did  not  provide  a  sufficient  cargo  to  be 
laden,  &c.  in  -time  sufficient  for  the  ship  to  join  the 
June  convoy,  &c.  but  detained  the  ship  thirty  days 
after  the  sailing,  &c.  whereby  the  (ship-owner)  lost  the 
use,  &c.  was  put  to  expense,  ^c.  and  prevented  earning 
freight,  &c.  to  a  large  amount,  to  wit,  2,500/. 

To  this  declaration  the  Defendant  pleaded  eleven  pleas, 
the  substance  of  which,  as  applicable  to  the  first  breach 
was,  that  die  ship  did  not  arrive,  or  was  not  ready,  ca* 
reported  ready,  to  receive  a  cargo  sixty-five  running 
days  before  the  June  convoy  was  appointed  to  sail,  or 
did  actually  sail,  and  that  therefore  the  charter-party 
was  void ;  and  further,  that  the  Defendant  sailed  of  his 
own  accord  with  an  insufficient  cargo. 
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As  appiic^lilc  lo  the  second  brciicli,   Uic  subslance  of  lis 
eighth  and  eleventh  pleas  was,  that  the  Defendaoi  &i 
not  detuia  the  ship  for  any  time  afler  the  sailing  of  Ha 
June  couvoy,  in  manner  and  form  alleged. 
To  all  the  pleas,  but  ihe  first,  seventli,  and  niolh.  1^ 
Plaintiff  (Icmurrtd  generally.      Oit  the  first  pin  of  im 
at  Jadum,  the  I'laintifT  joined  issue.      The  rcplicata 
to  the  seventh  plea  was,  tlmt   the   sliip  was  rejoRcd 
ready  to  loud  sixty-five  days  before  ti)e  sailiiig  of  it 
June  convoy.    To  the  ninth  plea,  tliat  the  maMersaM 
of  his  own  accord  with  the  sliort  cargo,  the  Ptuod 
replied,  that  af>er  notice  of  the  ship  being  ready  to  kw 
a  reasonable  time  elapsed  to  deliver  G^o  caski  ^  p" 
ducC)  &c.  On  tlie  replications  to  the  seventh  aod  niinl 
pleas,  the  Defendant  joined  issue. 
Held  that  tlie  provision  as  to  the  sixty-live  runDiogi^n 
was  not  a  condition  precedent  to  the  obligaliun  «  ti* 
freighter  to  furnish  a  cargo  of  (150  casks  of  produib 
but  applied  only  to  the  obligation  of  the  fihip«*v> 
that  the  vessel  in  such  case  should  sail  with  iheJon 
convoy ;  therefore,  tliat  it  was    not    nccessan,  in  ox 
assignment  of  the  first  breach,    to  aver  that  ihe  ^ 
arrived  out,  and  was  ready  to  load  sixty-five  dayi  be- 
fore the  sailing  of  the  June  convoy. — Held  also,  ihii 
Uie  substance  of  tlie  assignment  of  tlic  second  brad 
was  the  failure  to  provide  a  cargo,  and  not  the  ildo- 
Lion  of  the  sliip  j  and  that  the  plea,  by  taking  isaif'^ 
n  immaterial  pari  of  the  plea,  admitted  the  materi 
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In   172G   A.  grants  to  P.  (under   whom   the  Apijcllant 
claims)  three  leases,  tlie  two  first  being  of  houses  and 
gardens,  together  with  six  plantation  acres  to  each ;  the 
third  lease  being  of  a  house,  garden,  and  three  acres ; 
and  all  three  leases  being  for  three  lives,  with  a  cove- 
nant for  renewal  on  application  within  six  months  afler 
the  failure  of  each  life,  on  paying  4/.,  and  in  case  of 
neglect  to  forfeit  the  right  of  renewal. 
In  1730  a  new  settlement  is  made,  by  which  the  lands  are 
limited  to  A,  for  life,  rem^indei*  to  C.  the  son  of  2?. 
(deceased)  for  life,  remainder  to  the  issue  of  C  remain- 
der to  several  brothers  of  C  for  life,  in  succession,  and 
their  issue  in  tail,  in  strict  settlement ;  reiqainder  to  the 
right  heirs  of  C  with  power  to  A.  to  grant  leases  for 
three  lives,  renewable  for  ever,  of  any  house  and  garden 
in  the  town  of  /?.  with  ten  acres  of  land,  &c.,  and  a 
similar  power  to  C.  and  his  brothers  in  succession,  to 
lease  any  plot  for  a  house  and  garden,  with  ten  acres, 
&c. 
In  1735  the  third  of  the  leases  granted  in  1726  was  re- 
newed by  A.  according  to  the  covenant.     After  the 
date  of  this  renewal,  fines  of  the  lands  were  levied  by 
C.  being  in  possession  upon  the  death  of  A,     In  1754 
a  recovery  was  suffered  to  such  uses  as  C.  and  W.  his 
son,  should  apppoint,  and  in  default  of  appointment  to 
C.  for  life,  remainder  to  W.  and  his  heirs. 
By  articles  in  1 754,  and  an  Act  of  Parliament  in  1 758,  the 
lands  were  limited  to  C.  for  life,  remainder  to  IV.  for 
life,  remainder  to  tlie  issue  of  ll\  in  tail,  remainder  to 
the  right  heirs  of  C     Tlie  Act  of  Parliament  in  pursu- 
ance of  the  articles  vesteil  a  power  in  G.  and  W.  seve- 
rally in  succession,  to  grant  leases  for  three  lives  renew- 
able for  ever,  of  any  plot  for  a  house  and  garden  in,  &c. 
and  any  quantity  of  land  not  exceeding  ten  acres. 
In  1779,  by  deed  and  recovery,  the  lands  were  limited,  in 
default  of  appointment,  to  IV.  for  life,  remainder  to  L, 
(the  Respondent  in  the  appeal)  in  fee. 
In  1786,  IV.  the  tenant  for  life  named  in  the  preceding 
settlement,  renewed  all  the  leases  by  deeds  purporting 
Jo  be  executed  in  pursuance  of  the  covenant  for  renewal, 
;*eciting  the  original  leases  of  172G  ;  and  that  the  leases 
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had  been  frequently  renewed;  and  containing  cuieMOi 
for  renewal  as  in  the  original  le:]S(;s. 

Funher  renewals  to  tlie  aame  effect,  aud  in  ihe  some  fond. 
were  executed  by  fC  in  i7yo. 

K'.  (lied  in  1791.  when  the  fee  vested  in  rbe  Respomkai. 
It  did  not  apiiear,  by  direct  proof  or  ollicnrtse.  ihar  trt 
tile  recitals  in  the  deeds  of  1 78G,  lliat  any  renenf  iaJ 
been  made  between  1735  and  178*1.  Tiie  rent*  restriW 
upon  the  leases  were  from  tireic  to  lime,  and  up  to  i%cr. 
paid  to  and  received  by  the  owaers  of  the  tandi  for  \k 
time  being,  itKiuding  ihe  Respondent. 

In  1807  two  of  the  cetlui/  r/ue  vies  being:  dead,  sj^licaliis 
was  made  to  the  Kcspondent  for  renewal,  and  upon  n- 
fusal  a  bill  was  filed  in  Chuncery  to  compel  a  i'ptdk 
performance  of  the  covenant  to  grunt  rene^'als-  The  Bill 
was  dismissed  without  costs,  and  on  appeal  the  jud^iimL 
was  afGrmed,  on  the  ground  (_fem6.y  that  the  Iea««<nn 
not  warranted  by  the  power. — Hi^ins  ▼.  Roue,  p.  m 

WTicre  a  lease  not  warranted  by  a  power  is  grjittcl  li;' 
a  tenant  for  life,  containing  a  covenant  (or  perpetual  ii' 
newal,  the  reversioner,  by  accepting  for  luanj  von 
after  he  comes  into  possession  the  rent  resesred  upco 
the  lease,  does  not  confirm  it  so  tjur  as  to  moke  thecon- 
nant  for  renewal  binding  upon  him. — Id.     -        -  ilwi- 

A  jMwer  reserved  upon  a  marriage  settlement  to  ten*nt< 
for  life  to  grant  or  renew  leases  for  lives,  prociJol  1 
right  of  re-entry  is  reserved  upon  such  leases  i'or  mo- 
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deed,  in  conformity  with  the  power  in  the  will  of  B.  M. 
and  in  consideration  of  the  marriage,  revoked  the  uses 
and  devises  contained  in  the  wjII,  and  appointed  and 
limited  tiie  lands,  &c.  to  JP.  Earl  of  G.  and  C.  M.  and 
their  heirs,  in  trust,  to  hold  the  same  to  the  uses  before 
limited,  until  afler  the  marriage,  and  then  ta  the  use  of 
G.  F.  V.  for  life,  reinainder  to  L.  B.  (the  grantor)  for 
life,  remainder  to  preserve,  &c. ;  and  9£itt  the  decease 
of  the  sui-vivor  of  them  to  divers  other  uses,  for  the  be- 
nefit of  their  issue ;  and  in  default  of  issue,  to  the  use  of 
the  will  of  L.  D. ;  and  in  the  mean  time,  to  the  use  of 
L*  B.  her  heirs  and  assi^^iis. 

In  the  deed  was  contained  a  leasing  power  to  and  for 
G.  V.  V,  and  L*  B.  from  time  to  time  during  their 
respective  lives,  when,  and  as  they  should  respectively 
be  in  possession  of  the  lands,  &c.  by  indenture  or  inden- 
tures, under  their  respective  hands  and  seals,  attested 
by  two  or  more  credible  witnesses,  to  demise  such  parts 
of  the  lands,  &c.  as  now  are  leased  for  lives,  or  for  years 
deteiminable  on  lives,  in  possession  or  reversion  for 
lives,  or  for  any  number  of  years  determinable  on  lives, 
so  as  there  be  not  any  greater  estate  or  interest  subsist- 
ing at  any  one  time  ^han  what  will  wear  out  or  be  deter- 
minable on  the  dropping  of  three  hves,  and  so  as  on  every 
such  lease  tliere  be  reserved  and  made  payable,  during 
the  continuance  ^f  the  estates  and  interests  thereby  to 
be  demised,  leased,  jor  granted  respectively,  the  ancient 
and  accustomed  duties  and  services^  or  more^  or  as  great 
or  beneficial  rentsy  duties  and  services,  or  more,  as  now 
arcy  or  at  the  time  of  demising  or  granting  the  premises 
so  to  be  demised,  leased,  or  granted  respecti'vely,  Ufcre 
reserved  or  made  payable  for  the  same  premises  respec- 
tively, or  a  just  proportion,  &c.  (except  heriots,  &c.) 
all  such  rents,  duties,  and  services  respectively,  to  be 
incident  to  and  go  along  with  the  reversion  and  remain- 
der of  the  same  premises  expectant  on  the  determina- 
tion of  the  respective  demises,  &c.  and  so  as  there  he 
contained  in  every  Such  hose  a  potvcr  of  re-entry  for 
non-payment  of  the  rent  thereby  to  be  reserved,  and  so  as, 
!&'c.  &c. :  and  also  by  indenture  under  hand  and  sc^, 
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attested  as  ni'uresaiil,  tt>  demise  oil  or  aiij  of  iIx-IibI^ 
&c  fof  any  terni  absolute,  not  exceeding  twe!iii->w 
years,  to  take  effect  iii  possession,  &c.  so  as  upon  o.-n 
Bucti  lease  there  be  reserved,  during  tlie  continuant  n 
such  lease,  so  mudi  w  as  great  and  beneficial  jo-:; 
and  oilier  rent,  and  services  [iroportionably,  amwi 
paid,  or  the  best  and  most  improved  yearly  tcdI,  A(.. 
without  takicij!  any  fine,  premium  or  fort^ft,  it.;  u^ 
KO  OS  in  every  such  lease  for  any  term  of  yeare  ibwlifc 
respectively,  ikrre  be  contained  a  cinuse  of  Te-t^j'^ 
caie  the  rent  or  tenti  thereupon  to  be  reserved  bt  hAai 
or  unpaid  by  Ike  space  of  twenty/ -eight  daift  aj^  1^ 
times  thereby  respectively  appointed  ^or  payment  tifraj: 
and  also  by  indenture  under  Iiand  and  seal,  Btleslfi » 
foresaid,  to  demise  the  lands,  &c.  wherein  any  nunc  &c 

Onthesth  ofSepIeniberi8o3,  (?.  V.  K.  being  seised  «He 
lands  for  life,  by  an  indenture  of  lease,  ia  considan™ 
of,  &c.  lei  premises,  part  of  the  lands,  in  scitleoMi- 
which  had  been  and  were  then  under  a  lease  for  jt«* 
determinable  on  lives,  to  C.  S.  antl  //.  S^  their  rK^- 
tors  and  administrators,  for  ninety-nine  years,  if  f- S. 
//.  S.  and  J,  S.,  or  either  of  tliem,  should  so  long  li'f 
yielding,  &c.  the  yearly  rent  of  2/.  at  Miehaelnui^  «- 
Lady  Day,  and  one  couple  of  tat  capons  on,  Ac. 

The  indenture  contained  a  covenant  by  the  lessees  for  lie 
payment  of  a  proportion.  Sic.  and  a  covenant  for  it« 
puyiiicnl  of  the  yearly  rent  of  a  L  and  for  the  peiftmi- 
e  of  the  duties,  &c.     And  ali 
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Tiient  or  performance  of  all  or  any  of  the  reservations, 
covenants  and  agreements  thereinbefore  contained,  that 
then  and  from  thenceforth,  in  all  or  any  or  either  of 
the  said  cases,  it  should  be  lawful  to  and  for  the  said 
G.  V.  v.,  his  heirs  and  assigns,  and  the  person  and  per- 
sons to  whom  the  freehold  or  inheritance  of  the  pre- 
mises should  belong,  into  the  premises,  &c.  to  re-enter, 
and  the  same  to  have,  hold,  retain,  possess  and  enjoy, 
as  in  his  and  their  former  estate,  &c." 

After  the  death  of  the  tenants  for  life,  upon  a  trial  in  eject- 
ment by  the  grantees  of  the  devisee  under  the  will  of 
L.  M.  against  the  parties  holding  under  this  demise, 
it  was  found  by  special  verdict,  that  the  rents,  duties, 
reservations,  and  payments  reserved  by  the  indenture, 
and  secured  by  the  render,  covenants,  and  power  of  re- 
entry therein  contained,  at  the  time  of  making  the 
indenture,  were  ancient  and  accustomed,  and  then  were 
as  great  and  beneficial  as  any  which  at  the  time  of 
making  the  deed,  or  at  any  time  thereafter,  were  or  had 
been  reserved  in  respect  of  the  premises  demised ;  and 
that  the  usual  and  accustomed  form  of  leases  of  the 
estate,  contained  in  the  settlement  for  lives  or  years 
determinable  on  lives,  as  well  prior  as  subsequent  to 
that  settlement,  was,  with  a  conditional  proviso  of  re- 
entry, similar  to  that  in  the  indenture  of  demise  in 
question. 

Held,  affirming  a  judgment  of  the  King's  Bench,  and  re- 
versing a  judgment  of  the  Exchequer  Chamber,  that  the 
evidence  from  the  former  leases  was  properly  admitted 
and  introduced  into  the  special  verdict ;  and  that  the 
lease  in  question,  according  to  the  practice  of  convey- 
ancers, was  by  implication  within  the  terms  of  the  power, 
and  valid. — Smith  v.  Jersey  -        -        •        ~    P*  ^9^ 

O.  H.  a  tenant  for  life  in  a  marriage  settlement  is  thereby 
empowered  to  make  leases  for  lives  of  lands  in  Ireland* 
at  the  best  rent,  without  fine.  A  power  was  also  given 
with  the  consent  of  trustees  to  raise  any  sum  of  money. 
The  trustees,  in  pursuance  of  the  power,  consent  that 
G*  H.  should  by  mortgaging  all  or  any  part  of  the  lands, 
or  in  any  other  manner  he  should  think  fit,  raise  any 
sum  of  money  not  exceeding  5,000/. 
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Under  this  power  and  consent  G.  H.  in  consideration  of 
300/.  and  a  rent,  grants  to  F.  W.  part  of  the  lands  in 
settlement,  upon  a  lease  for  lives.  The  grant  and  a 
receipt  expressing  that  the  300/.  was  raised  under  the 
power  and  consent  as  part  of  the  5,000/.  were  duly 
registered. 

Before  and  at  the  date  of  this  gi-ant  V,  JF,  was  the  solicitor 
of  G.  H.  wlio  was  involved  in  litigation  and  in  distress. 

Tlie  rent  with  the  premium,  calculated  at  6  per  cent,  were 
considerably  short  of  the  annual  value  of  tlie  lands. 

Upon  a  bill  by  the  tenant  in  remainder  under  the  settle- 
ment to  set  aside  the  lease,  and  on  appeal,  it  was  held ; 
that  the  lease  was  a  good  execution  of  the  power  to 
raise  money,  but  void  as  obtained  by  a  solicitor  from 
his  client  in  circumstances  of  embarrassment  and  at  an 
under  value. — IVard  v.  Hartpole  -  -  -  P«  47^ 
PRACTICE.  See  Burgh.  Costs.  Equity.  Inspection. 
Issue.    Limitations  (Statute  of). 

The  r^espondent,  an  impropriate  rector,  having  by  a  de- 
cree of  die  Court  of  Chancery  been  found  to  be  entitled 
(under  the  decree  made  in  pursuance  of  the  act  37 
Henry  VIII.)  to  the  tithes,  according  to  the  value,  of 
warehouses  in  London,  occupied  by  the  Appellants,  and 
which  nevor  had  been  rented,  the  Court  has  jurisdiction 
to  make  an  order  upon  the  Appellants  as  occupiers  to 
permit  inspection,  for  the  puipose  of  ascertaining  the 
value. 

Such  an  order  cannot  be  executed  by  force,  but  operates 
only  on  the  person,  as  a  foundation  for  process  of  con- 
tempt, and  to  take  the  bill,  pre  con/essoy  if  necessary.— 
E.  India  Co.  v.  Kynastan      •        -        -        -         170 

An  appeal,  in  ni^ich  the  essential  parties  are  not  served 
with  the  peremptory  order  to  answer,  and  do  not  ap- 
pear at  the  hearing,  cannot  proceed  as  against  one  of 
the  Respondents. — Lintvood  v.  Halhom  -         •         193 

"Whether  according  to  the  practice  of  the  House  the 
hearing  of  the  cause  may  be  adjourned  for  the  purpose 
of  serving  the  absent  parties,  tm  payment  of  the  ordi« 
nary  costs — Quarre, 
Agents  and  servants  actisg  under  gekieral  orders,  but  witli- 
out  tlie  spccfid  direction  of  their  master,  Im^og  cut  a 
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tree  on  the  Pidc  of  a  public  road,  which  in  falling  killed 
a  passenger,  the  widow  and  children  of  the  person  killed 
brought  an  action  for  damages  against  the  master,  and 
the  servants,  in  which  action  there  was  a  judgment  for 
the  defendants.  On  appeal  against  this  judgment,  the 
agents  and  servants,  as  well  as  the  master,  were  named 
as  parties  in  the  appeal,  but  were  not  served  with  the 
peremptory  order  to  answer  the  appeal,  nor  brought 
before  the  House  as  parties  at  the  hearing.  The  pro-, 
ceeding  was  held  defective  on  this  giound,  as  it  would 
deprive  the  master  of  the  remedy  over  oi-  relief  against 
the  agents  and  sci  vnnts,  in  case  of  a  reversal  of  the 
judgment  as  against  the  master  alone. 

Semb.  tliat  under  the  drcurastances  of  the  case,  if  there 
had  been  no  such  defect  of  parties,  damages  ought  not 
to  liave  been  given. — Lirvwoodw,  Vans  Hathorn.  p.  193 

According  to  ancient  practice  in  suits  by  lay  impropria- 
tors, the  production  of  the  original  grant  and  a  regular 
deduction  of  the  title  by  the  necessary  documents  was 
required.  That  practice  was  altered  in  consideration  of 
the  frequent  loss  of  instruments  of  title.  But  it  is  still 
necessary  to  produce  the  original  grant,  and  to  prove 
a  possession  corresponding  with  the  title.  L.  R.^iVbr- 
bury  V.  Meade  .-----  224 

A  rector  having  he&y  by  d^ree  found  entitled  under  the 
Act  37  Hen.VIII.  to  tithes,  according  to  the  value  of  cer- 
tain warehouses  in  London  which  had  never  been  rented, 
the  court  has  jurisdiction  to  order  the  occupier  to  permit 
inspection  for  the  purpose  of  ascertaining  the  value. — 
E.  India  Co.y.  Kyntuton    -----  153 

Such  an  order  cannot  be  executed  by  force,  but  operates 
on  the  person  as  a  foundation  for  the  process  of  con- 
tempt>  and  to  take  the  bill  pro  cor^e^so^  if  necessary, 

ibid. 

A  decree  having  been  made  upon  a  bill  in  Equity  by  a  lay- 
impropriator  for  ^n  account  of  tithes,  the  Defendant  in 
the  suit  appeals  against  so  much  of  the  decree  as  relates 
to  part  of  the  lands  xcadc  subject  to  the  account.  The 
decree  is  reversed,  upon  the  ground  that  the  plaintiff  in 
the  suit  has  not  proved  bis  title ;  whereupon  the  Defend? 
ant  in  the  suit  presents  a  new  oppeal  against  ithe  r^* 


Hw  Bank  of  Scotland  hnrii^  diiooimted 
of  8,000/.  whidi  were  diBhonoured, 
coiniag  banknipte,  agree  with  the  dra 
dtdionoured  billi,  and  receive  the  divi 
become  payable  from  the  bankrupt  eal 
ditional  lecurit;,  to  take  four  promisw 
bj  four  Biiretiea,  for  3,000^  eacrh  to  ] 
ntiified  billa,  or  any  balance  up»n  t 
remain  nnpaid,  to  the  extent  of  9,0 
agreement  having  been  canicd  into 
notes  were  nearly  due,  upon  the  a 
original  debtors  fin-  delay  of  payment,  1 
land  gave  up  one  of  the  pronriasory  nc 
a  new  one  from  the  surety  who  hac 
newcd  notea  were  alao  given  by  two  < 
lies,  nd  with  the  fourth  surety  a  trea 
reapccting  a  renewal,  pendir^  wltich  h< 
honoured  biiU  had  also  been  delivered 
to  the  original  ddriors,  i^on  the  treaty 
the  notes.  Held,  (rawning  pro  tanto 
the  Court  betow,)  tint  the  fourth  niret 
by  the  l^al  eSect  oB  the  transactioa,  1 
to  three-fourths,  and  liable  only  aa  to  « 
balance  due  upon  the  dishoaoutvcl  b 
credit  for  all  monies  received  or  receJvi 
the  parties  upon  the  bills,  or  their  cotafe 
payment  of  sudi  fouith  part  of  audi  bi 
were  rcaponsiUe  to  the  estate  of  the  Uk 
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bution ;  but  in  modern  times  it  has  been  held,  that  if  one 
ill  the  nature  of  a  surety  pays  a  debt,  he  may  maintain  an 
action  against  Uie  party  liable  for  the  debt.— /i.    p.  590 

PRO  CONFESSO.    See  Practice. 

PURCHASE.    See  Dbcrbe. 

A  purchase  under  a  decree  is  void  if  the  directions  of  the 
decree  are  not  observed.— Co&^/^A  v.  Sterum    -     181 

RECITAL.    See  Consideration.     Deed.     Fraud. 

The  absence  of  recital  thai  a  conveyance  is  made  in  con- 
sideration of  love  and  aflection  does  not  afford  ground 
to  presume  fraud,  when  Uie  grantor  is  described  as  a 
relation,  and  the  conveyance  in  tlie  operative  part  pur- 
ports to  be  made  for  love  and  aflEection. —  Whalley  v. 
WhaUetf 1 

RECOVERY. 

Lands  being  settled  by  H.  Upto  the  sons  6f  R.  succes- 
sively in  tail  male,  with  divers  remainders  over,  and  the 
ultimate  reversion  to  H.  and  his  heirs,  //•  is  attainted 
of  high  treason,  and  afterwards  B^  the  issue  in  tail, 
being  in  possession  under  the  limitations  of  the  settle- 
ment, suffers  a  recovery.  Whether  it  is  effectual  to  bar 
the  reversion  vested  in  the  Crown  by  the  attainder.— 
QtuEre. 
A  title,  depending  upon  a  recovery  suffered  by  a  tenant  in 
tail  of  lands,  the  reversion  of  which  had  vested  in  the 
Crown  by  attainder  of  the  reversioner,  is  not  such  a  title 
as  a  purchaser  is  bound  to  accept. 
A  purchaser  brought  into  Court  upon  a  doubtful  title 
ought  to  be  discharged  with  costs. — Blosu  v.  dan- 
morris     -         -         -         •         -         -         -         -p.  60 

REPRESENTATION.    See  Ini»uramcs. 

Reversion.    See  equity,  limitations  (Statute  of). 

SCOTS    STATUTE,    1681,    c^  ai.      See   Frebholder. 

Freeholder's  Court. 
SCOTS  STATUTE*  1707  (Co»8Tructiom  o»). 

Under  th^  Scots  statute,  *'  for  making  up  the  tenor  of 
*'  decreets,  whereof  the  extracts  are  amissing,  and  the 
*<  registers  lost  in  the  fire;"  whether  the  defects  of  an  ex- 
tract not  amissing,  but  obliterated,  can  be  supi^icd. 
Qu<ere,r^Mak  Dougall  v«  Hogarth        -        -        -41 
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The  eltlract  having  been  in  possession  of  tlie  ancestors  or 
authors  of  the  claimant,  whose  duty  it  was  to  have  sup- 
plied the  defects  under  the  statute  or  by  common  law  : 
conjectural  evidence  to  supply  a  word  supposed  to  be 
effaced  is  inadmissable. — Alak  Dougall  v.  Hogarth  p.  41 
SCOTS  STATUTE,  1  Car.  11.  s.3.  cm.  SeeMAvsE. 
Effect  of  practice  and  desuetude  in  the  construction  of. 

SEMAYNE'S  CASE. 

Observed  upon. — £.  /.  Company  v.  Kynnston        -     164 

SHIP-OWNER.     See  Pleading. 

SOLICITOR  AND  CLIENT.     See  Power. 

Upon  a  bill  by  a  tenant  in  remainder,  under  a  maitiagc? 
settlement  a  lease  at  an  under  value,  obtained  by  a  soli- 
citor from  a  tenant  for  life,  being  his  client,  and  in  circum- 
stances of  embarrassment,  held  invalid  and  rescinded  on 
the  terms  of  paying  for  substantial  improvements,  and 
the  usual  terms  in  Eiquity. —  Wardv,  Hartpole     -    470 

STATUTE  OF  LIMITATIONS.    See  Limitations. 

STAT.  37  Hen.  VIIL     See  Practice. 

STAT.  16  Geo.  II.  c.  11.  s.  4.     See  Freeholder. 

STATUTE  7  Geo.  IL  c.  16.  s.  7 16  Geo.  IL  c.  1 1.  s.  24, 

(Construction  of.)     See  Burgh. 

SURETY.     See  Principal  and  Surety. 

TAILZIE^    See  Vendor  and  Purchaser. 

A  deed>  in  the  form  of  a  bond  of  tailzie,  declared  in  the 
prohibitory  clause  that  it  should  not  be  lawful  for  the 
entailor,  nor  any  of  his  heirs  or  successors,  to  sell ; 
and  he  and  they  were  thereby  bound  and  obliged  not 
to  <<  sell,  anailzie,  wadset,  dispone,  dilapidate,  or  put 
<*  away  the  lands,''  &c.  The  irritant  clause  is  thus 
expressed  2  "  and  if  I,  or  any  of  the  heirs,  whether  male 
"  or  female  successive,  shall  contravene,  &c.  by  the 
<<  said  heirs  female,  not  using  the  surname,  &c.  or  who, 
"  whether  male  or  female,  and  I  shall  dispone  the  said 
*<  lands,  &c. ;  and  if  I,  or  any  of  the  persons  or  heirs  afore- 
'*  said,  whether  male  or  female,  shall  infringe  or  alter 
'<  the  succession  and  substitution  aforesaid,  all  such 
"  deeds,  &c.  shall  be  void,  &c." 
One  of  the  heirs  of  tailzie  in  possession  granted  a  lease 
for  77  years,  at  a  rcjduced  rent,  &c.  upon  a  grassum : 


INDEX.  029 

Held,  that  the  irritant  clause,  though  cpqfused  and  un- 
grammatical,  was  intelligible ;  and  having  received  a 
construction  in  judgment  upon  a  former  litigation,  could 
not  be  held  to  be  unintelligible.  Held  also,  that  the 
lease  was  an  alienation  within  the  meaning  of  the  prohi- 
bitory clause,  and  that  the  word  <<  dispone**  in  the  irritant 
clause  was  equivalent  to  the  word  "  alienatCj*  and  ren- 
dered the  prohibition  effectual,  and  the  act  of  contraven- 
tion void,  in  a  question  between  third  parties,  as  lessees, 
purchasers,  or  creditors, — Elliott  v.  Pott      -        p  134 

The  word  deed,  in  the  irritant  clause  of  a  tailzie,  held  not  to 
apply  to  all  the  things  enumerated  in  the  prohibitory 
clause,  but  to  be  restricted  by  the  context  to  such  deeds 
as  were  of  the  nature  to  create  a  debt  or  burden.  —Bar' 
clay  V.  Adam 375 

TENANT  IN  TAIL.    See  Crown.     Recovery.    Rever- 
^lON.     Vendor  and  Purchaser. 

TEINDS  (Valuation  of). 

A  decree  having  been  made  under  the  authority  of  the  High 
Commission  Court  in  1635,  valuing  the  teinds  of  various 
lands  therein  described,  an  extract  of  that  decree  had  been 
produced  by  theaRcestorof  the  AppeHant,  in  a  process 
of  augmentation  of  the  mkuster's  stipend  in  the  year 
1720 ;  when  it  appeared,  or  was  aasumed,  without  ob- 
jection OB  the  part  of  the  heritor,  that  the  word  ascer- 
taining the  number  of  chalders  at  whidi  the  teinds  of 
his  laijids  were  valued,  had  been  obliterated  by  a  fold 
in  the  paper,  (or  possibly  left  ia  biai^ ;)  and  in  that 
process  consequently  the  lands  wore  held  as  unvalued. 
Upon  a  similar  process,  in  1799,  it  was*  fbuud  by  the 
Court  that  the  valuation  of  the  lands  in  quastion,  in  the 
decree  of  1635,  was  not  legible,  and  that,  although  the 
decree  appeared  to  have  been  intended  as  a  vriuation  of 
the  vi4iele  parish,  and  the  lands  belonging  to  the  Ap- 
pellant are  set  forth  in  the  decree,  the  ^  vakiation  an- 
nexed to  te  themis  MaU^  eblitefated"  The  same  course 
was  pursued,  and  witb  a  similar  result,  in  a  process  for 
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augmentation  in  1805.  In  1814,  upon  a  new  procM! 
for  augmentation,  the  Appellant  as  heritor  having  b; 
his  first  defence  admitted  that  the  word  appeared  to  be 
obliterated,  afterwards  produced  evidence  to  show  rhui 
the  word  supposed  to  he  effaced  was  either  ten  at  Juu. 
and  that  no  other  word  could  have  occupied  the  vacant 
■pace :  and  reports  to  that  effect  were  made  bv  mtn  ol' 
skill  and  experit-nce,  in  deciphering  ancient  and  de- 
cayed instruments,  to  vihom  the  inquiry  was  referred. 

The  original  decree  had  perished  aniong  the  records  V. 
the  Teind  Court,  consumed  hy  fire  in  the  reign  w 
Queen  Anne.  Tlie  extract  had  remained  in  the  pas- 
sion of  the  Appellant  and  his  aiicei^tars. 

Held,  tliat  the  extract  not  being  an  original  instrument  in 
the  possession  of  the  law,  but  of  the  party  claiming  a 
right  under  it,  whose  duty  it  wits  to  liave  supplied  the 
defect  under  die  provisions  of  the  statute  of  Annt 
(1707),  as  to  the  records  of  the  Teind  Court  destrojei 
by  fire,  conjectural  evidence  could  not  be  admitted  id 
supply  die  word  supposed  to  be  effaced. 

Whether,  under  the  provision  of  the  Scotch  statute  1707, 
for  "  making  up  the  tenor  of  decreets,  whereof  the 
"  extracts  are  amissing  and  the  registers  lost  in  the  fire," 
the  Lords  of  Session  were  empowered  to  receive  eci- 
dence  and  supply  tlie  defects  of  an  extract  not  niissinp, 
but  imperfect  and  unavailable,  on  account  of  the  obli- 
n  of  material  words. — Qutrrc . 
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TITHES.    Sec  Abbey  Lands.   Church.   Practice.   Pre- 
sumption. 

A  Plaintiff  in  equity  must  state  hit  title  in  his  bill, 
and,  unless  it  is  admitted  by  the  Defendant,  must 
prove  it. 

In  suits  for  tithes,  the  jurisdiction  of  a  Court  of  Equity  is 
limited  to  discovery  and  account.  The  title  to  tithes, 
as  of  other  real  property,  is  a  question  of  a  legal  right, 
upon  which  a  Court  of  Equity  has  no  jurisdiction ;  and 
if  the  title  is  disputed  and  doubtful,  the  Court  has  no 
right  to  make  a  decree. — L.  R.     Norbury  v.  Meade^ 

p.  245 

A  person  suing  as  lay  impropriator,  for  the  tithes  of  a 
parish  in  which  there  has  been  within  living  memory  a 
parish  church  and  a  burial-ground,  in  order  to  establish 
his  title,  must  show  that  there  has  been  an  appropria- 
tion, and  when  it  was  made  ;  because  if  it  was  not  prior 
to  tlie  15th  Ric.  n.  c.  6.  it  is  further  necessary,  accord* 
ing  to  that  statute,  that  an  endowment  of  a  vicarage 
should  be  shown,  and  if  the  Plaintiff  does  not  allege 
and  prove  either  that  the  appropriation  was  before  the 
15th  Ric.  II.  or  that  a  vicar  has  been  endowed,  prima 
facie  the  appropriation  is  invalid. — L.  R.  Id,    -         225 

Lands  which  had  belonged  to  one  of  the  lesser  monas- 
teries were  not  exempted  as  such  from  the  payment  of 
tithes  in  the  hands  of  the  grantees  of  the  Crown,  under 
the  Stat.  27  Hen.  VIII.  c.  20.  At  common  law  it  hag 
been  held,  that  if  such  lands  were  otherwise  discharged 
of  tithes,  the  discharge  being  terminated  by  the  dis- 
solution of  the  monastery,  the  right  of  the  ecclesiastical 
rector  revived :  but  as  between  two  monasteries,  the 
one  holding  an  impropriate  rectory,  and  the  other  lands 
within  the  rectory,  whether  the  same  doctrine  is  appli- 
cable— Quare,  Semb.  that  the  case  is  not  similar  to 
a  claim  of  exemption,  as  derived  from  a  religious  order, 
nor  from  unity  of  possession ;  but  both  bodies  being 
capable  of  making  an  alienation,  the  monastery  having 
the  impropriate  rectory  might  convey  the  tithes  to  the 
other  body  holding  the  lands.    It  is  the  case  of  a  right 
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ol'  exemfitioii  by  conveyance,  ant!  aembie.  ttuit  it  ii  a 
tide  whicli  admils  of  proof  by  presumption. — L.  K.— 
^oriurif  t.  Meade     -        -  -  -  -         p.  J3'' 

Upon  a  lease  of  tithes,  by  the  lay  impropriator,  if  the 
tithes  of  particular  lands  are  excepted,  it  might  admil 
of  tlic  constTuclion  that  the  lessor  is  entitled  to  liai 
which  he  excepts.  But  if  a  former  owner  of  the  titties 
upon  a  Icaee  has  made  a  pnrol  declaration  that  he  i> 
not  entitled  to  the  tithes  of  those  lands,  that  declaration 
is  in  itself  important  evidence,  nitd  gives  a  constnictioD 
to  the  exception  in  the  lease. — /(/.  -  -         -  25; 

VENDOR  AND  PURCH.\SER.  See  Deches.  Fhaid. 
PunrnASE.  Kecoveby. 
An  entail  in  the  prohibitory  clause  provided  that  it  should 
not  he  lawful  to  sell,  alienate,  or  put  away  the  lands,  &c.; 
nor  to  alter  the  course  of  succession  ;  nor  to  contraa 
debt,  &c. ;  nor  to  do  or  commit  any  fact  or  rteeii,  civO 
or  crjmiual,  whereby  the  lands,  &:c.  might  be  adjudged, 
evicted,  or  forfeited,  &c. ;  nor  to  permit  the  estate  to  be 
adjudged  or  afTected  for  any  debts  or  deeds  contracltd 
or  committed  by  the  grjntor  or  the  heirs  of  entail ;  il 
contained  an  irritimt  clatise  in  the  following  words; 
*'  All  which  debts,  dceiis  and  contractions  are  hereby 
"  declared  null  and  void,  &c."  Tlie  resolutive  cluuw 
provided  that  the  heir  in  possession,  if  he  should  not 
re<ieem  any  adjudication  which  might  bo  led  i 
the  Miaie  lor  and  upon  the  debts  and  decdt  of,  i 
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A  purchaser  is  not  bound  to  accept  a  title  depending  upon 
a  recovery  suffered  by  a  tenant  in  tail  of  lands,  the  rever- 
sion of  which  had  vested  in  the  Crown  by  attainder  of 
the  reversioner. — Blosse  v.  Clanmorris  -        -        p.  63 

WORDS. 

Tlie  word  dispone^  in  the  irritant  clause  of  an  entail,  ii 
equivalent  to  the  word  alienate  in  the  prohibitory  clause. 
— EUiot  V.  Pott  '      -i 134 
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